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CRIMINAL LAW - Forgery — United Kingdom National Insurance stamp — Valuable 
security — ‘Instrument’ —- Evidencing payment of money - Interest in public fund 
— Incomplete document - Forgery Act, 1913, s 1 (3) (0), eZ 2) (a), s 18 (1). 
Attorney-General of Hong Kong vy Pat Chiuk-Wah 


CRIMINAL LAW - Handling stolen goods — Indictment — an of wants ‘by or 
for benefit of another seemed — Theft Act, 1968, s 22 (1). 
R v Sloggett 


CRIMINAL LAW - Impeding ideale or prosecution — aint offender - 
Ingredients of offence - Need for knowledge of identity of principal offender - 
Criminal Law Act, 1967, s 4 (1). 

R v Brindley; R v Long rhe i i ; a ‘ oa a 


CRIMINAL LAW - Indictment —- Summary offence - cehine triable on indictment 
only by election of defendant — Election of defendant for trial by jury — Power to 
alter committal charge and add further counts — New counts in respect of offences 
triable on indictment only by election of defendant — Charges founded on evidence 
disclosed in depositions—Administration of Justice (Miscellaneous Provisions) Act, 
pag EE A. 2 (2), ied @ - ne Courts Act, 1952, s 25 al ). 

v Nisbe 


CRIMINAL LAW - Joint ion — Plea of i by one defendant — Other defendant 
convicted of committing offence independently — Direction to jury — Need to 
consider questions of common purpose. 

Rv Merriman .. 

CRIMINAL LAW - Jurisdiction - Offences initiated abroad. "See Treacy v Director 

of Public Prosecutions, p. 112, and R v Baxter, p. 345. 


CRIMINAL LAW - Obtaining pecuniary advantage by deception — Betting trans- 
action — Operative inducement — Theft Act, 1968, s 16 (2) ®) (c). 
R v Aston. R v Hadley ne a a 


CRIMINAL LAW - Obtaining pecuniary prea by eatin — Evasion of debt - 
Evasion of payment of debt basis of offence - Worthless cheque — Representations 
by drawer — Theft Act 1968, s 16 snes (a). 
R v Page 


CRIMINAL LAW - Obtaining pecuniary eens ns ii elias “of debt 
— Information - Correct statement of offence — Inaccurate particulars — Over- 
whelming evidence of fraud on part of defendant — No prejudice or embarrass- 
ment cause by wrong ues — Theft Act, 1968, s 16 (1). 

Hickmott v Curd 


CRIMINAL LAW - Obtaining pecuniary sali by siteaanies — Obtaining defer- 
ment of debt - Need to prove purpose of defendant to induce creditor to refrain 
from enforcing payment of debt op due date — Proof that deception was effective — 
Worthless cheque for rent — caaineuaaid by landlord — Theft Act, 1968, s 16 5 (2) (a). 
R v Locker ot his 


CRIMINAL LAW - Obtaining property by pn - pou — Fraudulent claim 
“es abroad — Letter received by addressee in England-Theft Act 1968, 
s 15 (1). 
R v Baxter 


CRIMINAL LAW - Road Traffic sien, See | ROAD eines in 


CRIMINAL LAW - Sentence — Extended term of imprisonment — Not to comprise 
suspended sentence — Suspended sentence not to run consecutively to extended 
term — Matters appropriate to be considered in fixing length of extended term - 
Criminal Justice Act 1967, s 37. 

R v Roberts eo 


CRIMINAL LAW - Sentence — Extended term of imprisonment — Propriety of term 
starting on expiration of nhannaned sentence of leeaerenmnane 
R v Stewart A a oe 


CRIMINAL LAW - Sentence — Suspension — Act providing minimum sentences for 
specified offences— Power of court to suspend sentence - Criminal Justice 
(Temporary Provisions) (Northern Ireland) Act, 1970, s 1-Treatment of 
Offenders (Northern Ireland) Act, 1968, s 18 ). 

Kennedy v Spratt i 


CRIMINAL LAW - Sentence — Youthful offender - pa within othe initial for 
Borstal training — Suspended sentence — Sentence valid when originally passed — 
Bringing into operation not passing of sentence — Suspended sentence ordered 
to run consecutively — Total term within prohibited range — Validity of total 
term — Criminal Justice Act 1961, s 3 -— Criminal Justice Act 1967, s 40 (). 
R v Pike Ae 


CRIMINAL LAW - Theft - hill of sites ~ Bias * owner to appropria- 
tion of property — ‘Belonging to another’ — Theft Act 1968, s 1 (), 5 (1), 15 (1). 
Lawrence v Commissioner of Police for the Metropolis gS 
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CRIMINAL LAW - Theft — Ingredients of offence - Consent of owner obtained by 
dishonesty — Facts proved justifying conviction of obtaining property by 
a - No bar to conviction for theft — Theft Act, 1968, s 1 (1), s 2 (1) (b), 
s 15 (1) 

Rv Lawrence... 

CRIMINAL LAW - Theft - . Intention permanently to deprive nether of property - 
Direction to jury — Theft Act, 1968, s 1 (1), s 6. 

R v Warner as 

CRIMINAL LAW - Theft - - , Ietention pemnanentiy to deprive owner - of eames « - 
Conditional intention insufficient — Intent to deprive owner of such property as on 
examination proved worth taking — Handbag — Taking by defendant — Handbag 
and contents intact left ready to be re-possessed by owner — Direction to jury - 
Theft Act 1968, s 1 sad 
R v Easom ea 


CRIMINAL LAW - Theft - Penenies or el No qualification of words in 
statute — Possession or control in fact sufficient - Removal of car by owner from 
near garage where left for repairs —- Dishonesty — Belief in claim of right —- Theft 
Act 1968, s 2 (1), s 5 (1). 

Rv Turner ; 


CRIMINAL LAW - tenene = Salient exposure with intent to insult unite. ~ 
Exposure in private room — Vagrancy Act, 1824, s 4, as amended by Criminal 
Justice Act, 1925, s 42. 

Ford v Falcone - 


CRIMINAL LAW - Venue - ‘Indictable ditiaie. Sa dene defendant ‘ in oun - 
‘Custody’ — Criminal Justice Act, 1925, s 11 a) 
R v Kulynycz 


CUSTOMS AND EXCISE - — wr eaeiioeaaia in an evasion of 
restriction — Importation of cannabis — Offence and penalty created by Customs 
and Excise Act, 1952 - Restriction on importation imposed by Dangerous Drugs 
Act, 1965 - Proceedings on indictment under Customs and Excise Act 1952, 
s 304 -— Need of leave of Attorney-General or Director of Public Prosecutions 
under s 20 of ne a Act, 1965 
R v Williams 


CUSTOMS AND EXCISE - caepeetatinn of prohibited eae - eentien for 
forfeiture and condemnation — Allegation that defendants were importers — 
Proceedings in rem, not in personam — Customs and Excise Act, 1952, s 275, sch 7. 
Denton v John Lister Ltd ae 


CUSTOMS AND EXCISE - Raentiate a signing ; false Bedtime on ~~ See 
— Exemption from customs duty — Person ‘resident outside the United Kingdom’ 
— Residence outside United Kingdom for not less than 12 months during previous 
24 months — Meaning of ‘resident’ — Reference to number of days spent outside 
United Kingdom — Customs and Excise Act, 1952, s 301 -— Customs Duty 
(Personal Reliefs) — 1970 (SI 1970, No $5), arts 2 @, $. 

Brokelman v Barr : 

CUSTOMS AND EXCISE - Seated signing false duintion on Ciasine nin - 
Person entering United Kingdom — ‘Anything contained in his baggage or 
carried with him’ — Carriage in vessel - Motor car purchased abroad — Finance 
Act, 1968, s 6 (1). 

Brokelman v Barr oa 96 

DANGEROUS DRUGS - Gienntes permi a premises to ‘ie nae for eutine 
cannabis — ‘Permitting’ — Reasonable grounds for suspicion — Failure to take reas- 
onable steps readily available to prevent prohibited act - Dangerous Drugs Act, 
1965, s 5 (a). 

R v Souter 


EDUCATION - Administrative pon of alti | Allocation of — to certain 
+ er Wishes of parents— Complaint to Minister— Education Act, 1944, 
s 68,8 7 
Cumings ¥ v Birkenhead Corporation 

EDUCATION - Teacher — Contract of employment ~ Refusal to obey order — Right 
of authority to repudiate contract - Non-observance of regulations regarding 
dismissal and suspension. 

Gorse vy Durham County Council ; 

EVIDENCE - Crown privilege — Application to : inealiele Diest for certificate for 
consent — Request to board by police on character and reputation of applicant — 
Letter from police giving information — Alleged criminal libel — Information 
necessary for proper functioning of board — Overriding public interest for non- 
disclosure. 

R v Lewes Justices. Ex parte Gaming Board of Great Britain 

EXTRADITION - Ireland — Order by magistrate in England — Duty to inquire into 
merits of charges — Prosecution for political offence if order made — Backing of 
Warrants (Republic of Ireland) Act, 1965, s . (1) @) (b). 

Keane v Governor of Brixton Prison .. o% 
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GAMING - Betting - Office - Advertisement — ‘Premises giving access to a licensed 
betting office’ - Display of sign on outside wall — Sign showing company’s 
registered name and containing words ‘turf accountants’ — Indication that 
premises were licensed betting office — Betting (Licensed Offices) Regulations, 1960, 
reg 2 - Betting, Gaming and Lotteries Act, 1963, s 10 (5) (a), (0). 

Maurice Binks (Turf Accountants) Ltd v Huss 

GAMING - Forecast of future event - Photograph of players taken ‘during football 
match - Ball not in photograph - Competitors required to mark most likely 
position of ball — Position later chosen by panel of judges — Success of competitors 
marking positions closest to that chosen by panel - Betting, Gaming and Lotteries 
Act, 1963, s 47 (a) (i). 

Ladbroke (Football) Ltd v Perrett 

GAMING - Licensing of club — Application — Notice ~ Notice sbunitiine aubing of 
application — Specific particulars to be included in notice — Notice including 
=" particulars and additional matter - Validity - Gaming Act, 1968, sch 2, 
para 
R v Leicester Gaming Licensing Committee. Ex parte Shine 

GAMING - Licensing of club — Application — Notice — Notice stating that application 
made sent to editor of newspaper in proper form — Misprint relating to name of 
club in notice as printed — Validity - Gaming Act, 1968, sch 2, para 6. 
= ; Dacorum ~~ een Committee. Ex — EMI ( Cinemas and Leisure 


GAMING - Pool utes ~ bate ‘Competition for prizes ~~ wuties Sepeenete 
as to sporting events’ — Need of skill in making forecasts — Lottery — Betting, 
Gaming and Lotteries Act, 1964, s 41, sch 2, aes 13 (a). 

Singette Ltd and Others v Martin a 


GAMING - Registration — ‘Club’ - Refusal to ‘me or renew registration — 
Members’ clubs only included — Registration not applicable to proprietary clubs — 
Gaming Act, 1968, sch 7, — 8. 

Tehrani v Rostron ‘ 


HIGHWAY - Gipsy - oe eo lawful a or excuse — Meaning ot 
‘encamp’ — Highways Act, 1959, s 127 ies Cc). 
Smith y Wood .. 


aan — Obstruction — Stall ee sale of _e ~ Implied denen by ion 
authority. 
London Borough of Redbridge v Jaques 


HOUSING - Compulsory purchase —- Clearance area — “Adjoining alk Need to 
show purchase necessary for satisfactory development or use of cleared area — 
“Cleared area’? — Housing Act, 1957, s 43 (2). 

Coleen Properties Ltd vy Minister of Housing and Local Government 


HOUSING - Multiple occupation of premises - Requirements to execute works — 
Notice — Wilful failure to comply — Defence — Bona fide belief that works better 
performed later — Housing Act, 1961, s 15 (1) (3) - homies Act, 1964, s 64 (1). 
Honig v London Borough of Islington “~ 


HUSBAND AND WIFE - Maintenance of wife - High — sien registered in 
magistrates’ court - Application for variation — Substantial expenditure of time 
a pee to High Court - Maintenance Orders Act, 1958, s 4 ©. 

sell v Gsell it 


HUSBAND AND WIFE - Metaesial home on pon eesie bought i in 
husband’s name with wife’s money — Sums transferred by wife to husband at his 
request — Imposition of trust on as 
Heseltine v Heseltine  .. ‘ és os ins 


HUSBAND AND WIFE - Matrimonial heiae's Seeueion order obtained i wife - - 
Husband tenant of home — Power of court to exclude husband for limited time - 
Matrimonial Homes Act, 1967, s 1 (2). 

Tarr v Tarr 


HUSBAND AND WIFE - amen eeines - ete - weehien statement 
of a party. 
Aggas v Aggas .. 


HUSBAND AND WIFE - Semen semaines - Seeeetens - Dentied ‘right t to 
stop case at close of complainant’s evidence — Application to matrimonial cases 
— Right of complainant’s advocate to address scans 
Mayes v Mayes.. - 


INFANT - Custody —- Order of mii ~ ania Pestier evidence — Discretion 
of appellate court. 
Re B (T A) (an infant) 


LOCAL AUTHORITY - ieee, powers — Enforcement - Assurance to company 
of land with access to and use of authority’s property — Decision by authority to 
develop property as housing estate — Right to override a" s — 

Dowty Boulton Paul Ltd v Wolverhampton Corporation L 
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LOCAL GOVERNMENT - London - Transfer of land — Land held for two purposes — 
Vesting in borough council. 

Greater London Council vy London Borough of Croydon... 

LOCAL GOVERNMENT - Merger of council with other councils to form county 
borough — Loss of employment of clerk and solicitor — Re-settlement and long 
term compensation — Local Government (Compensation) Regulations, 1963, 
regs 8, 14(1) (c) (f). 

Myrd din-Baker v Teesside County Borough Council. . . 

MAGISTRATES - Committal to quarter sessions for sentence - Application to 
change plea of guilty. 

R v Mautford and Lothingland Justices. Ex amet Harber. R v East Suffolk 
Quarter Sessions. Ex parte Harber .. 


MAGISTRATES - Domestic proceedings — Cuntions to witness — ssadent of party — 
No positive case made by other party — ae Courts Act, 1952, s 61. 
Brewster v Brewster 

MAGISTRATES - hrish warrant — Endorsement — No inquiry ‘whether prima facie 
case made out — Habeas corpus — Likelihood of prosecution or detention for 
political offence - Backing of Warrants (Republic of Ireland) Act, 1965, s 1 (2) (©). 
R v Brixton Prison Governor. Ex parte Keane oe 

MAGISTRATES - Natural justice — Magistrate acting in administrative or executive 
capacity — Duty to act openly, impartially and fairly — Seizure of sweet potatoes 
by local authority officer - Meeting between justice and local government officials 
before hearing — Box of sweet potatoes shown and sa’ — cut open — Retirement 
at end of hearing of magistrate with public analyst and chief veterinary officer - 
Advice received, but not communicated to defendants —- Food and Drugs Act, 
1955, s 9 (3) - Colouring Matter in Food Regulations, 1966, reg 5 (1). 

R v Birmingham City Justices. Ex parte Chris Foreign Foods (Wholesalers) Ltd 

POLICE — Retirement - Compulsory retirement — Medical examination — Quasi-judi- 
cial function - setae with rules of natural vena 
Re Godden 


PUBLIC ORDER - Public sin ~ Tite re acteurs - ‘om station 
platform — Public Order Act, 1936, ss 5, 9. 
Cooper v Shield and Others 


QUARTER SESSIONS - Appeal - ae _— of atin Inquiry whether plea 
of guilty at magistrate’s court equivocal — Right to remit case to magistrate — 
Quarter sessions entitled to consider only what happened before magistrate - 
Nothing in proceedings before magistrate casting doubt on plea. 

R v Marylebone Magistrate. Ex parte Westminster City Council. R v Inner 
London Quarter Sessions. Ex parte Westminster City Council .. 


QUARTER SESSIONS - Committal for sentence — Gravity of offence ees in 
nature of charge - Nothing emerging from facts stated by prosecution to increase 
gravity of offence — Magistrates’ Courts Act, 1952, s 29. 

R v Tower Bridge Magistrate. Ex parte Osman 


RACE RELATIONS - Housing - Council houses - ‘enies snctcieted to “British 
subjects — Validity — Action for declarations by local authority - Competency — 
Race Relations Act, 1968, s 2 (1), s 19 (10). 

London Borough of Ealing v Race Relations Board 


RATING - Machinery and plant - Generation of power — Electric motors, enteaatp 
om. and air compressors — Motive power derived from electricity supplied to 
actory — Hydraulic and pneumatic power distributed throughout factory — Rating 
and Valuation Act, 1925, s 24 (1), sch 3 (1) (a) — Plant and Machinery (Rating) 
Order, 1960, sch. 
Chesterfield Tube Co Ltd vy Thomas (Valuation Officer) 


RATING - Rateable occupation —- Unoccupied premises — Charity — a provided 
by church body as residence for minister of religion — House vacated by minister on 
retirement — House held available as minister’s residence during period before 
appointment of successor — Liability of church body for rates during interim 
period — General Rate Act, 1967, s 40 (1) (a), (9), sch. I, para 2 (f). 

Bexley Congregational Church Treasurer y London Borough of Bexley 


RENT CONTROL - Contract referred to tribunal - Entry upon consideration of 
reference — Papers considered by each member of tribunal individually - Assem- 
bly and visit to view premises - No admission obtained — Letter of withdrawal - 
Not operative till received by tribunal - Rent Act, 1968, s 73 (1). 

R v Tottenham District Rent Tribunal. Ex parte Fryer Bros (Properties) Ltd 

RENT CONTROL - Furnished letting — Reference of contract to tribunal — With- 
drawal of reference — Entry by tribunal on consideration of reference — Time of 
entry — When members of tribunal start to read papers and consider relevant 
facts — Need to meet for consideration — Rent Act, 1968, s 73 (1). 

R v Tottenham District Rent Tribunal. Ex parte Fryer Bros (Properties) Ltd. .. 

RIGHT OF WAY - Land sold by Secretary for Air - Conveyance of land ‘freed from 
rights’ - Application to rights of way — — Act, 1942, s 14 
Attorney-General vy Shonleigh Nominees Ltd . 
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ROAD TRAFFIC - Articulated vehicle with trailer- Use for unsuitable purpose — 
Unsuitability for load on route chosen — Motor Vehicles (Construction and Use) 
Regulations, 1969 (SI 1969, No 321), reg 76 (3). 

British Road Services Ltd y Owen = 


ROAD TRAFFIC - Causing death by Pe driving ~ ow of ‘illo - No 
need to prove substantial or — cause — Road Traffic Act, 1960. s 1. 
R v Hennigan 


ROAD TRAFFIC -— Dangerous titan Not tudes i, - Need to prove fault 
on part of driver — ‘Fault’ — Deliberate misconduct, recklessness or moral blame 
not necessarily involved — Failure to show care or skill of competent and 
experienced driver sufficient - Momentary lapse — Inference of fault from facts 
of situation — Right of oo to prove special facts avoiding inference - Road 
Traffic Act, 1960, s 2 (1) 

Rv Gosney 


ROAD TRAFFIC - Disqualification - Mitigating evenness - ~ Circumstances 
which may be considered — Triviality of previous convictions — Road Traffic Act, 
1962, s 5 (3). 

Woodage v Lambie 


ROAD TRAFFIC - Disqualification - Mitigating circumstances — Rainiel circum- 
stances — Circumstances concerned with the offence - Road Traffic Act 1962, s 5 
3). 


Baker vy Cole 


ROAD TRAFFIC - tons test - Duty of examiner ones = eine. 
British School of Motoring Ltd v Simms and Another, Stafford Third Party 


ROAD TRAFFIC -— Driving while disqualified — Conviction — Period of earlier dis- 
qualification expired — New period of disqualification imposed — Additional 
period imposed under ‘totting up’ procedure — Application for removal of both 
periods — Jurisdiction of justices — Disqualification ‘for an additional period in 
consequence of a conviction of an offence under s 110 (b) of the Road Traffic 
Act, 1960’ — Road Traffic (Disqualification) Act, 1970, s 2 Ww. 

R v Bradfield and Sonning Justices. Ex parte Holdsworth . 


ROAD TRAFFIC - Driving while disqualified - Outstanding stuns ent into con- 
sideration — Similar offence. 
R v Jones 


ROAD TRAFFIC - Sein with blood- tated onmnaten ane oneal limit - ~ 
Arrest without warrant — — of police to detain thereafter - Road Safety Act 
1967, ss 1, 2 (2), 2 (4), 3 (1), 4 
R v Mackenzie .. 


ROAD TRAFFIC - Driving - with blood- ieaat seenaies init eeuites limit - = 
Ascertainment of alcohol proportion —‘Ascertainment from laboratory test’ - 
Drink consumed after cessation of driving - Adjustment of test - Road Safety 
Act, 1967, s 1 (1). 

Rowlands v Hamilton 


ROAD TRAFFIC - Driving with blood- ates sien neuiine uaiied 
limit — Attempting to drive — Car stopped by person wrongly believed by defen- 
dant to be police officer —- Ignition keys handed over — Departure of defendant 
from car — Return — Demand for handing back of keys — Refusal —- Subsequent 
breath test — Road Safety Act, 1967, s 1 (1). 

Harman vy Wardrop 


ROAD TRAFFIC -Driving with blood- stesteas saeeuiian excooding onmibed limit - 
Provision of specimen — Blood - Analysis by ordinary equipment and skill - 
Gas chromatography. 

Smith v Cole 


ROAD TRAFFIC - Driving with itcad ote eamaniiaie ometien naive limit - - 
Specimen for laboratory test —- Failure to supply — Reasonable excuse — Excuse 
relating to blood specimen only — Liability to supply specimen of urine — Direc- 
tion to jury - Road — Act, 1967, s 3 ad o. 

R v Harling 


ROAD TRAFFIC - cube with senate eanat proportion pa aati limit 
— Specimen for laboratory test — Hospital patient — Notification to medical 
practitioner of proposal to make ‘requirement’ — Failure to include in notification 
statutory warning of possible consequences of refusal - Road Safety Act, 1967, 
s 3 (2), (3), (10). 

R v Knightley 


ROAD TRAFFIC -— Goods wtide- - Plating ote test onto ~ atin Vehicle 
‘temporarily in Great Britain’ — Trailer owned by United Kingdom company - 
Use only for carrying goods between England and the Continent — Presence in 
England intermittent, but regular and repeated — Road Safety Act, 1967, s 14 (1), 
@) - aa Vehicles (Plating and Testing) Regulations, 1968, reg 3 (2), sch 2, 
class 27. 
British Road Services Lt¢ vy Wurzal 
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ROAD TRAFFIC - Heavy goods vehicle — Driver’s licence - Application to licensing 
authority — Insufficient driving experience of applicant — Refusal - Appeal to 
justices - ‘Person aggrieved’ — Power in justices to “+ authority to grant 
licence - Road Traffic Act, 1960, s 195 (2), sch 15, ama 
R v Ipswich Justices. Ex parte Robson 


ROAD TRAFFIC - Light signals — Fire brigade ‘atin - on ~ lights - an 
regulating — Validity. 
Buckoke v Greater London Council 

ROAD TRAFFIC - School crossing — Exhibition of prescribed sign — - Duty of driver 
to stop — Vehicle to be stopped ‘so as not to impede [children] crossing’ —- Driver 
proceeding while sign still exhibited, but after children had crossed crown of the 
road — Road Traffic ema Act, 1967, s 25 (1) (2). 

Franklin y Langdown 


SHIPPING - Pilot — Pilotage district ~ Offer ™ ised “in. ~ Offer to ~ ante or 
communicated in relation to particular movement of ship — Simultaneous offer 
to number of ships — Pilotage Act, 1913, s 30 (3) —- London Pilotage District Bye- 
Laws, Part IX, byelaw 2. 

Babbs v Press ; 


STATUTE - Construction - eine interpretation - Act providing minimum 
sentences for specified criminal offences. 
Kennedy v Spratt 


TOWN AND COUNTRY PLANNING - rman ery ties Crain 
Assessment —- Application of Pointe Gourde principle to cases under Land 
Compensation Act, 1961, s 6 (1), sch 1, ad i. 

Wilson v Liverpool City Council ; 


TOWN AND COUNTRY PLANNING - ctiehdiaien pine Copies - 
Reference to Lands Tribunal — Agreement between parties as to basis of assess- 
ment — Subsequent decision of House of Lords that that basis wrong — Power of 
court to remit case to tribunal — Discretion. 

Wilson v Liverpool City Council oe F . 


TOWN AND COUNTRY PLANNING - etiaiiand ~ iin land — for market 
trading — Building erected over whole of site - Ground floor area remaining open 
— Automatic extinction of former use —- New planning unit with nil use created. 
Petticoat Lane Rentals Ltd v Secretary of State for the Environment 


TOWN AND COUNTRY PLANNING - Enforcement - Notice — Service — “ oe 
pier ” — Licensee - Caravan dweller- Town and Country Planning Act, 1962, 
s 45 (3) (a). 
Stevens vy London Borough of Bromley 


TOWN AND COUNTRY PLANNING - Permission - Refusal - Appeal to Minister 
~- Decision in accordance with general policy — Need for genuine consideration of 
particular matter - Town and Country Planning Act, 1962, s 179 (1) (3) (b). 

H Lavender and Son Ltd v Minister of Housing and Local Government 


TOWN AND COUNTRY PLANNING - Permission — Refusal —- Authority required 
to purchase land —- Compensation — Assessment. 
Margate Corporation vy Devotwill Investments Ltd 

TRADE DESCRIPTIONS -— Defence - Act or default of another person — ‘hasta 
person’ — Company — Commission of offence through breach of duty of branch 
manager — Trade Descriptions Act, 1968, s 11 2), s 24 (1). 
Tesco Supermarkets Ltd v Nattrass 

TRADE DESCRIPTIONS - Defence - ‘Mistake’ ~ ‘Act or default’ - “Offence duet to 
conduct of employee — Trade Descriptions Act, 1968, s 24 (1) (a). 
Birkenhead and District Co-operative Society Ltd v Roberts 


TRADE DESCRIPTIONS - False description — Milk — Foil cap on bottle ea. 
describing milk and bearing retailer’s name — Names of milk suppliers to whom 
+“ belonged embossed on bottle - Trade Descriptions Act, 1968, s 1 (1) (b), 


3 (1). 
Dendy v Rowlands 


TRADE DESCRIPTIONS - False fiiitatae. “Sale “ia silat eae car - False 
number of miles on indicator — Defence — Reliance by defendants on information 
supplied to them — Act or default of another person — Failure to take all reason- 
able precautions or exercise all due diligence - Trade Descriptions Act, 1968, s 24 
(1) (a) (b), (3) 

London Borough of Richmond vy Motor Sales (Hounslow) Ltd 

VAGRANCY. See Criminal Law. 








Have you ever thought of what The 
deafness means to a child? ~ 
Seamen’s 
PLEASE REMEMBER M e e 
THE NATIONAL asston 


(of the Methodist Church) provides for 


DEAF CHILDREN’S Merchant Seamen of ‘every Nationality 


and creed, the comforts of Home, after 
SOCIETY the hardships and perils of the sea. 
Our Staff regularly visit the men in 
Registered under the National Aovtvcence Act, 1948 Hospital: and for 24 hours a day, 
and the Charities Act, 196 
Patron: HER MAJESTY 7 days bed week, 52 weeks a year, ee 
QUEEN ELIZABETH THE QUEEN MOTHER maintain a constant Ministry o 

friendship amongst Seamen. 


Gifts are urgently needed. 


THE N.D.C.S. is wholly Legacies are specially invited. 


dependent on _ voluntary  sub- 


scriptions and legacies. Treasurers: 
T. Arthur Chester. Howard C. Wallbank 


Superintendent: 
Full particulars from Head Office: ‘She Rav. Aion Ee, Brace 


31 GLOUCESTER PLACE | | | QUEEN VICTORIA SEAMEN’S REST 


, 121 EAST INDIA DOCK ROAD 
LONDON, W.1 LONDON, E14 























2 
Deed or Gratitude 


A legacy for the Methodist Homes for the Aged is a means many generous people 
adopt in expressing gratitude for their own home and for serenity and peace-of-mind 
in their old age. 

There are so many who are less fortunate and for lonely and anxious old people the 
Methodist Homes for the Aged are a haven and a home. 

Our constantly growing income from legacies, more than any other factor, has enabled 
us to embark on the capital expenditure for twenty-eight Homes. Unfortunately even 
these will accommodate only a few of the hundreds of deserving people on the tragic- 
ally long waiting list. We thankfully acknowledge this valuable assistance and ask you 
lease to remember the Methodist Homes for the Aged when advising your clients. 


Methodist Homes for the Aged 


General Secretary: REV. R. J. CONNELL, B.A., B.D. 
1 Central Buildings, Westminster, London, S.W.1 














THE 
BIBLE LANDS 


SOCIETY 


formerly Bible Lands 
Missions’ Aid Society 


(founded by the 7th Earl of Shaftesbury with 
the Lord Kinnaird as its first Treasurer over 
100 years ago) 


needs 


Legacies, Subscriptions, Donations 
Missions receive grants: special funds are opened 
for victims of earthquake and similar catastrophes 

in the lands of the Bible 
ENDOWMENTS 
can be made for children in Homes, 
Orphanages, Hospitals and Schools 
Information gladly supplied by the Secretary 


THE BIBLE LANDS SOCIETY 
HIGH WYCOMBE, BUCKS 
Chairman: 
Rev. Dr. IRVONWY MORGAN, M.A., B.D. 
Hon. Treasurer: 
Tue Rev. Davin S. T. IZZETT, M.A. 
Patron: 
THe Most REVEREND A. C. MACINNES, 
C.M.G., D.D. 
NON- DENOMINATIONAL 


Please remember The Bible Lands Society 
when advising clients on testamentary bequests 








This Society cares for 
the thousands of disabled 
and handicapped 
persons throughout 
the North-West. 


HELP FOR var DISABLED 
IN THE NORTH-WEST 


The Cripples’ Help Society 


26 BLACKFRIARS ST., MANCHESTER 3 
Registered in accordance with the National 
Assistance Act, 1948, and the Charities Act, 1960 

















WE TRY TO PRACTICE 
WHAT WE PREACH 


By our Old Ladies’ Home at Rest-a- 
While 


By our Visitation of needy and sick 
people. 

By our Boys’ Home at Orchard House. 

By our many-sided Youth Work. 

By our care of those who come to stay 
at our Country Centre at Green- 
woods, Stock, Essex. 

Please help us to do these worth-while 

things by sending a gift to the REVD. 


STANLEY TURL, J.P. 


WEST HAM 
CENTRAL MISSION 


409 Barking Road 
Plaistow, London, E.13 




















A MISSION 


f \ FIELD 
‘\ Js AMONGST 
x H.M. FORCES 


Sandes Soldiers’ & Airmen’s 
Homes in England, Ireland and 
Singapore, furnish a Christian 
witness and facilities for social 
relaxation, for countless ser- 
vicemen, stationed in garrison 
towns and camps. 


Please write to: 
SANDES SOLDIER’S & 
AIRMEN’S HOMES 


Room 508 
Scottish Provident Building 
7 Donegall Square West 
Belfast BTI 6JG 

















only a fraction 


Although the Methodist Ministers 
Housing Society now owns over two 
hundred and fifty dwellings, it needs six 
hundred to achieve its aim to provide 
accommodation for all retired Metho- 
dist Ministers at rents they can afford. 


The Society relies to a considerable 
extent on generous assistance from 
legacies. Please bring the needs of this 
Society to the attention of your clients. 
Many more houses, flats and bungalows 
are required to meet the demand. Gifts 
of property and money by legacy are 
most appreciated. 


Please write to the Treasurer, Rev. 
Derek R. Farrow, B.A., or to the Secre- 
tary, D. G. Haines, F.C.A., Methodist 
Ministers Housing Society, | Central 


Buildings, Westminster, London, SW.| j ’ 
Chairman: Rev. A. Kingsley Lloyd. 


Vili 











Our THE OFFICERS’ ASSOCIATION 
Binding Its aim is to relieve distress among 


ex-officers of the Royal Navy, the 
Depa rtment Army and the Royal Air Force and 

officers’ widows and dependants, 
and to aid and assist them in any 
way possible, particularly by investi- 
gating Disability Pension and other 
: claims, helping to find employment 
28 St. Michaels Street, and by arranging entry into suitable 
Homes for the elderly. 


at 


Oxford, will be happy 


Bequests and legacies are urgently 
needed to enable this valuable work 
to continue. 


to quote for all types 
of traditional binndig. 


THE OFFICERS’ ASSOCIATION 
Justice of the Peace Ltd., 


Binding Department, 28 BELGRAVE SQUARE 
28 St. Michaels Street, Oxford LONDON, S.W.|! 
































Tl Was nice of 
ITT] you to come” 


At least 5,000 times a year these words 
are spoken to our social workers and 
voluntary visitors. We need funds 
urgently to maintain our essentia! work 
for the lonely and elderly. Donations and 
legacies please to — 























Jewish Welfare Board 


74a CHARLOTTE STREET W1P 2AH 
TELEPHONE 01-636 1644 























FAMILY WELFARE 
ASSOCIATION 


offers a unique service to 
SOLICITORS—TRUSTEES 
and other official and private persons 
interested in the making and execution 
of 


AND CHARITABLE 
BEQUESTS 


Free advice as to the status and financial position 
of charitable Organisations. 

Information regarding Charities affected and 
not affected by Act of Parliament. 

Help and advice as to the needs of Charities for 
those making gifts or bequests. 


For 100 years this has been part of the 
service provided by the Association 


FAMILY WELFARE 
ASSOCIATION 


296 VAUXHALL BRIDGE ROAD 
LONDON, S.W.1 


01-834-7334 


LEGACIES 











THE CHALLENGE OF LABRADOR 


Over the sub-arctic coastline of Labrador and 
Northern Newfoundland the GRENFELL 
MISSION operates Hospitals, Nursing Stations, 
a Children’s Home, a Hospital Ship, an Air 
Ambulance Service and many other forms of 
social work for Settlers, Indians and Eskimos- 


Begun by Sir Wilfred Grenfell in 1892 
for the fishermen it is interdenomina- 
tional and supported by voluntary 
subscriptions from the United States, 
Canada and Great Britain. 


Funds are urgently required for a new home for 
Pre-School Indian Children and also for Homes 
for Old People and a new Ambulance. 


Support in the form of legacies and covenated 
subscriptions is earnestly needed for this great 


undertaking. THE 
GRENFELL ASSOCIATION 


OF GT. BRITAIN & IRELAND 


Hope House, 45 Great Peter Street, 
London, SW1P 3LP 
Patrons: 


H.M. THE QUEEN 
H.M. QUEEN ELIZABETH THE QUEEN 
MOTHER 


Hon. Treasurer: The Rt. Hon. Lord Grenfell, T.D. 


Information may be obtained from the Secretary 
Tel. 01-222-6252 














THE HARRISON HOMES 


(founded in 1869) 


CENTENARY APPEAL 


This Charity owes its origin entirely to voluntary effort which is still a 
feature of its activities. Homes are provided for the elderly in need. The 
residents by personally furnishing a separate room retain links with their 
past. They enjoy complete independence but with the benefit of a com- 
munity life and of nursing services when necessary. When unable to care 
for themselves they are looked after in our own Rest Home which has 


accommodation for 20. 


As a Centenary effort work has been completed to improve and extend a 
block of old houses. A similar scheme for another group of properties is 
in hand. Funds for these projects costing £400,000, ever mounting general 
costs and for the purchase of additional houses are urgently needed. 


Further particulars may be obtained from: 


The Secretary, 
49 St. James’s Gardens 
Notting Hill, W.11 
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COURT OF APPEAL (CIVIL DIVISION) 
(SALMON, SACHS AND PHILLIMORE, LJ]J) 
Ist, 2nd, 3rd, 29th July 1970 
CHESTERFIELD TUBE CO LTD v THOMAS (VALUATION OFFICER) 


Rating—Machinery and plant—Generation of power—Flectric motors, hydraulic pumps, and 
air compressors—motive power derived from electricity supplied to factory—Hydraulic 
and pneumatic power distributed throughout factory—Rating and Valuation Act 1925, 
s 24 (1), Sched 3 (1) (a)—Plant and Machinery (Rating) Order 1960, Sched. 

By s 24 (1) of and sched. 3 (1) (a) (now General Rate Act 1967, s 21 (1) and Sched 3) to 
the Rating and Valuation Act 1925, the following machinery and plant contained in a 
hereditament shall be taken into account when valuing that hereditament for rating 
purposes, namely, machinery and plant ‘which is used, or intended to be used, mainly 
or exclusively in connection with ... the generation, storage, primary transformation, or 
main transmission of power in or on the hereditament.’ 

By the schedule to the Plant and Machinery (Rating) Order 1960, the classes of 
machinery and plant to be deemed to be part of the hereditament are defined by the 
same words. 

Electric motors, hydraulic pumps, and air compressors in the ratepayers’ power house 
deriving their motive power from electricity supplied to the factory produced hydraulic 
and pneumatic power which was distributed throughout the ratepayers’ works and was 
the motive power which operated their manufacturing machinery. 

Hep: the words ‘generation of power’ in the above provisions meant no more and 
no less than the production of some sort of power; the ratepayers’ plant did not merely 
utilise, convert, or transform electricity which was generated elsewhere and supplied 
to the factory, but was itself used in connection with the generation of power in the 
ratepayers’ hereditament; and so the plant was rateable. 


Case Sratep by the Lands Tribunal. 


David Trustram Eve for the ratepayers. 
J R Phillips QC and J A R Grove for the valuation officer. 
Cur adv vult 


29th July. The following judgments were read. 


SALMON Lj: All the relevant facts in this case have been very fully and lucidly 
set out in the admirable decision of the Lands Tribunal. I need not, therefore, 
repeat them in any detail. The question which arises on this appeal is whether 
certain plant, almost all of which is housed in the ratepayers’ power-houses at their 
works in Chesterfield, and is used for the production or storage of hydraulic and 
pneumatic power, is deemed under s 24 (1) of the Rating and Valuation Act 1925 
to be a part of the hereditament and therefore rateable. This depends on whether 
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the plant belongs to any of the classes specified in Sch 3 to that Act. Paragraph 1 
of this schedule, so far as it is material, provides: 


“Machinery and plant (together with the shafting . . . appliances and structures 
accessory thereto) which is used... mainly or exclusively in connection with 
any of the following purposes, that is to say—(a) the generation, storage, primary 
transformation or main transmission of power in or on the hereditament...’ 


Section 24 (3) of the Act of 1925 provides: 


‘For the purpose of enabling all persons concerned to have precise information 
as to what machinery and plant falls within the classes specified in the said 
Third Schedule [a committee shall be set up by the Minister to] prepare a state- 
ment setting out in detail all the machinery and plant which appears to the 
committee to fall within any of the classes specified in the said schedule.’ 


Section 24 (5) provides that the Minister may make an order confirming the statement 
and then the statement as confirmed by the order shall ‘have effect as if it were 
substituted for the third schedule to this Act’. Section 24 (6) provides for the state- 
ment to be revised from time to time and for the revised statement, subject to a 
confirming order, to have the same effect as the original statement. A committee 
was duly set up under these provisions and a statement prepared, confirmed and 
revised. Following such revision, another confirming order was made, the Plant 
and Machinery (Rating) Order 1960, the relevant parts of which provide: 


“SCHEDULE 
‘CLAssEs OF MACHINERY AND PLANT TO BE DEEMED TO BE PART OF THE HEREDITAMENT 

CLASS 1A 
‘Machinery and plant specified in Table 1a (together with the appliances and 
structures accessory thereto specified in the List of Accessories) which is used ... 
mainly or exclusively in connection with the generation, storage, primary 
transformation or main transmission of power in or on the hereditament. 
“Transformer” means any plant which changes the pressure or frequency or form 
of current of electrical power to another pressure or frequency or form of current, 
except any such plant which forms an integral part of an item of plant or 
machinery in or on the hereditament for manufacturing operations or trade 
processes. “Primary transformation of power” means any transformation of 
electrical power by means of a transformer at any point in the main transmission 
of power. “Main transmission of power” means all transmission of power 
from the generating plant or point of supply in or on the hereditament up to 

and including: 

(i) in the case of electrical power, the first transformer in any circuit, or where 
the first transformer precedes any distribution board or there is no trans- 
former the first distribution board; 
in the case of transmission by shafting or wheels, any shaft or wheel driven 
directly from the prime mover; 
in the case of hydraulic or pneumatic power, the point where the main 
supply ceases, excluding any branch service piping connected with such 
main supply... 

TABLE IA... 
(b) Steam engines; steam turbines; gas turbines; internal combustion engines; 
hot-air engines; barring engines... (h) Pumping engines for hydraulic power; 
hydraulic engines; hydraulic intensifiers; hydraulic accumulators. (i) Air 
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compressors; compressed air engines...(k) Shafting, couplings, clutches, 


worm-gear, pulleys and wheels...’ 


Then there is a list of accessories which includes: “compressors . . . storage cylinders 
... Pipes, ducts... coolers... tanks’. It will thus be seen that for the plant in 
question to be rateable it must fall within Class 1a and also be specified in Table 1a. 

This appeal really turns on whether the electric motors, hydraulic pumps and air 
compressors in the ratepayers’ power-houses generate power. If they do, then they 
and all the other ancillary plant, the subject-matter of the appeal, form part of the 
hereditament and are rateable. Otherwise they do not form part of the hereditament 
and are, therefore, not rateable. It is conceded that power is ‘any form of energy 
or force attributable to work’. There is no question but that hydraulic and pneu- 
matic power is produced in the ratepayers’ power-houses and is distributed through- 
out their works as the motive power which operates their manufacturing machinery. 
The ratepayers, however, contend that, although this power is produced, it is not 
generated in their power-houses. They seek to draw a distinction between the pro- 
duction and generation of power. Their argument runs as follows. The generation 
of power consists of the harnessing of energy; this can be accomplished only by a 
prime mover which produces power from a natural physical, chemical or fossil 
source of energy. Once power has thus been generated, it exists and is in effect one 
and indivisible. It can be used as it is, or converted into some other form of power 
for working machinery. There can, however, be no question of that power genera- 
ting other power. The electricity which is fed into the ratepayers’ hereditament is 
power which has already been generated. Accordingly, it is being used in the power- 
houses to operate electric motors which, together with the pumps and compressors, 
merely transform that electric power into hydraulic and pneumatic power. There 
can be no question of these latter forms of power being generated in the power-house 
in which they are in fact produced. It is, however, conceded that if ‘prime movers’ 
(e g steam or gas or petrol engines) were used to produce the hydraulic or pneumatic 
power, this would constitute the generation of power. Since, however, electric 
motors are used to produce the hydraulic and pneumatic power, this power is not 
generated. I am afraid that I cannot accept this argument. I can understand that 
the true meaning of the generation of power may be a fruitful source of academic 
discussion amongst philosophers and physicists. We, however, are concerned 
with what the words ‘generation . . . of power’ mean as used in para 1 (a) of Sch 3 to 
the Act of 1925 and in Class 1a of the Plant and Machinery (Rating) Order 1960. The 
question, in my view, is what they mean to rating valuers and surveyors, the occupiers 
of hereditaments and the practical technicians concerned with the design, making 
and operation of the plant and machinery which the hereditaments contain. | 
hardly think that the legislature intended to include philosophers or physicists 
among the ‘persons concerned’ referred to in s 24 (3) of the Act of 1925. In my 
opinion no true distinction can properly be drawn between the production and the 
generation of power for the purposes of the law applicable to rating. Had it been 
intended to draw such a distinction I should have expected Class 1a of the 1960 
order to have made this intention clear. This could have been easily accomplished 
by including in the order a definition of ‘generation of power’ in addition to the 
definitions of ‘primary transformation of power’ and ‘main transmission of power’. 

Since Class 14 is clearly intended to cover plant and machinery used for the genera- 
tion of hydraulic and pneumatic power, I think that it is permissible to take judicial 
notice of the fact that at least 99 per cent of hydraulic and pneumatic power in this 
country is now, and was even in 1925, produced by means of electric motors. It 
would be strange indeed if none of this power was intended to be covered by Class 1a 
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but only those rare cases, if indeed any exist, in which hydraulic or pneumatic power 
is produced by means of a ‘prime mover’. 

In spite of the very skilful presentation of his case by counsel for the ratepayers, 
it is based, in my view, on the fundamentally unsound proposition that one form of 
power cannot be used to generate another. If this were true it would follow that 
the generation of power would seldom occur—certainly in the case of electricity. 
This could only truly be said to be ‘produced’ but not ‘generated’ by the conversion 
of steam, mechanical, hydraulic or atomic power, into electrical power. I entirely 
agree with Mr Emlyn Jones when in giving the tribunal’s decision in the present case 
he said: 


‘for my part I am unable to see any distinction in principle between the 
generation of electrical power from hydraulic power as in a hydro-electric genera- 
ting station, and the generation of hydraulic power from electrical power as in 
the power-houses at the Chesterfield Tube Works.’ 


Counsel for the ratepayers seeks to gain some support from the definition of ‘main 
transmission of power’. He says, rightly, that rateability for plant used in connection 
with the main transmission of electrical power stops short at the first transformer 
or the first distribution board, as the case may be. It follows, therefore, that the 
ratepayers are not liable for rates in respect of the wires beyond that point, that is to 
say, the wires leading to the electric motors in the power-houses. How strange he 
says if, in these circumstances, the motors themselves should be rateable. I am 
afraid that this does not appear to me to be incongruous if the motors are used, as 
I think they are, for the purpose of generating other forms of power. I agree that 
the definition of ‘main transmission of power’ suggests that, in the case of trans- 
mission by shafting or wheels, the type of generating plant contemplated is a ‘prime 
mover’. I do not know why this is so. Nor do] think that it carries the point raised 
on this appeal very far. 1I doubt whether it is possible to find any completely logical 
explanation of the language used in Class 1a or why some pieces of plant and machinery 
are rateable and others are not. Nor do I think that for the purpose of this case it 
is necessary to attempt to do so. Counsel for the ratepayers further argues that, 
even if hydraulic power was generated in the ratepayers’ power-houses, and accord- 
ingly the motors and pumps used to produce it fall within Class 1, still they would 
not be rateable because they are not also specified in Table 1a. They do not, so the 
argument runs, fall within the definition ‘pumping engines for hydraulic power’. 
The tribunal, which visited the site and also had the advantage of hearing the expert 
evidence on this matter, found that the motors and pumps were ‘pumping engines 
for hydraulic power’. I can find no reason for disturbing that finding. 

We have been referred to a number of interesting cases. So far, however, as I can 
discern, the only one to throw any flicker of light on the problem which we have 
to resolve isW Collier Ltd v Fielding (Valuation Officer) (1). The decision may well have 
been right on the facts of that particular case and I would agree that an electric motor 
is not a ‘prime mover’ in accordance with the definition of that term in Chambers 
Technical Dictionary. If, however, the tribunal intended (which I doubt) to lay 
down the general proposition that an electric motor cannot be used to generate 
hydraulic or pneumatic power, I could not agree with it. 

The only question for us is whether the words ‘generation ...of power’ in para 
1 (a) of Sch 3 to the Act, and in Class 1a, bear the narrow and, to my mind, artificial 
meaning for which the ratepayers contend, or whether they mean no more and no 
less than production of power. For the reasons which I have given, I favour the 


(1) (1957), 1 RRC 246; 50 R & IT 218; affd CA 122 JP 222; [1958] 1 All ER 604. 
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latter construction. Before the motors and pumps and air compressors in the power- 
houses were put into operation there was no hydraulic or pneumatic power on the 
ratepayers’ premises. As a result of operating this plant, these forms of power 
(which are entirely different in kind from electrical power) came into existence. 
This seems to me obviously to constitute the generation of power. It might equally 
well be called the creation of production of power, but in my view it is nonetheless 
the ‘generation ...of power’ within the meaning of those words in para 1 (a) of 
Sch 3 to the Act of 1925 and in Class 1a. I would, accordingly, dismiss the appeal. 


SACHS LJ: Having had the advantage of reading the judgments of SaLmon and 
PHILLIMORE LJJ and being in agreement with both of them, there is nothing I wish to 
add beyond emphasising one point. When interpreting the contents of the Plant 
and Machinery (Rating) Order 1960 the notional dictionary to be used is that of 
practical men, experienced in the field to which the schedules apply. The decision 
of the tribunal is fully consistent with the appropriate dictionary having been used 
and appears to me to be convincing and correct on that basis. 


PHILLIMORE LJ: This case was well argued by counsel and, in addition, we 
have had the advantage of a decision of the tribunal of outstanding quality. The 
argument for the ratepayers was that certain plant situated in the power-house at 
their works at Chesterfield had been wrongly classified by the tribunal as ‘used 
or intended to be used mainly or exclusively in connection with . . . the generation . . . 
of power’ and consequently rateable under the provisions of Class 1a of the 
schedule to the Plant and Machinery (Rating) Order 1960. The plant in question 
derived its motive power from the electricity supplied to the factory at a point or 
points where the method of supply had itself ceased to be rateable, as a result of the 
definition of the words ‘main transmission of power’ also in Class 1a of the schedule. 
The plant in question produced both hydraulic and pneumatic power, the latter 
cushioning the hydraulic power which was transmitted in due course to hydraulic 
presses in other parts of the works. 

The argument for the ratepayers was that this plant merely utilised or converted 
or transformed electrical power and did not generate power. It was said that the 
generation of power requires a prime mover which electricity is not. It was further 
said that it would be odd if such plant was rateable since its point or points of supply 
were not. As to the latter argument I mention it only to dismiss it. When one 
applies broad definitions to highly complex machinery one is bound to get some odd 
results, and certainly results which might not have been anticipated. 

Counsel for the ratepayers relied on a decision of the president of the Lands Tribunal 
in Imperial Chemical Industries Ltd vy Owen and Runcorn Urban District Council (1), where 
the tribunal analysed and applied the definition of ‘power’ in the dictionaries and held 
that power meant ‘any form of energy or force applicable to work’. Counsel also relied 
on another decision of Mr Erskine Simes QC in W Collier Ltd v Fielding (Valuation 
Officer) (2). In that case, dealing with electric motors operating a chain-drive carrying 
trays for the bread in a bakery and other ancillary machinery, he held that the motors 
did not generate power within the meaning of that phrase in Class 1a nor were they 
prime movers within the definition of ‘main transmission of power’ in the same class. 
In the course of his decision he referred to the definition of prime mover in Chambers 
Technical Dictionary as ‘an engine or other device by which a natural source of 
energy is converted into industrial power’ and referred to the argument that the 
instances given did not include electricity. He also referred to the Shorter Oxford 


(1) (1954), 48 R & IT 43. 
(2) (1957), 1 RRC 246; R & IT 218; affd CA 122 JP 222; [1958] 1 All ER 694. 
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Dictionary for the definition of ‘generator’ as ‘that which generates or produces; 
especially an apparatus for producing gases, steam or electricity’. His conclusion 
was that none of those motors could be regarded as machinery or plant used or 
intended to be used mainly or exclusively in connection with the generation, primary 
transformation or main transmission of power within the order. He further con- 
cluded that power, in the expression ‘generation of power’, has a technical meaning 
which is exemplified by the definition of main transmission of power’. These 
motors do not generate power but are the means by which the electrical power 
supplied to the hereditament is used. Nor did he think that they could be described 
as ‘prime movers’, having regard to the definition in Chambers Technical Dictionary. 
Thus, said counsel for the ratepayers, the plant in this case does not generate power; 
it is merely the means by which the electrical power supplied to the factory is 
used and in converting that power into hydraulic and/or pneumatic power. The 
generation of power requires a prime mover. 

Any decision of Mr Erskine Stmes QC is to be treated with the greatest respect, 
and I do not for a moment doubt the correctness of his decision in that particular 
case. It is to be observed, however, that he was dealing with the operation of 
machinery by electricity and was chiefly concerned with the transmission of power, 
and it is only in connection with such transmission that any reference is made to 
prime movers in Class 1a. If he had referred to Chambers Technical Dictionary 
for the definition of generator, he would have been referred to electric generator, 
and to the following: ‘a machine for converting mechanical energy into electrical 
energy’. Now, ifa machine which converts one sort of energy into another generates 
that other, what of an electric motor which produces hydraulic or pneumatic power? 
This, I think, is the crucial question. 

The long and short of it is that the court must make up its mind what is meant by 
the word ‘generate’. If it means generate in the language of the physicist, no doubt 
it requires a prime mover, but if it merely means ‘produce’, it must involve any 
plant in the factory which produces, albeit by the use of electricity, some other type 
of power such as hydraulic or pneumatic power. When one looks at this particular 
plant, is it right to say that it is used wholly or mainly in the generation of power? 

As always in this type of case the matter is inevitably to some extent one of the 
first impression. Now I do not doubt that ‘generate’ in the case of the physicist 
connotes something actuated by a prime mover. As Sacus LJ said in the course of 
argument, ‘the Victoria Falls is a prime mover’, and if power is produced as a result, 
it is the result of a prime mover. The difficulty is that the Victoria Falls as a prime 
mover probably actuates a turbine which is a mechanical device and which by the 
mechanical power it produces, or perhaps I should say generates, acts as a generator 
and produces electricity. Is this order using the language of the physicist or that of 
the ordinary man? If the former, no doubt the appeal should succeed. 

For myself, however, I think that the latter meaning is to be preferred. Accord- 
ingly, in my judgment, ‘generate’ points to any plant which produces some sort of 
power on the premises of the particular factory. If that is right, I agree with the 
tribunal that the plant in question, which produced hydraulic or pneumatic power, 
generated such power, and accordingly such plant was rateable. I would dismiss 
this appeal. 

Appeal dismissed. 


Solicitors: Pinsent & Co, Birmingham; Solicitor of Inland Revenue. 


G.F.L.B 
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CHANCERY DIVISION 
(Mecarry, J) 
8th, 9th June 1970 
Re B (T A) (an infant) 


Infant—Custody—Order of magistrates—Appeal—Further evidence—Discretion of appellate 
court. 

On an appeal to the High Court from an order of magistrates relating to the custody 
of a child made under the Guardianship of Infants Acts, 1886 and 1925, where further 
affidavit evidence dealing with changes in the circumstances of the case which have 
arisen since the hearing before the magistrates has been filed, if those circumstances 
have so changed that the substratum of the magistrates’ decision no longer exists, then, 
unless the case is such that it ought to be remitted for a re-hearing, the appellate court 
may exercise an unfettered decision de novo on the facts as they exist at the time of the 
appeal. If, however, that substratum still exists, the appellate court must put into the 
scales the facts found by the magistrates so far as they have not been falsified by the 
march of events, together with any new facts, and then seek to exercise a discretion in 
the same way as it appears that the magistrates would have done had the full facts been 
before them, apart from any respect in which it plainly appears that their discretion 
was wrongly exercised. 


AppeaL from an order of magistrates under the Guardianship of Infants Acts, 
1886 and 1925, giving custody of the sole child of a marriage to the wife. 


Holroyd Pearce QC and A H Ward for the father. 
L L Ware for the mother. 


MEGARRY J: This is an appeal from a decision of a magistrates’ court dated 
22nd September 1969, made under the Guardianship of Infants Acts 1886 and 1925. 
That decision gave custody of the sole child of a marriage, a daughter then aged 
rather over 3} years, to the mother, with £3 a week maintenance. The order was 
made on a complaint made by the father. The father and mother married on 
22nd February 1964. In 1965 there was some unhappiness between the parties. 
The mother had a short-lived affair with a man, which the father described as being 
physical but not adulterous. The mother merely called it an association, and the 
magistrates accepted her explanation. At all events, after a holiday, says the father, 
it was forgotten. 

The girl with whom I am concerned was born on Ist June 1966, and so is now just 
over four years old. On 3rd April 1968, the parents took, as foster parents, a coloured 
boy now aged 5? years on a more or less permanent basis with a view to adopting 
him. In the summer of 1968, the mother had a deformed stillborn child after a 
bad labour. She was much affected by the stillbirth, and relations between her 
and the father deteriorated. The father was at all material times an engineer who 
was carrying on a farming business. He was accustomed to working long and 
irregular hours, sometimes going to bed at 9.00 pm, and sometimes at 3.00 am, 
and the mother felt neglected. This was the only matter seriously disputed before 
the magistrates, apart, of course, from the custody of the daughter. 

After the stillbirth the mother became friendly with two girls who worked on the 
farm, and with one of them, C, she developed a lesbian relationship. I think that 
it is pretty clear from the evidence, particularly from that of the mother herself, 
that this was no mere attitude or attraction, but involved physical sexual acts. The 
mother and father were then on bad terms with each other. The mother told the 
father that she was a lesbian and said that she did not love him any more. Finally, 
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the father obtained a housekeeper who had a small boy, and after the mother had 
seen and approved the housekeeper she left the matrimonial home, in late January 
or early February 1969, to go to live with C. She was, she said, ‘infatuated’ with C, 
and at the time it seemed that she had no option but to go to live with her. 

After the mother left, the father and the housekeeper looked after the daughter 
and the fostered boy. The housekeeper developed a good relationship with them, 
although not attempting to act as a mother. While the mother was away the father 
neglected some pigs on the farm, and on 2nd July 1969 he was convicted in the same 
court of causing unnecessary suffering to 15 pigs by omitting to give them proper 
care and attention. Two of the magistrates who sat in that case also sat, with one 
other, in the present case. Of this offence, the father said that it did not show that 
he would neglect children, but rather that he would neglect other matters to attend 
to children. 

The mother’s evidence was that the lesbian relationship with C was now at an 
end, although it is not quite clear when it ceased. It seems to have lasted some three 
or four months. While the relationship existed she knew that she could not get 
custody of the daughter, and did not try, but when it ended she sought custody of 
the daughter. The magistrates’ decision was primarily based on the mother offering 
the daughter prospects of a more stable environment than the father. They held 
that the fostered boy’s welfare was irrelevant. They said that they were 


‘unable to determine whether there was, in fact, a sordid, depraved 
relationship of sexual activity between the mother and C, or merely an inordinate 
affection between them.’ 


The words ‘sordid, depraved’ have an emotive quality which suggests that the magis- 
trates did not regard dispassionately the pretty clear inference from the evidence 
on both sides that the relationship was a physically sexual one. There was medical 
evidence, however, which the magistrates accepted, that the mother’s lesbian attitude 
was attributable to a puerperal depression; and the evidence was that, once over, it 
was not likely to recur, save after having another baby. The magistrates set out 
their reasons in nearly seven pages of typed foolscap, and came to the conclusion 
that the daughter would be better with the mother. Their reasons included refer- 
ences to the alleged financial instability of the father. The father’s financial affairs 
are undoubtedly a little complicated, but I do not think that there is any real evidence 
to show that he is unlikely to be able to provide properly for the daughter. 
Counsel for the father attacked the magistrates’ reasoning on a broad front. The 
main ground of appeal was that their decision was not in accordance with the daugh- 
ter’s welfare and was contrary to her best interests. The magistrates, he said, had 
totally ignored the injury to the daughter that the separation from the fostered boy 
would cause. He contended that their reasons related to factors which aided the 
mother, but neglected some of those which aided the father. There are, indeed, 
certain passages and some factors which are open to this construction. The magis- 
trates found it ‘noteworthy’ that whereas the mother had no part in engaging the 
farm staff, the father engaged C and her friend, and afterwards, when they had 
gone, engaged two more women whom he later believed to be lesbians. It seems 
strange that this should be found ‘noteworthy’; such a statement either says too 
little or implies, without explaining, too much. There were other matters, too. 
In contrasting the physical advantages of the two possible homes for the daughter, 
the magistrates, instead of considering merely the advantages that were physical 
and existing, coupled them with the advantages of the daughter being with the 
mother, and also the mother’s intention of purchasing a cottage when the father 
paid her the money that he owed her. For reasons that will appear I will not here 
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pursue this matter further. The mother, I should say, has substantial claims against 
the father in respect of money that she lent him, and so on, and proceedings under 
the Married Women’s Property Act 1882, are now pending. It is common ground that 
there is at any rate {£6,000 due to her. There seems to be no hope of a reconciliation. 

The one real point that emerged from the criticisms made by counsel for the 
father was the magistrates’ apparent failure to give proper, or indeed any, overt 
consideration to the effect on the daughter of transferring her from the home which 
she had known all her life, from her father, from the fostered boy who had in effect 
been a brother to her for some 18 months, and from the housekeeper with whom 
she had a good relationship, to a new home in another part of the country with the 
mother alone. For a child of three or four this matter is so important that on any 
footing it merited some express mention. 

However, there were some further developments in the case. On 14th January 
1970, counsel for the father applied to me, acting for the nominated judge, for 
leave to adduce further evidence on the appeal from the justices, and counsel for 
the mother opposed this. This evidence was to be on four points, counsel for the 
father said, including the resumption by the mother of the lesbian relationship with 
C, new developments in relation to the father’s financial stability, some further 
medical treatment of the mother, and some psychiatric evidence. I was not familiar 
with the practice in these cases, and remained so even after enquiry of counsel. In 
the end I refused the application on the ground that the process of adding new 
affidavit evidence under these four heads to the magistrates’ notes of oral evidence 
and their reasons would be unsatisfactory, and that an application to the magistrates 
for a further hearing seemed preferable. I was told that there was no authority on 
the point, and when asked I gave leave to appeal from my refusal with, I think I 
said, the greatest of pleasure, since it was time that there was some authority on the 
point. I am now told that further evidence of this kind relating to events which 
occur after the hearing by the magistrates, as distinct from new evidence of old 
events, is in practice pretty freely admitted, although I am not sure that that is so. 

In the event, there was no appeal from my decision, but the application was re- 
newed when the appeal from the magistrates came on for hearing on 5th February 
before the nominated judge, Pennycuicx J, who has great experience in these 
matters. He gave leave to adduce the evidence, and gave certain directions. On 
4th April, the mother had the daughter on agreed staying access and decided 
not to return her to the father, and she has been with the mother ever since. The 
ground given for this was that the father had lost his housekeeper (who had left to 
get married) and had got another housekeeper without telling the mother. On 
2oth April, the father moved before Foster J for an order for the return of the 
daughter. The learned judge made no such order, but instead directed affidavits 
to be filed dealing with the new housekeeper. 

Now that the appeal has come on for hearing the result is that in addition to the 
notes of evidence in the magistrates’ court and the magistrates’ statement of reasons 
I have before me 16 affidavits and their exhibits, three of them sworn in January, 
seven in February and six in April. Since the hearing in the magistrates’ court on 
22nd September 1969, there have been a number of changes. Thus the mother had 
changed her home more than once; the father has changed his housekeeper; the 
daughter is no longer with the father but has been kept by the mother; and there has 
been a variety of other events. There are thus before me two types of evidence, 
differing considerably in their quality. First, there is the evidence in the magis- 
trates’ court, given viva voce and with all that was said subject to cross-examination. 
The magistrates saw and heard the witnesses, but all that I have is the notes of 
evidence and the magistrates’ reasons for their decision. Secondly, there are the 
16 affidavits giving the evidence of witnesses whom I have not seen or heard. This 
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evidence has not been the subject of cross-examination, counsel on neither side 
having sought leave to cross-examine. This evidence, of course, was not before the 
magistrates. What I have to try to do is to give the proper combined weight and 
effect to two such disparate species of evidence. 

In those circumstances two procedural questions of some difficulty seem to arise. 
First, there is the question of the treatment to be accorded to the affidavit evidence 
There are at least three possibilities. First, as counsel for the father initially sub- 
mitted, I could ignore it all and merely decide whether on the evidence before them 
the magistrates were right or wrong. This submission, which was largely based on 
this being an appeal and the issue being whether the magistrates’ decision was right, 
fell a little oddly from the lips of counsel for the party who had sought in the first 
place to introduce such evidence, but I suspect that he had found it as a whole 
somewhat disappointing. Secondly, in counsel for the father’s alternative submis- 
sion, I should take into account the affidavit evidence so far as it related to the mother’s 
lesbian tendency and the father’s financial stability, but ignore it so far as it related 
to other matters such as changes in the father’s housekeeper and in the mother’s 
home. The third possibility was to take the affidavit evidence fully into account. 
Of these three possibilities the first must, I think, be wrong. If subsequent events 
showed plainly that the magistrates’ decision would be positively harmful to the 
daughter, I cannot think that this court would say that the magistrates’ decision was 
right when made and so must be upheld, even though clear evidence had been 
tendered which showed that to uphold the decision would be disastrous for the 
daughter. The second possibility also seems insupportable, for the same reason and also 
because there seems to be no sensible basis for the discrimination. Both the evidence 
to be admitted and the evidence to be rejected contain elements of bringing up to date 
factors put before the magistrates. The third possibility seems to be the only proper 
course that I could adopt, and, indeed, in the upshot I think that counsel for the 
father really subscribed to this view. Unless I take this course, the probability is that 
one side or the other will promptly apply to the magistrates for a variation of the 
order on the ground of changed circumstances; and I think it my duty to attempt 
to dispose of the case, so far as possible, on the facts as they now are and not as they 
once were. 

On that footing, the second main question arises. In all these cases, there is a 
substantial discretionary element. In general, the discretion is that of the magis- 
trates, and the appellate court must refrain from substituting its discretion for that 
of the magistrates: see generally Re B (an infant) (1) and B (B) v B (M) (2). What, 
however, is not clear is what is to be done when some of the facts on which the 
discretion was exercised no longer exist, and where other facts have come into 
existence which were never before the magistrates. Do these circumstances set the 
appellate court free to exercise its own discretion anew, or does the exercise of 
discretion by the magistrates persist, subject to the appellate court making a supple- 
mentary exercise of discretion, as it were, on the new facts? Neither counsel for the 
father nor counsel for the mother greeted with any enthusiasm my suggestion of 
sending the case back to the magistrates, a course which would at least result in an 
undivided discretion being exercised on the full current facts, and in those circum- 
stances I do not think that I ought to insist on the parties suffering the expense and 
delay of any such remission. 

Accordingly, I think that I have to do the best I can. Even though RSC Ord 55, 
r 3 (1), makes it plain that an appeal is by way of rehearing, and RSC Ord 55, r 7 
(3) and (5), empower me to draw inferences of fact and make any order that the 
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magistrates ought to have made, the discretion, as Re B (an infant) (1) and B (B) v 
B(M) (2) show, is still that of the magistrates. In my judgment, a distinction should be 
made. If circumstances have so changed that the substratum of the magistrates’ 
decision no longer exists, then, unless the case is such that it ought to be remitted for 
a rehearing with all the consequent disadvantages of expense and delay for the parents 
and the child, I think that there is nothing for it but for the appellate court to exercise 
an unfettered discretion de novo on the facts as they exist at the time of the appeal. 
But if that substratum still exists, then I think that the appellate court must put into 
the scales the facts as found by the magistrates, so far as they have not been falsified 
by the march of events, together with any relevant new facts, and then seek to exer- 
cise a discretion in the same way as it appears that the magistrates would have done 
had the full facts been before them (apart, of course, from any respect in which it 
plainly appears that their discretion was wrongly exercised). 

What seems to me of predominant importance in this respect is the fact that the 
magistrates have seen and heard the witnesses, and especially the mother and the 
father, whereas I have not. In these guardianship cases so much may turn, con- 
sciously or unconsciously, on estimates of character which cannot be made by those 
who have not seen or heard the parties, and the characters of the parents is of the 
utmost importance to the well-being of the child. True, such estimates have to be 
made in the artificial circumstances of a hearing in court, and often in a short time, 
but the process of giving evidence, and especially of being cross-examined, tends to be 
wonderfully revealing. The magistrates, it is true, have made no overt assessment 
of the mother and father in this respect, although preferring the mother as a witness, 
but it would be almost impossible for them to ignore this factor. In any case I 
should be very slow to assume that anything that is not expressly mentioned has 
therefore not been considered, unless it were a factor of such prominence that it 
would be unnatural to remain silent about it. I may add that in attaching this 
importance to seeing and hearing the parties I do not of course forget the importance 
of what they have done. Acts may be as important or more important than 
estimates of character based on seeing and hearing the witnesses while giving evidence. 

The affidavit evidence seems to me to be of little value in relation to the lesbian 
aspect of the case. Suspicions aroused by the affidavits of enquiry agents employed 
by the father are fully met by flat denials and by detailed accounts of the presence 
of other girls and circumstances excluding any possibility of the resumption of 
lesbian relations between the mother and C; and, without cross-examination, that 
is that. I think that counsel for the father very properly accepted this. So far as it 
goes, the evidence of the changes in homes by the mother and of the father’s replace- 
ment of his housekeeper does not seem to have greatly affected the claims of either 
side. I think that the substratum of the case as it stood before the magistrates remains 
unchanged. So far as I can judge, the mother’s present home circumstances, in her 
parents’ substantial house, with her father at work only three days a week and her 
younger brother, aged 24, working at home, are more satisfactory than those existing 
before the magistrates’ court. In particular, the daughter will not now be being 
brought up in a manless home. Further, the dependence of the father on house- 
keepers who may come and go has been demonstrated by the housekeeper who, in 
her evidence before the magistrates, foresaw nothing to take her away from her 
post, and yet within a few months she had gone. On the whole, I think that such 
changes as there have been support the mother’s claim. 

It is often said that an appellate court should reverse a decision only if satisfied 
that it is wrong, and not merely because it is not satisfied that it is right. The main 
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factor that has troubled me is the lack of any demonstration by the magistrates 
that they gave real weight to the disturbance to a young child of uprooting her from 
the only home that she had known and from the father and de facto brother. The 
force of this is somewhat weakened by the disturbance that she suffered when one 
housekeeper, with whom she got on well, had been replaced by another, and with 
a consequent change in the children of the housekeeper who had formed part of the 
household. Furthermore, the daughter has in fact already been uprooted. For 
over two months now she has been living with the mother, and even though the 
mother may be open to criticism as to the way in which the change was effected, 
effected it has been. To restore the daughter to the father now would be to uproot 
her again, just as she is settling down in her new home. [I accept that the magistrates’ 
decision, when made, was open to criticism on the score of an apparent failure to 
consider the importance of the uprooting element, but I have to deal with matters 
as I now find them. I also accept that the magistrates’ decision is open to other 
criticisms of lesser importance, including an apparent lack of appreciation of how the 
father had been managing, to his credit, to keep the home together despite the 
mother’s departure and failure to return. Indeed, I should have found the magis- 
trates’ reasons more impressive if they had been more ready to give credit to the 
father where credit was due; but I cannot see that this lack of readiness invalidates 


their decision. 

On the other hand, the magistrates seem to have had fully in mind that it was the 
mother who chose to leave the father, her daughter, and her home for some sort of 
lesbian relationship, although this had a medical explanation. I think that they 
must also have considered that when that relationship was over it was the mother 


who nevertheless chose not to return to the father or attempt a reconciliation. 
The case is one of a mother who was the substantial cause of the break-up of the 
home, although that does not, per se, mean that she cannot have custody: consider 
Re L (infants) (1) and Re F (an infant) (2). 

Looking at the case as a whole, I can see much cogency in the criticisms forcefully 
put by counsel for the father. From time to time I have felt that I might have 
reached a different conclusion from that reached by the magistrates, at all events on 
the facts as they stood before them. But I might not, and in any case it was they and 
not I who saw and heard the parents and other witnesses; and the facts have not 
remained unchanged. I must loyally follow the principles applicable to those cases 
and refrain from usurping a discretion which is the magistrates’ and not mine. In 
all the circumstances, on the main ground of appeal I cannot say that I feel satisfied 
that the decision of the magistrates was wrong. 

I must also mention briefly that there was another ground of appeal, namely, that 
there was a real likelihood of bias on the part of the two magistrates who had taken 
part in the conviction of the father in relation to the pigs. Counsel for the father did 
not press this point very strongly, and I do not think that there is anything in it. A 
judge or magistrate who has heard one case concerning a litigant cannot, without 
more, thereupon be said to be likely to be biased one way or the other in any subse- 
quent case concerning that litigant. With a constant litigant, indeed, some courts 
would otherwise soon run out of judges. The magistrates in their reasons flatly 
deny any actual or potential bias, and point out that at no time during the proceedings 
did the father raise any objection on this score. I therefore reject this point. 

I have not found this an altogether easy or satisfactory case, and it seems to me that 
the procedural aspects warrant consideration by those more experienced in these 
matters than I. I have, however, reached the conclusion that there are not sufficient 
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grounds to justify me in disturbing the magistrates’ decision, and I accordingly 
dismiss the appeal. 


Appeal dismissed. 


Solicitors: Adler ¢~ Perowne and Aberstones for MacDonald, Oates é Co, Petersfield, 
Hants; Gibson ¢ Weldon for Burley & Geach, Petersfield. 
G.F.L.B, 


COURT OF APPEAL (CIVIL DIVISION) 
(Lorp DenninG, MR, FENTON ATKINSON AND MgEGAw, LJJ) 
21st, 22nd April, 7th May 1970 
G (A) v G (T) 


Bastardy—Affiliation order—Application—Putative father under 18—Undertaking to pay 
maintenance—Appointment of agent to act for him—Validity—Letters by parents to 
mother—Admissibility in evidence—Affiliation Proceedings Act, 1957, s 2 (1) (b). 

In July 1965 the complainant, a single woman, gave birth to an illegitimate child, the 
father, the defendant, being then aged just 17. Two months later the complainant began 
a correspondence with the defendant’s parents and received a letter from his father 
enclosing {1 for the child and promising that he and his wife would send {£2 a month. 
No such monies were paid, but, in July 1966, the complainant received a letter from the 
defendant’s mother enclosing {5 for the baby’s first birthday and saying: ‘I’m enclosing 
£5 for you from [the defendant].’ No more payments were made and no letters were 
received from the defendant himself within 12 months after the baby’s birth. In affiliation 
proceedings the parents’ letters were admitted in evidence by the justices and an affilia- 
tion order was made against the defendant. On appeal to quarter sessions the letters 
were held to be inadmissible, and on a Case Stated to the High Court, the decision of 
quarter sessions was upheld. On appeal by the complainant to the Court of Appeal, 
Hetp: a man under the age of 18 who was the father of a child could lawfully bind 
himself to pay money for its maintenance and could lawfully appoint an agent to do it 
for him; the parents’ letters, in particular the mother’s letter enclosing the {5, were 
not admissible in evidence; there was, therefore, no evidence of payments made by the 

defendant for the baby’s maintenance within 12 months next after its birth within s 2 (1) 

of the Affiliation Proceedings Act, 1957, and the plaintiff’s complaint failed. 


Appeat by the mother from an order of the Divisional Court affirming the dismissal 
by quarter sessions of her complaint laid against the defendant under the 
Affiliation Proceedings Act, 1957, in respect of her illegitimate child. 


(uintin Hogg QC and G B N A Angel for the mother. 
Bruce Holroyd Pearce QC and I G F Karsten for the defendant. 
Cur adv vult 


7th May 1970. The following judgments were read. 


LORD DENNING MR: When a single woman has an illegitimate child and 
seeks to mak« the father pay for it, she is under a time limit. Section 2 (1) of the 
Affiliation Proceedings Act 1957 provides that she must make a complaint to the 
justices within 12 months from the child’s birth; alternatively, she can make her 
complaint at any subsequent time if she can prove that the man ‘has within the 
twelve months next after the birth paid money for its maintenance’. In the present 
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factor that has troubled me is the lack of any demonstration by the magistrates 
that they gave real weight to the disturbance to a young child of uprooting her from 
the only home that she had known and from the father and de facto brother. The 
force of this is somewhat weakened by the disturbance that she suffered when one 
housekeeper, with whom she got on well, had been replaced by another, and with 
a consequent change in the children of the housekeeper who had formed part of the 
household. Furthermore, the daughter has in fact already been uprooted. For 
over two months now she has been living with the mother, and even though the 
mother may be open to criticism as to the way in which the change was effected, 
effected it has been. To restore the daughter to the father now would be to uproot 
her again, just as she is settling down in her new home. I accept that the magistrates’ 
decision, when made, was open to criticism on the score of an apparent failure to 
consider the importance of the uprooting element, but I have to deal with matters 
as I now find them. I also accept that the magistrates’ decision is open to other 
criticisms of lesser importance, including an apparent lack of appreciation of how the 
father had been managing, to his credit, to keep the home together despite the 
mother’s departure and failure to return. Indeed, I should have found the magis- 
trates’ reasons more impressive if they had been more ready to give credit to the 
father where credit was due; but I cannot see that this lack of readiness invalidates 
their decision. 

On the other hand, the magistrates seem to have had fully in mind that it was the 
mother who chose to leave the father, her daughter, and her home for some sort of 
lesbian relationship, although this had a medical explanation. I think that they 
must also have considered that when that relationship was over it was the mother 
who nevertheless chose not to return to the father or attempt a reconciliation. 
The case is one of a mother who was the substantial cause of the break-up of the 
home, although that does not, per se, mean that she cannot have custody: consider 
Re L (infants) (1) and Re F (an infant) (2). 

Looking at the case as a whole, I can see much cogency in the criticisms forcefully 
put by counsel for the father. From time to time I have felt that I might have 
reached a different conclusion from that reached by the magistrates, at all events on 
the facts as they stood before them. But I might not, and in any case it was they and 
not I who saw and heard the parents and other witnesses; and the facts have not 
remained unchanged. I must loyally follow the principles applicable to those cases 
and refrain from usurping a discretion which is the magistrates’ and not mine. In 
all the circumstances, on the main ground of appeal I cannot say that I feel satisfied 
that the decision of the magistrates was wrong. 

I must also mention briefly that there was another ground of appeal, namely, that 
there was a real likelihood of bias on the part of the two magistrates who had taken 
part in the conviction of the father in relation to the pigs. Counsel for the father did 
not press this point very strongly, and I do not think that there is anything in it. A 
judge or magistrate who has heard one case concerning a litigant cannot, without 
more, thereupon be said to be likely to be biased one way or the other in any subse- 
quent case concerning that litigant. With a constant litigant, indeed, some courts 
would otherwise soon run out of judges. The magistrates in their reasons flatly 
deny any actual or potential bias, and point out that at no time during the proceedings 
did the father raise any objection on this score. I therefore reject this point. 

I have not found this an altogether easy or satisfactory case, and it seems to me that 
the procedural aspects warrant consideration by those more experienced in these 
matters than I. I have, however, reached the conclusion that there are not sufficient 
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grounds to justify me in disturbing the magistrates’ decision, and I accordingly 
dismiss the appeal. 


Appeal dismissed. 


Solicitors: Adler ¢ Perowne and Aberstones for MacDonald, Oates & Co, Petersfield, 
Hants; Gibson ¢ Weldon for Burley & Geach, Petersfield. 
G.F.L.B. 


COURT OF APPEAL (CIVIL DIVISION) 
(Lorp Denninc, MR, FENTON ATKINSON AND MEGAwW, LJ]J) 
21st, 22nd April, 7th May 1970 
G (A) v G (T) 


Bastardy—Affiliation order—Application—Putative father under 18—Undertaking to pay 
maintenance—Appointment of agent to act for him—Validity—Letters by parents to 
mother—Admissibility in evidence—Affiliation Proceedings Act, 1957, s 2 (1) (b). 

In July 1965 the complainant, a single woman, gave birth to an illegitimate child, the 
father, the defendant, being then aged just 17. Two months later the complainant began 
a correspondence with the defendant’s parents and received a letter from his father 
enclosing {1 for the child and promising that he and his wife would send {£2 a month. 
No such monies were paid, but, in July 1966, the complainant received a letter from the 
defendant’s mother enclosing {5 for the baby’s first birthday and saying: ‘I’m enclosing 
£5 for you from [the defendant]. No more payments were made and no letters were 
received from the defendant himself within 12 months after the baby’s birth. In affiliation 
proceedings the parents’ letters were admitted in evidence by the justices and an affilia- 
tion order was made against the defendant. On appeal to quarter sessions the letters 
were held to be inadmissible, and on a Case Stated to the High Court, the decision of 
quarter sessions was upheld. On appeal by the complainant to the Court of Appeal, 

HELD: a man under the age of 18 who was the father of a child could lawfully bind 
himself to pay money for its maintenance and could lawfully appoint an agent to do it 
for him; the parents’ letters, in particular the mother’s letter enclosing the {5, were 
not admissible in evidence; there was, therefore, no evidence of payments made by the 
defendant for the baby’s maintenance within 12 months next after its birth within s 2 (1) 
of the Affiliation Proceedings Act, 1957, and the plaintiff's complaint failed. 


Appeat by the mother from an order of the Divisional Court affirming the dismissal 
by quarter sessions of her complaint laid against the defendant under the 
Affiliation Proceedings Act, 1957, in respect of her illegitimate child. 


Quintin Hogg QC and G BN A Angel for the mother. 


Bruce Holroyd Pearce QC and I G F Karsten for the defendant. 
Cur adv vult 


7th May 1970. The following judgments were read. 


LORD DENNING MR: When a single woman has an illegitimate child and 
seeks to make the father pay for it, she is under a time limit. Section 2 (1) of the 
Affiliation Proceedings Act 1957 provides that she must make a complaint to the 
justices within 12 months from the child’s birth; alternatively, she can make her 
complaint at any subsequent time if she can prove that the man ‘has within the 
twelve months next after the birth paid money for its maintenance’. In the present 
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case, the mother did not apply to the magistrates for 2} years; but she alleges that 
the defendant did pay maintenance for the child within 12 months after the birth. 
The question is whether she has proved it. 

The facts are these: in the summer of 1964, the mother went to work at Butlin’s 
Holiday Camp at Minehead. She was then 32 years of age, unmarried. Her home 
was in London, but she went down to work at Butlin’s for the summer season. The 
defendant was also working there. His home was in Minehead. He lived at home 
with his father and mother. He was only 16 or just 17 years of age. The mother 
went out with the defendant and they had sexual intercourse together on several 
occasions. She left Minehead on 5th October 1964 and went back home to London. 
She discovered in December 1964 that she was pregnant; but she did not tell the 
defendant at that time. She went into King’s College Hospital to have the baby. 
It was born on 6th July 1965. It was a baby girl. Two days later the mother wrote 
from hospital to the defendant at his parents’ address in Minehead. She told him 
that she had had a baby. He did not write back. Two months later she changed 
her name by deed poll. She changed it to the defendant’s name. She knew that 
there could never be a marriage between them, but she thought that the child could 
have its father’s name. She wrote to the defendant’s parents and got a reply from 
his father, who wrote in it: 


‘Why a girl of your age and knowledge finds herself in such a predicament 
I'll never understand, especially with someone half your age... Believe me, 
[the defendant] is in no position to help his ruddy self, he only gets boy’s money 
as yet and you must appreciate that’s not much... My wife and I will help 
what little we can and as often as we can to both of you.’ 


The mother wrote back to the defendant’s parents and they replied to her. The 
defendant’s mother sent a parcel for the child, and his father wrote saying: 


‘The three of us have talked about you a lot and will help as promised all we 
can. Here’s my proposal. With the {1 enclosed, 1 want you to get the baby 
a Post Office Savings Account Book . . . [The defendant] and I will pay in weekly 
for her .. . on top of this, my wife and I will send you {2 per month.’ 


I am afraid that those promises were not kept. No payments were made into the 
Post Office for the child. The defendant’s parents did not send anything until the 
defendant’s mother wrote on 5th July 1966 a registered letter enclosing {5. It arrived 
on the child’s first birthday on 6th July 1966, stating: 


‘...I’m enclosing £5 for you from [the defendant]. I only wish it was more 
but every little helps... We are sending on a parcel for the baby.’ 


Later on, in September 1966, the defendant himself gave the mother {5 for the child, 
but that was more than 12 months after the birth. He did not pay any more for 
her. Eventually, in September 1967, the mother went to her solicitors. They 
wrote to the defendant for payment. He then denied that he was the father. The 
solicitors then applied for maintenance to the justices at Lambeth. 

On 20th March 1968, the justices heard the complaint. The mother gave evidence 
and produced the letters from the parents. Objection was taken to them; but the 
justices admitted them. The defendant gave evidence. He admitted sexual inter- 
course at the material time, but he said that he had never made any payment to 
the mother during the 12 months after the child’s birth, and did not authorise his 
parents to send any money. He was employed now, he said, in building work. 
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He had married in June 1967, and his wife was expecting a baby. His mother gave 
evidence, and said that the {5 which she sent was entirely her money. The justices 
said that the defendant's mother may have sent the money from her own weekly 
housekeeping money, but they said that ‘for all practical purposes and indeed in 
law these moneys were sent on his behalf’. They held that the Act was satisfied. 
They made an affiliation order against the defendant of 25s a week until the child 
was 16. The defendant appealed. The court of quarter sessions held that the 
letters from his parents were not admissible in evidence. They, therefore, allowed 
the appeal and dismissed the complaint. But they stated a case for the opinion of 
the High Court. The Divisional Court affirmed quarter sessions. They held that 
there was no evidence that the parents were making the payments on the defendant’s 
behalf. The mother now appeals to this court. 

The first question in the Case Stated is whether an infant has the capacity to appoint 
an agent. Iam afraid that I have caused some trouble here because in Re Shephard 
(decd), Shephard v Cartwright (1) I said: 


‘,..an infant cannot appoint an agent to act for him, neither by means of a 
power of attorney, nor by any other means.’ 


That statement taken by itself is too wide. It must be read in its context and limited 
accordingly. The correct proposition is that an infant cannot appoint an agent to 
make a disposition of his property so as to bind him irrevocably. A disposition by an 
agent for an infant is voidable just as a disposition by the infant himself would be, 
so long as it is avoided within a reasonable time after attaining full age: see Edwards 
v Carter (2) and Chaplin v Leslie Frewin (Publishers) Ltd (3). 

That proposition does not apply here, because we are not concerned with a dis- 
position of property by an infant. We are concerned with a simple act, namely, the 
payment of money, said to be done on behalf of a defendant aged 17. To such an 
act, the general principle is, 1 think, this: whenever a minor can lawfully do an act 
on his own behalf, so as to bind himself, he can instead appoint an agent to do it for 
him. Thus, if a minor can lawfully bind himself by a particular contract because 
it is for his benefit, he can lawfully appoint an agent to enter into it'for him. That 
is what happened in Doyle v White City Stadium Ltd (4). Jack Doyle, a professional 
boxer, under 21, made an agreement through his manager. It was for his benefit 
and was held binding on him. 

Applying this general principle, I first ask myself whether this act (the payment of 
money) could lawfully have been done by a minor himself on his own behalf. The 
answer is ‘Yes’. A young man under 18, who is the father of a child, can lawfully 
bind himself to pay money for its maintenance. As Lorp MAnsFIELD CJ said in Zouch 
d Abbot & Hallet v Parsons (5): ‘If an infant does a right act which he ought to do, which 
he was compellable to do, it shall bind him.’ So the defendant could lawfully pay 
maintenance for this child. It was a right act which he ought to do and which he 
was compellable todo. Seeing that he could lawfully do it himself, he could lawfully 
authorise an agent to do it for him. He could tel! his bank or his solicitor to pay the 
money. He could ask his parents to do so. He could put it into the Post Office. 
In all these cases he is paying it by means of an agent. It certainly binds him so long 
as it is done with his authority. 


(1) [1954] 3 All ER 649; [1955] AC 431. 
(2) 58 JP 4; [1891-94] All ER Rep 1259; [1893] AC 360. 
(3) [1965] 3 All ER 764; [1966] Ch 71. 
(4) [1934] All ER Rep 252; [1935] 1 KB 110. 
(5) (1765), [1558-1774] All ER Rep 161; 3 Bunn 1794. 
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The second question in the Case Stated is whether an infant can appoint ‘an agent 
to act or make admissions contrary to the infant’s interest’. I have answered this 
question in the course of the previous answer. If the act or admission is one which 
the infant himself could lawfully do or make on his own béhalf, he can appoint an 
agent to do it for him, even though it is against his interest. Thus, the defendant 
could appoint a bank to make payment for him; or appoint his own parents. But 
there is no evidence that the defendant ever authorised his parents to pay money 
for him or to make any admissions on his behalf except insofar as such evidence is 
contained in the letters which they wrote. So it comes to this: are the letters 
admissible to prove what is contained in them? This brings me to the third question. 

The third question in the Case Stated is whether the letters from the defendant’s 
parents ‘were admissible in evidence’. His mother said in her letter to the mother: 
‘I’m enclosing {£5 for you from [the defendant]’. That may be interpreted as mean- 
ing: ‘(The defendant] has handed me [5 to send to you.’ If that statement had 
been made by the defendant’s mother on oath, it would have been evidence of a 
payment by defendant for the maintenance of the child. Not being made on oath, 
but in a letter—and the mother not being called—it is hearsay; and, according to 
the common law, it is not admissible. The point is covered by Wagstaff v Wilson (1). 
Mr Wagstaff’s attorney wrote two letters to Mr Wilson alleging that he had taken 
his horse wrongfully. Mr Wilson did not reply himself but a reply was received 
from his attorneys, who wrote: 


‘...Mr. Wilson has brought us your letter... respecting a horse belonging 
to Mr. William Storey, his tenant... We are fully prepared to prove that 


the horse was legally distrained . . . by Mr. Wilson’s authority . . .” 


The judges of the King’s Bench (Parke, TAUNTON AND Patreson JJ) held that the letter 
was not admissible to show that the horse was taken by Mr Wilson’s authority. 
Such being the common law about hearsay, we are not at liberty to depart from it. 
That follows from the decision of the House of Lords in Myers v Director of Public 
Prosecutions (2). The answer to the third question is, therefore, that the letters were 
not admissible in evidence. 

I would point out that the Civil Evidence Act 1968, has altered the position for 
the future. These letters would be admissible as first hand hearsay if that Act had 
been applied to civil proceedings before justices. But it has not yet been so applied. 

I would like to say, however, that I am not at all reluctant to apply in this case the 
rule against hearsay. The mother was so much older than the defendant that, 
if she seeks to make him pay money for the child, she should prove her case properly 
I do not think that the defendant should be bound by his mother’s payment of [£5 
unless it was really sent by his mother on his behalf and with his authority. The 
best way to prove it would be to call the defendant’s mother to say so. Those 
representing the mother did not call the defendant’s mother. It was too risky. 
His mother would say no doubt that she paid the money. That is the end of it. 
The mother has failed to prove that the defendant made payment within the 12 
months for the maintenance of the child. She is, therefore, barred by the time limit. 
The appeal should be dismissed. 


FENTON ATKINSON LJ: Nobody, least of all the defendant himself, has any 
doubt that he is the father of the child, but, however unmeritorious his attitude 
in resisting the mother’s claim, the law is that he can only be made to pay anything 


(1) (1832), 4 B & Ad 339. 
(2) 128 JP 481; [1964] 2 All ER 881; [1965] AC 1oo1. 
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for the child’s maintenance if the mother can prove that he paid money for the 
child’s maintenance within 12 months of the birth. 

The justices found in the mother’s favour. The defendant appealed to quarter 
sessions. On the rehearing, the mother gave evidence and, as evidence of payments 
made by the defendant for the maintenance of the child, produced two letters, one 
from each of the defendant’s parents. The first was from his father dated November 
1965, and enclosed {1 for the mother to get a Post Office savings book. The letter 
stated that the writer and the defendant would pay in weekly for her. The second 
was from his mother written just within the 12-month limitation period and enclosed 
£5, expressed to be ‘from [the defendant]’. No evidence was called by the defendant. 
A successful submission was made that, as the defendant was an infant aged 17, he 
had no capacity to appoint an agent and that, even if he had the capacity to appoint 
an agent, such capacity did not extend to appointing an agent to make admissions 
contrary to his interests, and that, therefore, the letters were inadmissible. On 
appeal by case stated to the Divisional Court, the appeal was dismissed on the short 
ground that, in any event, there was no evidence that thé*father or mother acted 
with the defendant’s authority. Accordingly, the court felt that it was unnecessary 
to deal with the questions posed by the case stated. 

For my part, I cannot doubt that there must be circumstances in which an infant 
can appoint an agent with authority to bind him. Counsel for the defendant is 
driven to contending that, if a banker or solicitor sent a payment to the mother for 
the maintenance of the child with the full authority of the infant father, that could 
not be treated as a payment of money by him so as to satisfy s 2 (1) (b) of the Affiliation 
Proceedings Act 1957. I cannot think that that is the law. I have no doubt that, 
if the defendant in fact authorised his father or mother to make a payment to the 
mother for the maintenance of the child, that would be a payment of maintenance 
by him within s 2 (1) (b) of the Act. This is just the sort of case in which an infant 
can authorise an agent to do a specific lawful act on his behalf. 

But the existence of the agency must be proved before the agent’s admission can 
be received against the principal. Evidence of the alleged agent’s own statement of 
the fact, whether oral or in writing, would be inadmissible hearsay. Leaving out 
of account the words used in the two letters which could be read as saying that money 
was being paid on behalf of the defendant and with his authority, I can see no evidence 
set out in the case stated of any authority in the parents to act as the defendant’s 
agent. On the material before the Divisional Court, I agree with them that not only 
was there no direct evidence of any authority vested in the parents to make any 
admission on behalf of the defendant but also that there were no facts proved from 
which an agency to make such an admission could possibly be inferred. 

Counsel for the mother contends that quarter sessions, having proceeded on a 
wrong view of the law, namely, that no agency was possible in law, have not considered 
and certainly have not fully set out in the Case Stated the evidence of the mother 
covering the period between the birth and the date of the defendant’s mother’s 
letter, which evidence he submits, if properly considered, could raise a prima facie 
case of an agency vested in the parents. He invites us to remit the case to quarter 
sessions for rehearing. But on the facts set out in the Case Stated there is no evidence 
whatever of any authority in the parents, nor is any such evidence to be found in the 
very full note of the mother’s evidence in the magistrates’ court. I see no reason to 
suppose that any such evidence would be forthcoming if we were to send the case 
back for rehearing, and I would dismiss this appeal. 


MEGAW LJ: The only real issue is whether, on the facts found in the Special 
Case stated by quarter sessions, that court ought to have taken into consideration the 
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letters of the defendant’s father and mother as being evidence of the truth of the 
matters stated in them. If the answer is ‘Yes’, then the case must be remitted to 
quarter sessions; if the answer is ‘No’, the appeal fails. 

The appellant gave evidence that within one year from the birth of the child she 
received letters from the defendant’s father and mother which contained sums of 
money. That evidence did not avail her so as to establish her right to pursue her 
claim against the defendant, unless she could show, so as to satisfy s 2 (1) (b) of the 
Affiliation Proceedings Act 1957, that at least one of the sums of money received by 
her was money paid by the defendant for the maintenance of the illegitimate child. 
The onus was on the mother to make out a prima facie case that a payment, coming 
from the parent, was a payment which was, made with, at least, the knowledge and 
consent of the infant defendant who is the putative father. For that purpose, for 
obvious reasons, she desired to rely on the contents of the letters, rather than to 
call the parents as witnesses in the hope that they might give oral evidence to the 
same effect. As it was not in dispute that the letters were letters written by the 
defendant’s father and mother respectively, there was no problem of formal proof. 
The mother could rely on the fact that the letters had been written by these persons 
and on the fact that they had contained sums of money. But that was of no use to her 
unless she could also put the letters in evidence as being proof—prima facie proof— 
as against the defendant of the truth of the statements in the letters. Part I of the Civil 
Evidence Act 1968 had admittedly no application in this case. Here the contents of 
the letters could be used by the mother as evidence against the defendant of the truth 
of the facts stated therein if, but only if, the statements by the parents in the letters 
could be treated as admissions made by the defendant’s parents as being persons who 
were, expressly or by implication of the law, authorised to make admissions on the 
defendant's behalf. 

Is there any implication of law—any presumption—that a parent, merely because 
he or she is a parent, is a person by whose statements the infant child of such parent 
is bound? I know of no such principle of law, even where—as I think is not the case 
here—the admission can be said to have been for the benefit of the infant. In Professor 
Cross’s book on Evidence, under the heading ‘Vicarious Admissions’, I find no 
suggestion, either directly or by analogy, that there is any such principle in English 
law. Indeed, I think that it is contrary to the whole tenor of English law, and it would 
be productive of many surprising and undesirable consequences if it were to be so. 

The relevant question, therefore, is whether there was any evidence, apart from the 
mere fact of kinship, on which it could have been held that the defendant’s parents, 
in writing the respective letters, were agents for the defendant, acting within their 
authority as such, for the purposes of making admissions on his behalf. If the contents 
of the letters themselves cannot be looked at for the purpose of establishing such 
agency, in my judgment this appeal must fail. There was in the facts found in the case 
stated no such evidence as laid any foundation for the proposition that there was such 
agency or authority. There is no reason to suppose that before quarter sessions the 
mother was precluded from adducing any evidence which she wished to adduce to lay 
that foundation. Even if one were to look at the notes of evidence in the magistrates’ 
court—although I think that the parties are bound by the facts as they appear in the 
case stated—I am unable to see that there is any such foundation. 

Hence the mother can succeed only if, as is indeed contended on her behalf, the 
statements made by the parents in their letters can themselves be looked at in order 
to establish that the writers of the letters were authorised by the defendant to make 
admissions on his behalf. This contention involves the proposition that the court 
may treat the letters as evidence of the truth of the matters stated therein for the very 
purpose of laying the foundation which has to be laid before the letters may be treated 
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as evidence of the truth of the matters stated therein. In other words, an assumption 
would have to be made as an essential step in proving the very facts which are essential 
to enable that assumption to be made. Tome it seems clear that neither logic nor law 
permits a litigant to hoist himself up by his own boot-straps in this manner. 

I have referred earlier to the admitted fact that Part 1 of the Civil Evidence Act 
1968 does not apply to this case. It does not apply because, although by its terms it 
relates to all proceedings in any court, the necessary order to bring the relevant pro- 
visions of the Act into effect in relation to proceedings in magistrates’ courts has not 
yet been made. If such an order had been made, and if the rules to be made in relation 
to magistrates’ courts were to contain similar provisions to those which have been 
made in respect of proceedings in the Supreme Court (see RSC Ord 38, r 29), the court 
would have had a discretion to admit the letters as evidence of the truth of their con- 
tents, if in all the circumstances it thought that it was just so to do. In the present 
case it may very well be that the court would have thought that it was just so to do. 
For myself, I wish that the court had that discretion. But the fact that the court would 
have had a discretion to admit this evidence if the Act had been applicable is not 
a valid ground for admitting the evidence in proceedings in a court where the 
pre-existing law admittedly still remains unaffected by the recent Act. I would dis- 
miss the appeal. 

Appeal dismissed. 

Solicitors: Meaby & Co; Cartwright, Cunningham. 

P.P. 


HOUSE OF LORDS 


(Lorp Rem, Lorp Morris of Bortu-y-Gest, Lorp Hopson, Lorp Gugst AND LORD 
DIPLock) 


13th, 14th, 15th, 16th July, 5th, 6th October, 11th November 1970 
MARGATE CORPORATION vy DEVOTWILL INVESTMENTS LTD 


Town and Country Planning—Permission—Refusal—Authority required to purchase land 
—Compensation—Assessment. 

The respondents, owners of a piece of land, were refused by the appellants, the local 
planning authority, outline planning permission to develop the land for residential use, 
the ground of refusal being that part of the land would be required for the construction 
on it of a by-pass to an existing busy road. The respondents served a notice under s 129 
of the Town and Country Planning Act, 1962, requiring the appellants to purchase their 
interest in the land. The appellants agreed to purchase the land, and the respondents 
became entitled to compensation on the basis that the land was being compulsorily 
acquired. The Lands Tribunal assessed the amount of compensation at {'13,500, and the 
appellants appealed. 

Heip: while an assumption had to be made that the respondents’ land was not going 
to be acquired so that a by-pass should be constructed on it, it was not to be assumed that 
there would be a by-pass in some other place leaving the respondents’ land free for 
residential development; all the facts and circumstances would have to be considered 
on the evidence, and the amount of compensation to be awarded would depend on the 
value of the permission that might reasonably have been expected. 


Appgat by Margate Corporation from an order of the Court of Appeal (Russet 
and Winn LJJ, Lorp Denninc MR dissenting), reported 133 JP 300, dismissing an 
appeal by the corporation from a decision of the Lands Tribunal. 


D G Widdicombe QC and R W Bell for the appellants. 
Anthony Cripps QC and B A Marder for the respondents. 
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Their Lordships took time for consideration. 


11th November. The following opinions were delivered. 


LORD REID: For the reasons given by my noble and learned friend Lorp 


Morris OF BortH-y-Gest I would make the order which he proposes. 


LORD MORRIS OF BORTH-Y-GEST: On 2nd September 1965 the 
respondents, as owners of a piece of land in Birchington in the borough of Margate, 
applied to the appellants (as the local planning authority) for outline planning per- 
mission to develop the land for residential use. The land has an area of approximately 
1-35 acres; in part it fronts on a road called Canterbury Road and in part it extends 
to the rear of numbers 245 to 249 Canterbury Road. The land has no buildings on it. 
It formed part of an area allocated for residential use in the Thanet town map which 
was part of the current development plan for the county of Kent and which was 
approved by the Minister of Housing and Local Government in 1958. On 1st October 
1965 the appellants refused permission. The refusal was stated to be on the ground 
that part of the land would be required for road improvement works to Canterbury 
Road (designed to by-pass Birchington Square) and that residential development of 
the land would be premature until it was possible ‘to finalise details of the improve- 
ment scheme’. No such road improvement works to Canterbury Road were shown 
on the development plan. 

It is provided by s 129 of the Town and Country Planning Act 1962 that where on 
an application for planning permission to develop any land permission is refused (or 
is granted subject to conditions) and if an owner of the land claims (inter alia) that 
the land has become incapable of reasonable beneficial use in its exisiting state and 
cannot be rendered capable of reasonably beneficial use by the carrying out of any 
other development for which planning permission has been granted (or for which 
the local planning authority or the Minister has undertaken to grant planning per- 
mission) he may serve a notice (called a purchase notice) requiring the appropriate 
council (of the county borough or county district in which the land is situate) to 
purchase his interest in the land. On 26th November 1965 the respondents served 
such a notice. On 24th February 1966 the appellants served a notice (see s 130 (1)) 
stating that they were agreeable to purchase the land and stating that the district 
valuer had been asked to negotiate the terms of the acquisition. The result of this 
was (see s 130 (2) of the Town and Country Planning Act 1962) that the appellants 
were deemed to be authorised to acquire the respondents’ interest compulsorily 
(in accordance with the provisions of Part V of the Act) and to have served a notice 
to treat in respect thereof on the date of service of their notice. The respondents 
became entitled to receive compensation on the basis that there was compulsory 
acquisition of their land. The amount of the compensation was for the Lands 
Tribunal to determine. The respondents claimed the sum of [16,000. The decision 
of the Lands Tribunal (given on 2nd October 1967) was that the amount of 
compensation payable was [13,500. 

The appellants, contending that the decision was erroneous in point of law, applied 
to the Lands Tribunal to state and sign a Case for the decision of the Court of Appeal. 
They moved the Court of Appeal for an order that the Case be remitted to the Lands 
Tribunal so that they would assess the compensation according to the principles 
to be laid down by the court. The Court of Appeal by a majority (RussELL and WINN 
L]J; Lorp Denninc MR dissenting) affirmed the decision of the Lands Tribunal 
and dismissed the appeal. Leave to appeal to your Lordships’ House was given on 
the undertaking of the appellants not to seek to disturb the orders for costs made 
by the Court of Appeal and by the Lands Tribunal. 
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The sole question which arises is whether the decision of the Lands Tribunal was 
based on any error of law; if it was, then (unless the parties reach an agreement) 
the matter must be remitted so that a new decision based on a correct approach 
may be made. 

Questions of disputed compensation are determined by the Lands Tribunal in 
accordance with the provisions of the Land Compensation Act 1961. Among the 
rules laid down by s 5 are the rules, (i) that no allowance is to be made on account 
of an acquisition being compulsory, and (ii) that the value of the land is to be taken 
to be the amount which the land if sold in the open market by a willing seller might 
be expected to realise. It was common ground that the present case is not covered 
by s 6 of the Act. For the purpose of assessing compensation in respect of any com- 
pulsory acquisition certain assumptions (see s 14) are to be made. These are such 
of the assumptions under ss 15 and 16 as are applicable. It is common ground that 
certain assumptions which are set out in s 16 are applicable in this case. By s 16 
it is provided as follows: 


‘(2) If the relevant land or any part thereof (not being land subject to compre- 
hensive development) consists or forms part of an area shown in the current 
development plan as an area allocated primarily for a use specified in the plan 
in relation to that area, it shall be assumed that planning permission would be 
granted, in respect of the relevant land or that part thereof, as the case may be, 
for any development which—(a) is development for the purposes of that use of 
the relevant land or that part thereof, and (b) is development for which planning 
permission might reasonably have been expected to be granted in respect of 
the relevant land or that part thereof, as the case may be... 

‘(6) Where in accordance with any of the preceding subsections it is to be 
assumed that planning permission would be granted as therein mentioned— 
(a) the assumption shall be that planning permission would be so granted subject 
to such conditions (if any) as, in the circumstances mentioned in the subsection 
in question, might reasonably be expected to be imposed by the authority 
granting the permission, and (b) if, in accordance with any map or statement 
comprised in the current development plan, it is indicated that any such planning 
permission would be granted only at a future time, then (without prejudice 
to the preceding paragraph) the assumption shall be that the planning permission 
in question would be granted at the time when, in accordance with the indica- 
tions in the plan, that permission might reasonably be expected to be granted. 

‘(7) Any reference in this section to development for which planning permission 
might reasonably have been expected to be granted is a reference to develop- 
ment for which planning permission might reasonably have been expected 
to be granted if no part of the relevant land were proposed to be acquired by 
any authority possessing compulsory purchase powers.’ 


The decision of the Lands Tribunal contains a careful summary of the evidence 
which was given concerning housing and road conditions in Birchington. I need 
only refer to some of the matters to which the evidence was related. There was 
evidence that there was pressure for residential land and that the allocation for the 
six to 20 years period was nearly exhausted. There was evidence that in 1961 outline 
planning permission had been granted for the development of an estate called Yew 
Tree estate (which has an area much larger than that of the land now in question) 
and that detailed approval for its development had been given in 1962 or 1963. That 
development involved permitting access on to Canterbury Road at a point a few 
hundreds of yards from the location of the respondents’ land and nearer to the main 
shopping area which lies northward of Birchington Square. Through that square 
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there runs a trunk road. Canterbury Road is that part of the trunk road which 
runs through Birchington. It carries a heavy load of traffic. Some of it is purely 
local; some of it comes from London or elsewhere and passes through to Margate. 
On certain parts of the road the sight lines are admittedly bad. There has, however, 
for some years been a project to construct a by-pass. This was in mind when, and 
was the reason why, the respondents were refused planning permission in 1965. 
It was in mind at the time when approval was given for the development of the Yew 
Tree estate. The projected by-pass will take the through traffic out of the centre 
of Birchington; it will do so by a loop to the south east. It will diverge from Canter- 
bury Road at the very place where the lower part of the respondents’ land fronts 
on to Canterbury Road. It will traverse and absorb the greater part of the area 
of the respondents’ land. Although it is not yet known whether sanction for the 
project will or will not be forthcoming this has no materiality in regard to the issues 
which the Lands Tribunal had to decide. This is because the provision in s 16 (7) of 
the Act of 1961 has the result that the Lands Tribunal must decide what planning 
permission might reasonably have been expected to be granted if no part of the 
respondents’ land were proposed to be acquired by any authority possessing com- 
pulsory purchase powers. The project or hope or expectation of having the by-pass 
that is in fact in contemplation must therefore be eliminated from consideration. 
It follows that having regard to the facts and circumstances of the present case there 
isno need for the application of the principle which in the Privy Council in Pointe 
Gourde Quarrying and Transport Co Ltd v Sub-Intendent of Crown Lands (1) was expressed 
in the words: 


‘Compensation for the compulsory acquisition of land cannot include an 
increase in value which is entirely due to the scheme underlying the acquisition.’ 


There could be no increase in value of the land now in question due to the construction 
of a by-pass on it if no by-pass on it is to be constructed. Even if the current project 
or plan for the by-pass could be described as a scheme its existence must for present 
purposes be ignored. So also if the decision of the appellants in 1966 to accept the 
respondents’ purchase notice is regarded as having been made because they had a 
scheme or plan to acquire the respondent’s land so as to construct a by-pass on it— 
that circumstance must be ignored. The Lands Tribunal had to proceed on the 
footing that the respondents’ land had been available for residential use. Beyond 
this they had to assume (by reason of what was shown on the current development 
plan) that planning permission would have been granted for development for resi- 
dential use. They had to decide what planning permission for such development 
might reasonably have been expected to be granted. In assuming that planning 
permission for residential use would have been granted they had to assume that such 
permission might have been granted subject to conditions and, if that were so, that 
the conditions would have been such as it might reasonably have been expected would 
have been imposed. 

The task of the Lands Tribunal was therefore to give consideration to all the 
relevant facts and circumstances concerning the locality and on the footing that the 
respondents’ land would have been available for and would have been the subject 
of planning permission for residential use (and would not be taken for a by-pass) 
to decide what planning permission (and subject to what, if any, conditions) the 
respondents might reasonably have expected to receive. Having reached decision 
on that matter the task of the Lands Tribunal was to assess the fair and reasonable 
compensation that the respondents should receive for the compulsory acquisition 
of their land when endowed with such planning permission. 


(1) [1947] AC 565. 
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I need not set out the details of the plans or arrangements which were suggested 
by the parties. The respondents contended that planning permission could reason- 
ably have been expected (at the date of the notice to treat) for the immediate resi- 
dential development of their land on the basis of a lay-out which they put forward. 
That suggested lay-out (as set out on a drawing that they put in evidence) was for 
the erection of 20 houses with an approach road to them leading out from Canter- 
bury Road. The appellants’ view had originally been that no planning permission 
or at any rate no permission involving access on to Canterbury Road could reasonably 
have been expected but accepting that some immediate development (by which I 
think was meant some permission that was not deferred permission) might have 
been allowed by the Minister on appeal their contention (before the Lands Tribunal) 
was that the only immediate planning permission that could reasonably have been 
expected was for the erection of nine houses which would have a temporary access 
on to Canterbury Road but that further development might have been allowed 
at a later date when adjoining land lying behind the respondents’ land came to be 
developed and when suitable access became available as a result of such development. 
The total number of houses on this basis (as set out on a drawing that they put in 
evidence) would approximate to 20. 

There was evidence as to valuation. If planning permission could reasonably have 
been expected as the respondents contended then on the basis of their evidence as 
to valuation their valuation was {[16,000. If planning permission could only reason- 
ably have been expected as the appellants contended therron the basis of their differ- 
ing evidence as to valuation their valuation was {[8,200. The tribunal made no 
finding as to valuation on the basis of planning permission as contended for by the 
appellants but as regards figures of valuation expressed a preference for those of the 
respondents over those of the appellants. 

The decisions to be made by the Lands Tribunal were decisions in the field of fact. 
Some of the witnesses appear to have felt that they were asked to apply their minds 
to situations having an unreality only to be expected in fairyland. Ido not think that 
their approach should have been so hesitant. Their evidence had to be directed to 
the realities of the conditions that existed and to the actual facts of the period so that 
the Lands Tribunal should be assisted to reach decision on the basis of the assumptions 
that had to be made. Even if the appellants had concluded that the problem of 
road congestion was to be solved by their projected by-pass they were not precluded 
from expressing an informed view on the question whether, if that by-pass could not 
be constructed, there were or were not any other ways of dealing with the problem 
of road congestion and if so what they were. 

The question that arises is whether the decision of the Lands Tribunal was erroneous 
in point of law. It would be so if based and founded on an erroneous legal proposition. 
The actual decision was that: 

‘at the date of the deemed notice to treat planning permission might 
reasonably have been expected for immediate development of the whole of the 
subject land.’ 


But it is essential to see what were the steps which led to this decision or the proposi- 
tions on which it was founded. 

In the decision of the Lands Tribunal reference was made to a dictum of Lorp 
ASQUITH OF BisHOPSTONE in East End Dwellings Co Ltd v Finsbury Borough Council (1). In 
the course of his speech in that case Lorp AsquirH made the general observation: 


‘If one is bidden to treat an imaginary state of affairs as real, one must surely, 
unless prohibited from doing so, also imagine as real the consequences and 


(1) 115 JP 477; [1951] 2 All ER 587; [1952] AC 109. 
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incidents which, if the putative state of affairs had in fact existed, must inevitably 
have flowed from or accompanied it.’ 


My Lords, even apart from the respect which knowledge of the authorship of the 
words would command I cannot imagine that anyone would question their sound- 
ness. After a quotation of the words the decision of the Lands Tribunal contained 
the following passage: 


‘Lorp AsquitH was there dealing with quite different legislation, but the 
dictum I have quoted seems to me to be apposite in the present case. Iam bidden 
to assume that the subject land is not proposed to be acquired by an authority 
having compulsory powers. The inevitable corollaries of this seem to me to be 
as follows: 1. There can be no by-pass on the subject land; 2. There can there- 
fore be no by-pass on the line at present proposed; 3. But since there is urgent 
need to take the traffic out of Birchington Square, it must be assumed that a 
by-pass is proposed on some other line; 4. This other line can only be a line 
which leaves the subject land inside the by-passed area, for I am satisfied that 
the position of the subject land in relation to Birchington Square and existing 
development south of the square makes any other conclusion impossible.’ 


The decision proceeded on the basis that those were ‘inevitable corollaries’ of the 
assumption that the subject land was not proposed to be acquired by an authority 
having compulsory powers. In a later passage it was recorded that Mr Sewell, the 
borough engineer and surveyor and town planning officer 


‘himself was prepared to consider whether widening of Canterbury Road 


on the side opposite to the subject land would be possible. He was prepared 
to assume such widening as part of his fairyland. Once such an assumption is 
entertained I cannot see why the more sensible assumption of a by-pass in a 
different position should not be made.’ 


In my view these passages reveal an error of approach. An assumption had to 
be made that the respondents’ land was not going to be acquired so that a 
by-pass should there be constructed—but it was in no way an inevitable corollary 
that there would be a by-pass on some other line and in some different position. 
If there was not to be a by-pass on the respondents’ land it by no means followed 
that there would inevitably be a by-pass somewhere else. There might be or there 
might not be. It might have been possible to have another route for a by-pass; 
it might have been quite impossible. It would be a question depending on topo- 
graphical and various and many other factors whether there could be a by-pass 
somewhere else. It would be for consideration whether any alternative by-pass 
was or was not possible or probable and further whether its construction was or was 
not likely. These matters could not rest on any assumptions but rather on an 
examination of all the evidence. Nor could the enquiry (as to what planning permis- 
sion might reasonably have been expected) depend only on the view taken as to one 
or other or some only of the relevant factors. Although I consider that it was 
erroneous to assume positively that a by-pass on an alternative site would have been 
constructed I think that it would be wrong to proceed on the basis that if the appel- 
lants were denied the opportunity of dealing with their road problem in the way 
that they had planned and thought best they would abandon all hope of solving 
their problem and give it no further consideration. I cannot accept the submission 
that as a matter of law the Lands Tribunal had to proceed on the basis that any 
relief of traffic congestion in Canterbury Road in the foreseeable future was to be 
ruled out. It would, however, be very relevant to enquire whether the initiation 
and carrying out of any alternative plan would or would not have been likely. 
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The requirement that the possibility of a by-pass on the site of the respondents’ 
land was to be eliminated had the consequence that the enquiry had to be on the 
basis that one expected way of dealing with road congestion problems must be ruled 
out. There would have to be new examination of the problem. Were there then 
some other ways? If so what were they—and how effective would they be? Would 
it have been practicable to effect some road-widening? Could some traffic regula- 
tory adjustments have been made? Within what period of time might some im- 
provement of road conditions have been made? Even if the problem of relieving 
traffic congestion proved to be baffling—what planning permission for house building 
might reasonably have been expected? Was there a housing shortage which pre- 
sented an urgent and serious problem? If the need for homes was pressing, might 
permission for house building on the basis desired by the respondents have been 
given even at the cost of adding or adding temporarily to traffic congestion and 
traffic hazards? How considerable would the added traffic volume be? Was it 
reasonably to have been expected (on the basis that the respondents’ land was not to 
be taken for a by-pass) that the Minister would have granted unqualified permission 
for the development as planned and at the time as planned by the respondents 
or was it reasonably to have been expected that there would be some, and if so what, 
different permission for development—the difference being in relation to the location 
of the houses and the time of their erection? All the many relevant facts and circum- 
stances would have to be considered before answer could be given. The amount of 
compensation to be awarded would depend on the value of the permission that 
might reasonably have been expected. 

The matter must in my view be remitted to the Lands Tribunal for new considera- 
tion on the lines that I have indicated. It will still be open to the respondents to 
contend that in the light of all the actual facts of the situation (but on the basis that 
there was to be no by-pass on the line as projected by the appellants) it was reasonably 
to be expected that planning permission to build houses in accordance with their 
plan would have been forthcoming. It will still be open to the appellants to contend 
that no planning permission to do more than was covered by their suggestions 
would reasonably have been expected or would have been forthcoming. 

For these reasons I would allow the appeal and without making an order as to 
costs in this House remit the case for consideration by the Lands Tribunal. 


LORD HODSON: I agree with the opinion expressed by my noble and 
learned friend Lorp Morris oF Bortn-y-Gest. I would allow the appeal and 
without making an order as to costs in this House remit the case for consideration 
by the Lands Tribunal. 


LORD GUEST: I had prepared an opinion in this case, but having read 
that of my noble and learned friend Lorp Morris or Bortu-y-Gest I realise that 
my opinion adds nothing to his. Accordingly, for the reasons given by him, I would 
allow the appeal and send the case back to the Lands Tribunal. 


LORD DIPLOCK: I agree with the opinion expressed by my noble and 
learned friend Lorp Morris or Bortu-y-Gest and with the order that he proposes. 
Appeal allowed. 


Solicitors: Sharpe, Pritchard & Co; Barlow, Lyde & Gilbert, for Girling, Wilson & 
Harvie, Margate. 
G.F.L.B. 
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DURHAM ASSIZES 
(CANTLEY, J) 
roth, 11th June 1969 
R v McKENZIE 


Criminal Law—Forgery—Acknowledging a recognisance in the name of another—Recogni- 
sance not demanded by person lawfully authorised—Forgery Act, 1861, s 34. 

Road Traffic—Driving with blood alcohol above prescribed limit—Arrest without warrant— 
Powers of police to detain thereafter—Road Safety Act, 1967, ss 1, 2 (2), 2 (4), 3 (1), 4. 

M, while driving a motor van, was involved in a collision. A police officer in uniform 
required him to provide a specimen of breath for a breath test, which proved positive. 
M was thereupon arrested and taken to a police station where a second test also proved 
positive. He then gave a specimen of his blood for analysis. The officer in charge of the 
police station released him on his recognisance of {25 to appear at the police station at a 
later date. M signed the recognisance in the false name ‘David Grey’. On his trial on 
indictment for acknowledging a recognisance in the name of another, contrary to the 
Forgery Act, 1861, s 34, 

Hetp: as he had been arrested under the provisions of the Road Safety Act, 1967, the 
powers of the police to detain him were restricted to those prescribed by s 4 of that Act 
and they had no right to require him to enter into a recognisance as a condition of his 
release; accordingly, the purported recognisance was not a recognisance within the Act 
of 1861, and M had not committed an offence under that section. 

Semble: A person arrested under the provisions of the Road Safety Act, 1967, is not ‘a 
person taken into custody for an offence’ within the contemplation of Magistrates’ Courts 


Act, 1952, s 38. 


TRIAL ON INDICTMENT. 

The defendant, Emmanuel McKenzie, was charged on indictment that he on 20th 
April 1969 acknowledged a recognisance in the name of another person, David Grey, 
without lawful authority or excuse, contrary to the Forgery Act 1861, s 34. Ax the 
close of the case for the prosecution counsel for the defendant submitted that on the 
evidence adduced by the prosecution this offence had not been committed. 


J R Johnson for the prosecution. 
James Harper for the defendant. 


CANTLEY J: The question I have to decide arises under s 34 of the Forgery 
Act 1861—acknowledging a recognisance in the name of another person without 
lawful authority or excuse. The evidence is that the defendant acknowledged a 
recognisance which was, or purported to be, entered into under the Magistrates’ 
Courts Act 1952, s 38 (2), in the name of another person, David Grey. No lawful 
authority or excuse for doing so has been suggested. It is contended on behalf of the 
defendant that in the Forgery Act 1861, s 34, the words ‘any recognisance’, must 
refer to some valid recognisance into which he might lawfully be required to enter. 
I have not been referred to any authority for this proposition, but the prosecution has 
not, as I understand it, sought to argue the contrary and I am of opinion that it is 
correct. Mr Johnson for the prosecution contends that this recognisance was a valid 
one, into which the defendant was lawfully required to enter as a condition of being 
released from custody. 

The facts established by the evidence at the close of the prosecution case are these: 
On 20th April 1969 the defendant was driving a motor van which was involved in a 
collision. He was required to undergo a breath test, which test was positive. He was 
thereupon lawfully arrested and taken to the South Shields Police Station, where he 
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was given an opportunity to provide a further sample of breath, and he did so. This 
also was positive. He was then required, under the Road Safety Act 1967, s 3, to 
provide a specimen of blood for a laboratory test, and this he did. No complaint was 
made that at any stage the defendant failed to do anything that was required of him 
in accordance with the Act of 1967. I do not think it affects the present problem, but it 
might be worth mentioning that it is tacitly conceded that this laboratory test, when 
subsequently made, showed that the proportion of alcohol in his blood was less than 
the prescribed limit, so that no offence under s 1 of the Road Safety Act 1967 was in 
fact committed by him. After the defendant had provided the specimen, he was 
released on his recognisance of [25 to appear at the South Shields Police Station at 
II a.m. on 4th May unless previously notified in writing that his attendance was not 
required. He signed that recognisance ‘David Grey’. 

Police-Sergeant Robinson, the officer in charge of the police station, has said in 
evidence that the defendant would not have been released if he had not signed that 
recognisance. P.s. Robinson was complying, I am told, with a Home Office instruction 
and was acting as he did in purported exercise of his powers under s 38 (2) of the 
Magistrates’ Courts Act 1952, which provides: 


‘Where, on a person’s being taken into custody for an offence without a 
warrant, it appears to [the police officer in charge of the police station to which 
the person is brought] that the inquiry into the case cannot be completed forth- 
with, he may release that person on his entering into a recognisance, with or 
without sureties, for a reasonable amount, conditioned for his appearance at 
such a police station and at such a time as is named in the recognisance unless he 


previously receives a notice in writing from the officer in charge of that police 
station that his attendance is not required; and any such recognisance may be 
enforced as if it were conditioned for the appearance of that person before a 
magistrates’ court for the petty sessions area in which the police station named 
in the recognisance is situated.’ 


That section deals exactly with the situation where a person has been taken into 
custody for an offence without a warrant. There are two courses open to the officer 
at the police station under the section: (i) to release the person on his entering into a 
recognisance, (ii) to retain him in custody and bring him before a magistrate as soon 
as practicable. In addition, although not mentioned in the statute itself, it is well 
settled that, where it appears at the police station that in fact there is no ground to 
proceed further with the case, the person in custody should be released forthwith. 

Section 1 of the Road Safety Act 1967 provides: 


‘(1) If a person drives or attempts to drive a motor vehicle on a road... . 
having consumed alcohol in such a quantity that the proportion thereof in his 
blood, as ascertained from a laboratory test for which he subsequently provides a 
specimen under s 3 of this Act, exceeds the prescribed limit at the time he pro- 
vides the specimen [he commits an offence].’ 


Section 2 (2) of the Act provides: 


‘If an accident occurs owing to the presence of a motor vehicle on a road. . . 
a constable in uniform may require any person who he has reasonable cause to 
believe was driving or attempting to drive the vehicle at the time of the accident 
to provide a specimen of breath for a breath test’ 


except that a person in hospital as a patient is not to be subjected to that test unless a 
medical practitioner in charge of his case makes no objection after being notified. 
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Section 2 (4) of the Act provides: 


‘If it appears to a constable in consequence of a breath test carried out by him 
under subs .. . (2) of this section . . . that the device by means of which the 
test is carried out indicates that the proportion of alcohol in that person’s blood 
exceeds the prescribed limit, the constable may arrest that person without 
warrant except while that person is at a hospital as a patient.’ 


Section 3 (1) provides: 


‘A person who has been arrested under the last foregoing section . . . may, 
while at a police station, be required to provide a specimen for a laboratory test 

. if he has previously been given an opportunity to provide a specimen of 
breath for a breath test . . . and either—(a) it appears to a constable in conse- 
quence of the breath test that the device by means of which that test is carried 
out indicates that the proportion of alcohol exceeds the prescribed limit; or 
(b) when given the opportunity to provide that specimen [the person arrested] 


fails to do so.’ 
Section 4 of the Act provides: 


‘Any person required to provide a specimen for a laboratory test under s 3 (1) 
may thereafter be detained at the police station until he provides a specimen of 
breath for a breath test and it appears to a constable that the device by means 
of which the test is carried out indicates that the proportion of alcohol in that 
person’s blood does not exceed the prescribed limit.’ 


The provisions of that section are clearly directed to ensure that a person who appears 
on a breath test to be likely to be unfit to control a motor vehicle is not released from 
the police station until such time has elapsed as ensures that he is fit to go home in 
charge of such a vehicle. It will be noticed that it is only a person who has been 
arrested, or who is in hospital, who may be required to provide a specimen. 

Counsel for the defendant contends that so far as this statute is concerned—and no 
other statute is relied upon as relevant to the present case—while it authorises the 
arrest without a warrant in the specified circumstances, it does so only for the limited 
purpose of requiring the person arrested, while at the police station, to provide a 
specimen for a laboratory test; and, once he has done so, it does not authorise his 
further detention except as provided by s 4. He says that the defendant was not, 
therefore, a person ‘taken into custody for an offence’ within the contemplation of 
Magistrates’ Courts Act 1952, s 38. He was only a person who, not being in hospital, 
was taken into custody for the limited purpose of taking a step to ascertain whether 
he had committed an offence or not. That contention may be correct, but, whether 
or not it is correct, I cannot see what right there was to require the defendant to 
enter into any recognisance at the police station as a condition of his release. There 
was no question of his being detained for a while under s 4. That course was never 
considered and never arose. If there is any right other than that given by s 4 to detain 
a person after he has done all that is asked of him, I cannot see why s 4 was enacted 
at all. It seems to me that at that stage, unless detained under s 4, he was entitled to 
go and to refuse to enter into any recognisance, and that this recognisance, requiring 
him under penalty to return to the police station at 11 a.m. on 4th May was imposing 
upon him an obligation for which there was no statutory authority. 

Iam not, therefore, prepared to hold that this was a recognisance within s 34 of the 
Forgery Act 1861, and I shall withdraw this case from the jury. To give a false name 
and address is, of course, an offence under Road Traffic Act 1960, s 228, which also 
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makes it an offence for a person to refuse to give his name and address when it is 
required. The defendant was not charged with either of those offences before me. 


Direction accordingly. 
Solicitors: C J Millar, Durham; Patterson Glenton & Stracey, South Shields. 


JMC. 


COURT OF APPEAL (CRIMINAL DIVISION) 


\ 


(SALMON AND PHILLIMORE, LJJ, AND NIELD, J) 
12th June 1970 
R v HARLING 


Road Traffic—Driving with blood-alcohol proportion above prescribed limit—Specimen for 
laboratory test—Failure to supply—Reasonable excuse—Excuse relating to blood 
specimen only—Liability to supply specimen of urine—Direction to jury—Road Safety 
Act, 1967, S 3 (3) (6). 

By s 3 (6) of the Road Safety Act, 1967: “A person shall not be treated for the purposes 
of sub-s (3) of this section as failing to provide a specimen unless—(a) he is first requested 
to provide a specimen of blood, but refuses to do so; (b) he is then requested to provide 
two specimens of urine within one hour of the request, but fails to provide them within 
the hour or refuses at any time within the hour to provide them; and (c) he is again 
requested to provide a specimen of blood but refuses to do so. 

This subsection is not to be read as if in (a) the words ‘without reasonable excuse’ 
occurred before ‘refuses’. 

The fact that a defendant has a reasonable excuse for failure to supply a specimen of 
blood does not preclude the police from demanding a specimen of urine, and, if the 
defendant has no reasonable excuse for failure to provide a specimen of urine, he is 
liable to be convicted of an offence under s 3 (3) of failing to provide a specimen for a 
laboratory test. 

A jury must consider in the light of all that happened at the police station when the 
procedure laid down by s 3 (6) was followed whether it has been proved beyond reason- 
able doubt that there was no reasonable excuse for the failure of the defendant to 
provide any specimen either of blood or urine. 


Appear by Frank Harling against his conviction at Lancashire Quarter Sessions of 
failing to provide a specimen of blood or urine for a laboratory test contrary to s 3 (3) 
of the Road Safety Act 1967. 


T D T Hodson for the appellant 
R J Hardy for the Crown. 


SALMON [LJ delivered this judgment of the court: On 3rd October 1969, at 
Lancashire quarter sessions the appellant was found guilty of failing to provide a 
specimen of blood or urine for a laboratory test, contrary to s 3 (3) of the Road Safety 
Act 1967. He was sentenced to a fine of {30 and he was disqualified for 12 months 
and an order was made for his licence to be endorsed. He now appeals against 
conviction by leave of the single judge. 

The facts are very short. On 23rd May 1969, the appellant was driving his motor 
car near Blackburn in Lancashire when it behaved in a very curious way. It ran off 
the road, went across a verge, through a hedge and turned over, and three of its 
wheels came off. The appellant appeared to be very shaken, perhaps not unnatur- 
ally, and he went to a local farmhouse where a telephone call was put through to the 
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police. The police arrived and they suspected that the appellant had been drinking. 
He was, therefore, required to provide a specimen of breath for a breath test under 
s 2 (2) of the Act of 1967, and the test proved positive. He was arrested, and went to 
the police station. A constable in uniform then asked the appellant if he was prepared 
to give a specimen of his blood for a laboratory test. He said that he would be very 
happy to give a specimen of his blood, and a doctor was sent for. It is unnecessary 
to go into the details of what happened then, save to say that the doctor made three 
conspicuously unsuccessful attempts to take a specimen of blood. At the third attempt 
the appellant, who not unnaturally resented being used as a pin cushion and had by 
then lost all confidence in the doctor, said that enough was enough and that he was 
not prepared to allow that doctor to continue trying to take a blood specimen from 
him. The constable, while the doctor was still there, then asked the appellant if he 
would give a specimen of his urine and he refused. The reason which he gave for 
refising was that he had thought that, once he had given a specimen of urine, that 
specimen would be tested by the doctor in whom he had lost all confidence. The 
appellant having refused the specimen of urine, the constable again asked the appellant 
for a specimen of his blood. Again the appellant thought that the specimen was 
going to be taken by the doctor who had performed so unsatisfactorily a short while 
before, and he refused. 

Counsel for the appellant has very persuasively argued his client’s case. He takes 
a short point under the Act. If this is a good point, it would mean, I suppose, that a 
fairly high percentage of persons who had been properly arrested and asked for 
specimens for laboratory tests would obdurately refuse to give them and trium- 
phantly escape when they were subsequently prosecuted under the Act. The section 
which I must read is s 3, which provides: 


‘(1) A person who has been arrested under the last foregoing section . . . may, 
while at a police station, be required by a constable to provide a specimen for a 
laboratory test (which may be a specimen of blood or of urine), if he has previously 
been given an opportunity to provide a specimen of breath for a breath test at 
that station under subsection (7) of the last foregoing section . . .’ 

‘(3) A person who, without reasonable excuse, fails to provide a specimen for a 
laboratory test in pursuance of a requirement imposed under this section shall 
be guilty of an offence...’ 


So, under s 3 (1), an arrested man may be required to provide a specimen for a 
laboratory test. The specimen can be either of blood or of urine. Under s 3 (3), if 
without reasonable excuse he fails to provide a specimen for a laboratory test, then he 
is guilty of an offence, and that is the offence of which the appellant was convicted. 

He certainly did not provide a specimen for a laboratory test as is plain from the 
facts that have already been stated. Counsel for the appellant relies on s 3 (6), which 
provides: 


‘A person shall not be treated for the purposes of . . . subsection (3) of this section 
as failing to provide a specimen unless—{a) he is first requested to provide a 
specimen of blood, but refuses to do so; (b) he is then requested to provide two 
specimens of urine within one hour of the request, but fails to provide them 
within the hour or refuses at any time within the hour to provide them; and 
(c) he is again requested to provide a specimen of blood but refuses to do so.’ 


The point taken by counsel for the appellant is that under s 3 (6) (a) one must read 
the words ‘without reasonable excuse’ into that paragraph before the word ‘refuses’. 
According to counsel for the appellant’s construction, s 3 (6) (a) would read: “A person 
shall not be treated for the purposes of . . . subsection (3) . . . as failing to provide a 
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specimen unless—(a) he is first requested to provide a specimen of blood, but without 
reasonable excuse refuses to do so.” He says that if a defendant refuses with a reason- 
able excuse, then that is the end of the matter and he can in no circumstances be 
convicted of failing to provide a specimen under s 3 (3). 

The courts do not readily read into an Act words that are not there. It is sometimes, 
although very rarely, necessary to do so in order to make sense of what would other- 
wise be nonsense, but we certainly do not do so for the purposes of making nonsense 
of the Act. It would indeed make nonsense of the Act to read the words ‘without 
reasonable excuse’ into sub-s (6). Supposing, for example, a haemophiliac was asked 
to give a blood sample but refused; that obviously would be a very reasonable thing 
for him to do. The constable might then say to him: ‘Please give me a sample of 
urine’ and very unreasonably he would reply to that: ‘No, I won’t.’ Then he is prose- 
cuted under s 3 (3) and he says: “You cannot prosecute me under s 3 (3) because you 
have not satisfied the condition under s 3 (6) of proving that I refused without a 
reasonable excuse to give you a blood sample’. This court does not consider that a 
construction leading to such absurd results can properly be put on s 3 (6). That 
subsection in its ordinary and natural meaning makes perfectly good sense. The 
constable has to ask the motorist for a specimen of his blood. If the motorist refuses 
to give a specimen of his blood, s 3 (6) (a) is satisfied. Then, if the motorist has refused 
to give a specimen of his blood, the constable must ask him to provide two specimens 
of urine under s 3 (6) (b). If the motorist fails or refuses to supply samples of his urine 
in accordance with para (b), the constable must under para (c) again ask him to provide 
a specimen of blood. If the motorist refuses, the requirements of s 3 (6) are satisfied. 
In these circumstances there is no specimen of any kind either of blood or urine. It 
is then necessary to go back to s 3 (3) and consider whether or not there is any reason- 
able excuse for the motorist failing to provide a specimen for a laboratory test. 
This is a question for the jury to consider in the light of what happened when the 
constable went through the ritual provided by sub-s (6). The jury must consider the 
question, on the whole of the evidence, whether it has been proved beyond a reason- 
able doubt that there was no reasonable excuse for the failure by the motorist to 
provide any specimen either of blood or urine. If they answer that question against 
the motorist, he is guilty of an offence under s 3 (3). 

In the present case the summing-up, in the view of this court, was completely 
accurate. The chairman told the jury quite plainly what they should consider. 
The appellant in the first instance said that he would give a blood sample. There had 
been the attempts to which I have referred to take a sample. He had then refused 
to allow the doctor to go on with those attempts. The chairman said: “Was that a 
reasonable refusal?’, and he gave the jury a fairly clear indication what his views were, 
namely, that it would be harsh to describe the appellant’s conduct as being un- 
reasonable, having regard to what the doctor did or failed to do. He then left the 
question to the jury: “Was it reasonable for the appellant to refuse to give specimens 
of his urine?’ He explained to the jury that the reason given by the appellant was 
that he thought that it was this doctor, who appeared to be incompetent, who would 
test the urine, but, of course, the jury were not obliged to accept that evidence from 
the appellant. Indeed, they would be entitled to come to the conclusion that his 
explanation why he refused to give a specimen of his urine was complete moonshine, 
and, if they disbelieved his explanation, there was plenty of evidence on which they 
could come to the conclusion that his refusal was unreasonable. In such circumstances 
they could and indeed should come to the conclusion that he failed to provide a 
specimen for a laboratory test without reasonable excuse. 

In the view of this court, that was a perfectly accurate summing-up. There was 
plenty of evidence on which the jury could and obviously did come to the conclusion 
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that they had been satisfied beyond a reasonable doubt that the appellant in failing 
to supply a specimen of his urine had without reasonable excuse failed to provide a 
specimen for a laboratory test and had, therefore, committed an offence under 
s 3 (3). For these reasons, the appeal against conviction fails and will be dismissed. 


Appeal dismissed. 


Solicitors: Farley, Parker & Pickles, Blackburn; R H G Horne, Graham & Co, 
Blackburn. 


T.R.F.B. 


COURT OF APPEAL (CRIMINAL DIVISION) 
(Mecaw, LJ, JaMEs AND O’Connor, JJ) 
16th September 1970 
R v PINK 


Criminal Law—Appeal—Application of proviso to s 2 (1) of the Criminal Appeal Act, 1968. 

Where an irregularity had occurred by reason of a second speech for the prosecution 
having been made on the trial of an unrepresented defendant who had given no evidence 
or had called no witness other than himself, 

He.p: there was no rule of law or practice that the proviso to s 2 (1) of the Criminal 
Appeal Act, 1968, might be applied only in exceptional circumstances. The test with 
regard to its application was whether the court considered that, if the irregularity had not 
occurred, a reasonable jury would necessarily and inevitably have brought in a verdict 
of guilty. 

AppeaL by Ronald Pink against his conviction at Leeds Assizes of living wholly or 
in part on the earnings of prostitution, when he was sentenced to four years’ 
imprisonment. 


J R Playford for the appellant. 
B Walsh for the Crown. 


MEGAW LJ delivered this judgment of the court: The appellant Ronald Pink 
was convicted at Leeds Assizes on 7th May 1969 of living wholly or in part on the 
earnings of the prostitution of a woman named Margaret Wilson. He was sentenced 
to four years’ imprisonment. He applied for leave to appeal against conviction. 
In October 1969, the single judge granted him leave to appeal against conviction. 
The ground on which the single judge granted leave was this. At the trial at Leeds 
Assizes the appellant was offered legal aid and refused it and conducted his own 
defence. He did not give evidence or make an unsworn statement from the dock, 
nor did he call any witnesses. The learned judge invited counsel for the prosecution 
to address the jury for a second time after the appellant had stated that he would not 
give evidence. Counsel for the prosecution accepted that invitation and addressed 
the jury. The single judge took the view that that was wrong. He granted legal 
aid subject to a statement of means which was supplied by the appellant in December 
1969. It is apparent that an irregularity occurred, and counsel appearing for the 
prosecution in this appeal does not seek to contend the contrary. 

The position, which arises out of practice stemming from s 2 of the Criminal Pro- 
cedure Act 1865, is correctly set out in Archbold, Criminal Pleading Evidence & 
Practice, 37th edn, 1969, para 559: 
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“Where an accused who is unrepresented gives evidence himself but calls no 
other witnesses, counsel for the prosecution is not allowed to address the jury 
a second time...’ 


and the same applies where an accused who is unrepresented not only does not 
call any other witnesses but does not give evidence himself. 

This court agrees with the single judge. There was thus at the least an irregularity 
at the trial. The appeal came before this court differently constituted on 5th March 
1970. The appellant was represented by counsel, who has appeared on behalf of 
the appellant today. The court was then told that the appellant had recently 
disclosed to counsel that he had received information which led him to believe that 
a member of the jury at the trial was personally known to Miss Wilson. It was 
desired to adduce evidence to that effect. Accordingly, an adjournment was asked 
for on behalf of the appellant and this was granted. The appellant was required 
to furnish the court with a statement of the proposed new evidence at the earliest 
possible moment. To that end the appellant was granted the legal aid of solicitors 
as well as of counsel. This court has been informed by counsel for the appellant that, 
the matter having been investigated, it is not thought right to pursue it further. 
In those circumstances this court says no more about that matter. 

The facts of the case can be fairly briefly summarised. Miss Wilson gave evidence 
that she first met the appellant in June 1968. She was then aged 18 and a prostitute. 
Between then and 2nd August 1968 she used to stay with him three or four times a 
week, and on one occasion she went with him to Glasgow and spent some time with 
him there. She gave the appellant, she said, the money which she earned 
from prostitution. At the time of the trial Miss Wilson was in Borstal for an offence 
of theft. A number of other prostitutes were called at the trial, at least one of 
them to give evidence of seeing Miss Wilson with the appellant during this period, 
but also in order that they might establish a system to rebut the anticipated defence 
of innocent association between the appellant and Miss Wilson. None of these 
prostitutes gave evidence that Miss Wilson actually gave the appellant money. 
A police officer gave evidence of arresting Miss Wilson for loitering for prostitution 
on 1st August 1968. He said that, when she was granted bail that evening, he, the 
police constable, thereafter saw her approaching and speaking to the appellant. 
She then resumed her loitering for prostitution and was once again arrested the 
same night. 

The appellant was not arrested until 21st January 1969. He was then in Carlisle. 
According to the police, he told a number of lies, including denying his identity, 
denying that he had any girl friends, denying that he had ever lived in Leeds, denying 
that he knew Miss Wilson and denying that he possessed a car. Some of these lies 
were immediately detected by reason of documents found on him. There was found 
on him a photograph showing two of the prostitutes, witnesses who gave evidence 
at the trial, naked in bed. That photograph was put in evidence at the trial. 

Counsel for the appellant has said clearly and well everything that can be said 
in support of this appeal against conviction. His point is, of course, the irregularity 
of the second speech by counsel for the prosecution when the appellant was not 
calling witnesses and the appellant was not represented by counsel. The real issue 
is whether or not in this case, having regard to that irregularity, the court can, and 
should, apply the proviso contained in s 2 (1) of the Criminal Appeal Act 1968. The 
terms of that proviso are as follows: 

‘Provided that the court may, notwithstanding that they are of opinion 
that the point raised in the appeal might be decided in favour of the appellant, 
dismiss the appeal if they consider that no miscarriage of justice has actually 
occurred.’ 





Justice of the Peace and Local Government Review Reports, January 16, 1971. 


34 JUSTICE OF THE PEACE AND Vol. 


Counsel referred us to R v Mondon (1) decided in 1968 by this court. The facts 
in that case were that the appellant, Mrs Mondon, was accused of shoplifting. 
She dismissed her counsel and solicitor and conducted her own defence. She was 
convicted. The essence of the issue which arose at the trial was that she said, and 
witnesses for the prosecution denied, that she had given a Ios note to an assistant in 
the shop in rather unusual circumstances before she left the shop. If the 10s had 
been given to the assistant, then plainly there was no offence, no dishonesty of any 
sort. If it had not been given, then it would be difficult to see how the appellant 
was not guilty. In that case by the same irregularity as has occurred here, after 
the appellant gave her evidence but called no other witnesses, she being unrepre- 
sented, the prosecution made a second speech summing up the evidence to the jury. 
The court in R v Mondon referred to the earlier authorities on this point, first, R v 
Harrison (2) where Satter J, delivering the judgment of the court, made it clear that 
it was permissible to apply the proviso. There was no rule of law that the proviso 
may not be applied when this irregularity occurs, and, in fact, in that particular 
case the proviso was applied. But he made this observation: 


‘it might be that in another case this court would have to hold that a conviction, 
in a trial where such an irregularity occurred, must be quashed.’ 


It may be mentioned also that in R v Thomas (3), decided a few months earlier, the 
Court of Criminal Appeal had applied the proviso in such a case. The next case 
referred to in R v Mondon (1) was R v Baggott (4) where Lorpv Hewart CJ, delivering the 
judgment of the Court of Criminal Appeal, had referred to R v Harrison (2), and had 
said among other things: 


‘Since that time there have been occasions, including one comparatively 
recent occasion, where a conviction was quashed upon that ground. That episode 
in itself is sufficient to conclude the matter.’ 


It may well be that there is an ambiguity about the words ‘that episode’, because 
there were some very remarkable features of that case, including the fact that counsel 
in his irregular second address to the jury had made an erroneous proposition of law 
which had not been corrected in the subsequent direction to the jury. 

The court in R v Mondon (1) expressed their final conclusion on the matter in these 
words: 

“We cannot say in a case of this kind, which turned solely upon issues of facts, 
that the concluding speech of Crown counsel may not have had a powerful 
effect upon the jury and influenced their verdict. In those circumstances, we 
do not think that the irregularity which occurred can be cured by the application 
of the proviso, and accordingly this appeal must be allowed and the conviction 
quashed.’ 


Counsel for the appellant says that that case, properly interpreted, lays down a rule 
of practice that the proviso is not to be applied in such a case, at any rate unless 
there are some quite exceptional circumstances which he says do not exist in the 
present case. In the view of this court, R v Mondon (1) is a case in which materially 
different features are to be found. In that case, even though the court took the 
view that many people might think that the guilt of the appellant was clear, there 
was a direct conflict of evidence between the prosecution and the defence on a vital 


(1) (1968), 52 Cr App Rep 695. 
(2) (1923), 17 Cr App Rep 156. 
(3) (1922), 17 Cr App Rep 34. 
(4) (1927), 20 Cr App Rep 92. 
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issue. Here there was no real challenge to the evidence of the prosecution, which 
showed that the appellant had been habitually in the company of a prostitute, Miss 
Wilson. The appellant did not admit it, but there was no real or substan- 
tial challenge. Therefore, it was an issue for the jury, as the judge fairly and clearly 
pointed out, because it was for the prosecution to prove the fact that the appellant 
had been habitually in the company of the prostitute in question during the relevant 
period. But if the jury accepted the unchallenged evidence of habitual association, 
then, by reason of s 30 (2) of the Sexual Offences Act 1956, the burden of proof shifted 
to the appellant and the appellant had given no evidence. 

In the view of this court, R v Mondon (1) did not lay down any rule of practice in 
relation to the application of the proviso in such a case. The test is the test which is 
described in the proviso itself in the words which I have already read: *. . . the court 
may _.. dismiss the appeal If they consider that no miscarriage of justice has actually 
occurred’. The test is this: If the irregularity had not occurred, if no second speech 
had been made in this case on behalf of the prosecution, would a reasonable jury 
necessarily and inevitably have brought in a verdict of guilty? 

Counsel for the appellant supports his submission that the proviso should not be 
applied in this case by reference to three matters. First, he says that there was a 
failure by the learned judge to inform the appellant at the end of the prosecution 
evidence of the appellant’s right to call witnesses on his behalf. In the literal sense 
that was so. The learned judge took great care to inform the appellant of his right 
to give evidence. He did not expressly add ‘or to call witnesses’. But the question 
arose and the learned judge realised that there was the possibility that there might 
have been some misunderstanding in that matter while the appellant was making 
his address to the jury, and he then clearly and specifically invited the appellant, 
if he so wished, to ask that witnesses should be called. The appellant rejected that 
request saying that it was too late although he was assured by the judge that it was 
not. There is nothing whatever in that point. 

Next, says counsel for the appellant, the learned judge made two mistakes of 
fact in the summing-up. The first mistake of fact is that the learned judge told the 
jury that a police constable, Pc Crosby, had said that, on the occasion of rst August 
1968, when he had arrested Miss Wilson as being a prostitute and then released her 
on bail, he saw Miss Wilson approaching the appellant who was then in a motor car. 
That, counsel says, on the basis of a transcript (and, of course, we accept the accuracy 
of what he tells us) was not what Pc Crosby said. He did not say that he saw Miss 
Wilson go to see the appellant in a motor car. Pc Crosby said that she went to see 
him and spoke to him outside a club. There is nothing whatever in that error which 
can conceivably affect the determination of this appeal. The second error of fact 
was, if anything, even less relevant and even more trivial. The learned judge, refer- 
ring to the evidence of Miss Wilson, said that she had given evidence that the appellant 
had stayed with her three or four times a week and that it was at her mother’s. 
In fact, according to the transcript, it was not at her mother’s, at least on most 
occasions. 

Lastly in support of the proposition that the proviso should not be applied, counsel 
refers to and complains of the admission of evidence of the photograph to which 
reference has been made which was found on the appellant when he was arrested 
at Carlisle showing two of the prostitutes who were witnesses naked in bed. It 
is said by counsel that the judge in his discretion, particularly when the appellant 
was unrepresented by counsel, ought not to have allowed that photograph to be 
admitted in evidence because it was irrelevant to any issue and might be prejudicial. 
In the view of this court, there is again no substance in that objection. It is to be 


(1) (1968), 52 Cr App Rep 695. 
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noted that according to the evidence of the police constable who arrested the appellant 
at Carlisle that one of the questions that the constable asked him was: ‘Do you know 
Margaret Wilson and that she is a prostitute?’ The answer to that was ‘I don’t 
have any girl friends’, and the learned judge properly put to the jury: ‘Is that a lie?’ 
That was one of the matters which the learned judge properly left to the jury as 
being possible corroboration, if it was a lie. In those circumstances it cannot properly 
be said that the photograph was not admissible in evidence. There being nothing 
then in any of these matters, there was a fair and accurate direction to the jury both 
on law and on fact. 

In the view of this court, on the material before them, no reasonable jury, unaided 
by a second address on behalf of the prosecution but with the benefit of a full and 
fair summing-up such as they had in this case, would have failed to bring in a verdict 
of guilty. Accordingly, this appeal is dismissed. 


Appeal dismissed. 


Solicitors: J H Milner & Son, Leeds; Sharpe, Pritchard & Co, for T B Atkinson, Leeds. 


T.R.F.B. 


COURT OF APPEAL (CRIMINAL DIVISION) 
(Wincery, LJ, CANTLEY AND WALLER, JJ) 
29th September 1970 
R v JONES 


Road Traffic—Driving while disqualified—Outstanding offences taken into consideration— 
Similar offence. 

When sentenciz a defendant for the offence of driving a motor vehicle while disquali- 
fied, the court may properly take into consideration another offence of a similar kind, 
e.g., another offence of driving while disqualified, but where the principal offence is of a 
completely different kind it would not be proper for a court to take into consideration 
an offence which may involve disqualification. 


Appiication by Robert Thomas Jones for leave to appeal against sentence passed 
on him at Lancashire Quarter Sessions when he had pleaded guilty to driving 
a motor vehicle while disqualified. 


No counsel appeared. 


WALLER J delivered this judgment of the court: On 14th May 1970, at Lan- 
cashire Quarter Sessions, the applicant pleaded guilty to driving while disqualified and 
was sentenced to nine months’ imprisonment. His licence was endorsed and he was 
disqualified for driving for 18 months consecutive to the total period of disqualification 
to which he was then subject. He was further disqualified for six months under the 
totting-up provision, such disqualification to be concurrent. His application has been 
referred to the full court because of a technical matter of the propriety of the con- 
current disqualification for totting-up. It appears also that the court itself was 
concerned whether or not it was right to take into account, as was done, one other 
offence of driving while disqualified 

I must first consider whether it was in order to take that other offence into account? 
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In R v Collins (1) this point arose for consideration and it was then made clear that it 
would not be right to take into account an offence for which there could be dis- 
qualification, such as taking and driving away, or driving while disqualified, when the 
principal offence was one of a completely different kind. But Lorp Gopparp CJ 
added: 


‘No doubt, if a man is charged on indictment with an offence under the Road 
Traffic Acts for which he is liable to be disqualified, and there is a second charge 
against him for the same class of offence, the court might take that into account.’ 


That is precisely what was done in this case. The principal offence was one of driving 
while disqualified and the offence taken into consideration was another offence of 
driving while disqualified, so that when a period of disqualification was being imposed 
for the principal offence the other offence could be taken into consideration. So 
it was, in the view of this court, perfectly proper for the deputy chairman to allow that 
other offence to be taken into consideration, it being a similar kind of offence. 

The second point that arises is the form of the order of disqualification. The deputy 
chairman disqualified for 18 months and made the compulsory totting-up dis- 
qualification run concurrently. Unfortunately, that is not correct because the Road 
Traffic Act 1962, s 5 (5), provides that the period of any such disqualification shall be 
in addition to any other period of disqualification imposed. It was no doubt a slip 
of the tongue on the part of the deputy chairman who probably had in mind the note 
in 2 Stone’s Justices’ Manual (1970 edn.) p. 3115, note (k) (ii) in dealing with that sub- 
section. This court will modify the order by making the disqualification 12 months 
consecutive to the total period of disqualification and the totting-up disqualification 
an additional six months, making 18 months in all and leaving the disqualification 
unaffected in total. Leave to appeal will be granted, this will be treated as the appeal 
and to that extent the appeal will be allowed. The effect of what this court is doing is 
simply a technical readjustment. The applicant is left with precisely the same dis- 
qualification as before. Apart from that, the appeal is dismissed. 


Sentence varied. 


T.R F.B. 
(1) 111 JP 154; [1947] 1 All ER 147; [1947] KB 560. 
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(Lorp Parker, CJ, ASHWORTH AND BROWNE, JJ) 
2oth October 1970 


R v BRIXTON PRISON GOVERNOR. Ex parte KEANE 


Magistrates—Irish warrant—Endorsement—No inquiry whether prima facie case made out 
—Habeas corpus—Likelihood of prosecution or detention for political offence—Backing 
of Warrants (Republic of Ireland) Act 1965, s 1 (2) (b). 

Soon after the arrival of the applicant in England from Ireland, he was arrested on two 
Republic of Ireland warrants on charges of murder and armed rebbery, which warrants 
had been endorsed by a metropolitan magistrate in accordance with the Backing of 
Warrants (Republic of Ireland) Act, 1965. Before the magistrate the applicant gave evi- 
dence and called witnesses to show that he had at one time been a member of the IRA 
and was now an active member of a new political organisation called Free Ireland, which 
had attracted considerable and persistent interest from the Irish police and the Irish 
government, and which, though not illegal, could be made illegal at any moment, and, if it 
were made illegal, he might be detained and prosecuted for offences of a political character. 

The magistrate, without having enquired whether a prima facie case had been shown 
against the applicant in respect of either offence charged, ordered his return to the Republic 
of Ireland. On an application for habeas corpus on the ground that no order for his return 
could be made by reason of s 2 (2) (b) of the Act of 1965 inasmuch as he had shown by his 
evidence that there were substantial grounds for believing that, if taken to the Republic 
of Ireland, he would be prosecuted or detained for an offence of a political character, 
Hetp: (i) that 2 (2) (b) of the Act of 1965 would act as a bar to the making of an 
order for the applicant’s return only if it were shown that on his return he was going to 
be prosecuted, not for the offences charged, but for some other offence or offences of a 
political character, and this had not been established; (ii) alternatively, giving s 2 (2) (b) 
its widest possible construction, the applicant could succeed only if he could point to some 
definite political offence with which he was going to be charged or detained, and the 
applicant had failed to do this: the motion for habeas corpus must, therefore, fail. 


Motion for habeas corpus on behalf of Patrick Francis Keane, detained in Brixton 
prison, which are summarised in the headnote. 


J P Comyn QC and I Brownlie for the applicant. 
K A Richardson for the governor of Brixton prison and the government of the 
Republic of Ireland. 


LORD PARKER CJ: In these proceedings counsel moves on behalf of one 
Patrick Francis Keane, at present detained in Her Majesty’s prison at Brixton, pursuant 
to two warrants issued by the Republic of Ireland, and backed by a metropolitan 
stipendiary magistrate. The application is an application for a writ of habeas corpus 
that he be discharged and not sent back to Ireland. 

The matter arises in this way. On 2nd May 1970, the applicant arrived from the 
Republic of Ireland in this country. On 13th May, he was arrested on two Irish 
warrants endorsed by the magistrate, the first being for the murder on 3rd April 
of a policeman, Carda Fallon, in connection with a bank robbery. The second was 
a charge of armed robbery of a bank on another occasion, namely on 20th February. 
The matter was heard by the magistrate at Old Street on a number of days, but 
finally on 14th August 1970 the magistrate ordered the applicant's return to the 
Republic of Ireland. 

Before going on to the points in issue in this case it is, 1 think, covenient to look 
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quite shortly at the scheme of the legislation which is quite different in the case of 
the Republic of Ireland from what is provided for in the Extradition Acts 1870 to 1932 
and in the Fugitive Offenders Act 1967. By s 1 (1) of the Backing of Warrants 
(Republic of Ireland) Act 1965, it is provided: 


“Where— 

‘(a) a warrant has been issued by a judicial authority in the Republic of Ireland 
(in this Act referred to as the epurblic) for the arrest of a person accused or 
convicted of an offence against the laws of the republic, being an indictable 
offence or an offence punishable on summary conviction with imprisonment 
for six months; and 

‘(b) an application for the endorsement of the warrant is made to a justice of 
the peace in the United Kingdom by a constable who produces the warrant and 
states on oath that he has reason to believe the person named or described therein 
to be within the area for which the justice acts; 

‘then, subject to the provisions of this section, the justice shall endorse the warrant 
in the prescribed form for execution within the part of the United Kingdom 
comprising the area for which he acts.’ 


Subject, therefore, to the provisions of the rest of the section, to which it is un- 

necessary to refer, the magistrate is there performing a ministerial act of endorsing 

a warrant issued by the Republic of Ireland on production of that warrant, that 

endorsement being the authority to an English constable to arrest the man charged. 
The next step is dealt with in s 2, which provides: 


‘(1) So soon as is practicable after a person is arrested under a warrant endorsed 


in accordance with section 1 of this Act, he shall be brought before a magistrates’ 
court and the court shall, subject to the following provisions of this section, 
order him to be delivered at some convenient point of departure from the 
United Kingdom into the custody of a member of the police force . . . of the 
republic, and remand him until so delivered. 


‘(2) An order shall not be made under subsection (1) of this section if it appears 
to the court that the offence specified in the warrant does not correspond with 
any offence under the law of the part of the United Kingdom in which the court 
acts which is an indictable offence or is punishable on summary conviction with 
imprisonment for six months; nor shall such an order be made if it is shown 
to the satisfaction of the court—(a) that the offence specified in the warrant 
is an offence of a political character, or an offence under military law which 
is not also an offence under the general criminal law, or an offence under 
an enactment relating to taxes, duties or exchange control; or (b) that there 
are substantial grounds for believing that the person named or described in 
the warrant will, if taken to the republic, be prosecuted or detained for another 
offence, being an offence of a political character or an offence under military 
law which is not also an offence under the general criminal law.’ 


There are not in this case any notes of reasons given by the magistrate; a comment 
has been made in regard to that, but for my part I find no difficulty arising from the 
fact that there is an absence of reasons shown. The first point which counsel for the 
applicant takes here was that there was no inquiry by the magistrate whether, to 
put it quite shortly, a prima facie case had been shown that the applicant was guilty 
of the two offences charged, and reference has been made by counsel in particular 
to para 3 of the schedule to the Act. It deals with supplementary provisions as to 
proceedings under s 2. Paragraph 3 provides: 
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R v BRIXTON PRISON GOVERNOR. Ex parte KEANE 


Magistrates—Irish warrant—Endorsement—No inquiry whether prima facie case made out 
—Habeas corpus—Likelihood of prosecution or detention for political offence—Backing 
of Warrants (Republic of Ireland) Act 1965, s 1 (2) (b). 

Soon after the arrival of the applicant in England from Ireland, he was arrested on two 
Republic of Ireland warrants on charges of murder and armed robbery, which warrants 
had been endorsed by a metropolitan magistrate in accordance with the Backing of 
Warrants (Republic of Ireland) Act, 1965. Before the magistrate the applicant gave evi- 
dence and called witnesses to show that he had at one time been a member of the IRA 
and was now an active member of a new political organisation called Free Ireland, which 
had attracted considerable and persistent interest from the Irish police and the Irish 
government, and which, though not illegal, could be made illegal at any moment, and, if it 
were made illegal, he might be detained and prosecuted for offences of a political character. 
The magistrate, without having enquired whether a prima facie case had been shown 
against the applicant in respect of either offence charged, ordered his return to the Republic 
of Ireland. On an application for habeas corpus on the ground that no order for his return 
could be made by reason of s 2 (2) (b) of the Act of 1965 inasmuch as he had shown by his 
evidence that there were substantial grounds for believing that, if taken to the Republic 
of Ireland, he would be prosecuted or detained for an offence of a political character, 

Hetp: (i) that 2 (2) (b) of the Act of 1965 would act as a bar to the making of an 
order for the applicant’s return only if it were shown that on his return he was going to 
be prosecuted, not for the offences charged, but for some other offence or offences of a 
political character, and this had not been established; (ii) alternatively, giving s 2 (2) (b) 
its widest possible construction, the applicant could succeed only if he could point to some 
definite political offence with which he was going to be charged or detained, and the 
applicant had failed to do this: the motion for habeas corpus must, therefore, fail. 


Motion for habeas corpus on behalf of Patrick Francis Keane, detained in Brixton 
prison, which are summarised in the headnote. 


J P Comyn QC and I Brownlie for the applicant. 
K A Richardson for the governor of Brixton prison and the government of the 
Republic of Ireland. 


LORD PARKER CJ: In these proceedings counsel moves on behalf of one 
Patrick Francis Keane, at present detained in Her Majesty’s prison at Brixton, pursuant 
to two warrants issued by the Republic of Ireland, and backed by a metropolitan 
stipendiary magistrate. The application is an application for a writ of habeas corpus 
that he be discharged and not sent back to Ireland. 

The matter arises in this way. On 2nd May 1970, the applicant arrived from the 
Republic of Ireland in this country. On 13th May, he was arrested on two Irish 
warrants endorsed by the magistrate, the first being for the murder on 3rd April 
of a policeman, Carda Fallon, in connection with a bank robbery. The second was 
a charge of armed robbery of a bank on another occasion, namely on 20th February. 
The matter was heard by the magistrate at Old Street on a number of days, but 
finally on 14th August 1970 the magistrate ordered the applicant's return to the 
Republic of Ireland. 

Before going on to the points in issue in this case it is, 1 think, covenient to look 
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quite shortly at the scheme of the legislation which is quite different in the case of 
the Republic of Ireland from what is provided for in the Extradition Acts 1870 to 1932 
and in the Fugitive Offenders Act 1967. By s 1 (1) of the Backing of Warrants 
(Republic of Ireland) Act 1965, it is provided: 


“Where— 

‘(a) a warrant has been issued by a judicial authority in the Republic of Ireland 
(in this Act referred to as the epurblic) for the arrest of a person accused or 
convicted of an offence against the laws of the republic, being an indictable 
offence or an offence punishable on summary conviction with imprisonment 
for six months; and 

‘(b) an application for the endorsement of the warrant is made to a justice of 
the peace in the United Kingdom by a constable who produces the warrant and 
states on oath that he has reason to believe the person named or described therein 
to be within the area for which the justice acts; 

‘then, subject to the provisions of this section, the justice shall endorse the warrant 
in the prescribed form for execution within the part of the United Kingdom 
comprising the area for which he acts.’ 


Subject, therefore, to the provisions of the rest of the section, to which it is un- 

necessary to refer, the magistrate is there performing a ministerial act of endorsing 

a warrant issued by the Republic of Ireland on production of that warrant, that 

endorsement being the authority to an English constable to arrest the man charged. 
The next step is dealt with in s 2, which provides: 


‘(1) So soon as is practicable after a person is arrested under a warrant endorsed 
in accordance with section 1 of this Act, he shall be brought before a magistrates’ 
court and the court shall, subject to the following provisions of this section, 
order him to be delivered at some convenient point of departure from the 
United Kingdom into the custody of a member of the police force . . . of the 
republic, and remand him until so delivered. 


‘(2) An order shall not be made under subsection (1) of this section if it appears 
to the court that the offence specified in the warrant does not correspond with 
any offence under the law of the part of the United Kingdom in which the court 
acts which is an indictable offence or is punishable on summary conviction with 
imprisonment for six months; nor shall such an order be made if it is shown 
to the satisfaction of the court—(a) that the offence specified in the warrant 
is an offence of a political character, or an offence under military law which 
is not also an offence under the general criminal law, or an offence under 
an enactment relating to taxes, duties or exchange control; or (b) that there 
are substantial grounds for believing that the person named or described in 
the warrant will, if iaken to the republic, be prosecuted or detained for another 
offence, being an offence of a political character or an offence under military 
law which is not also an offence under the general criminal law.’ 


There are not in this case any notes of reasons given by the magistrate; a comment 
has been made in regard to that, but for my part I find no difficulty arising from the 
fact that there is an absence of reasons shown. The first point which counsel for the 
applicant takes here was that there was no inquiry by the magistrate whether, to 
put it quite shortly, a prima facie case had been shown that the applicant was guilty 
of the two offences charged, and reference has been made by counsel in particular 
to para 3 of the schedule to the Act. It deals with supplementary provisions as to 
proceedings under s 2. Paragraph 3 provides: 
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‘Subject to paragraph 2 of this schedule, the court shall have the like powers, 
including power to adjourn the case and meanwhile to remand the person 
arrested under the warrant either in custody or on bail, and the proceedings 
shall be conducted as nearly as may be in the like manner, as if the court were 
acting as examining justices inquiring into an indictable offence alleged to have 
been committed by that person.’ 


There was no inquiry here whether a prima facie case had been shown. 

Counsel for the applicant quite properly recognises the fact that that point is not 
open to him in this court, and he merely reserves it, and for this reason, that the 
court rightly or wrongly, in Re Arkins (1), decided that in this legislation no provision 
whatever had been made for an inquiry of the nature which is made by a magistrate 
under the Extradition Acts 1870 to 1932 and the Fugitive Offenders Act 1967 into the 

hi 


question whether a prima facie case has been made out. That case has been followed 
more recently by the court in an unreported case of Re Dwyer (2). It does not appear 
in the report of Re Arkins or in the transcript of the judgment in Re Dwyer whether 
the court was specifically referred to para 3 of the schedule, but for my part I am 
quite satisfied that those cases were rightly decided and that we must follow them, 
and that there is ample scope for the operation of para 3 of the schedule in regard 
to matters that admittedly have to be inquired into under s 2 (2) of this Act. 

The second point concerns the matter set out in s 2 (2), on proof of which no order 
to go shall be made. I have already read the subsection and I would emphasise that 
counsel for the applicant, quite rightly in my judgment, does not rely on para (a). 
He does not suggest, and could not well suggest, that the killing of a policeman in 
the course of a bank raid or the armed robbery of a bank were offences of a political 
character, or that they were offences under military law which was not also an 
offence under the general criminal law, nor that they were offences under an enactment 
relating to taxes, duties, or exchange control. What he does say, however, is that 
he can rely on para (b) and he says that he showed by evidence given before the magis- 
trate that there were substantial grounds for believing that the person named or 
described in the warrant, namely, the applicant, would, if taken to the Republic of 
Ireland, be prosecuted or detained for another offence being an offence of a political 
character or an offence under military law which was not also an offence under the 
general criminal law. 

Before the magistrate the applicant himself gave evidence, and he called a number 
of witnesses. Although in his deposition he did not specifically say that he had 
believed that he was going to be charged with another offence, it is really implicit 
in the nature of the evidence he gave. I find it unnecessary to go through it because 
in this court he has put in a further affidavit which embroiders to some extent the 
evidence which he gave below, and which he is, in my judgment, entitled to adduce 
on a habeas corpus application in this court. I do not propose to go through it in 
any detail, but what he in fact says quite shortly is that he is a man who all his life 
has conducted considerable political activities and at one time was a member of the 
Irish Republican Army. More recently he has organised or been the leading member 
in a new political organisation called Free Ireland, which, he says, has attracted con- 
siderable and persistent interest and attention from the Irish police and the Irish 
government. He goes on to say that, although that organisation is not illegal, it 
could be made illegal at any moment by the introduction of the Offences Against 
the State Act 1939. If it were in the future made illegal, then he, as a leading member 


(1) 130 JP 427; [1966] 3 All ER 651. 
(2) (13th April 1970) unreported. 
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of it, if he persisted in his political activities (and as counsel for the applicant put it, 
he is a political animal who will go on doing this), might be detained and indeed 
prosecuted under those Acts, and the offences alleged would undoubtedly then be 
of a political character. That is the first way in which he puts it. 

The second is to say: I have served a sentence of imprisonment for attempted 
arson, carrying firearms, and common assault in October 1967 which arose out of 
an attack on the headquarters of the Fianna Fail, the government party office, 
presumably a political offence, showing that he is, as he undoubtedly is, a political 
animal. He refers also to the fact that on a number of occasions he has been detained 
for a matter of a day or two days and, that he has always got the police, as it were, 
on his tail watching what he is doing. He refers in particular to an armed robbery 
on a bank in Newbridge in respect of which he was arrested and detained for some 
nine weeks before he was granted bail, and that when it came to trial some time 
later the prosecution entered a nolle prosequi. In other words he is really saying: 
‘Iam a political animal, I am watched very closely, and if I carry on my political 
activities, as 1am going to, I may from time to time be detained’. 

Counsel for the applicant urges that that is enough, if believed, to satisfy any court, 
either the magistrate or this court, that there are substantial grounds for believing 
that, as the paragraph says, if returned he will ‘be prosecuted or detained for 
another offence, being an offence of a political character’. As I have said, the 
magistrate gave no reasons, but for my part I am perfectly prepared to accept that 
he, like myself, had no reason to disbelieve the evidence given by the applicant. 
The question as I see it is, accepting all that the applicant has said, is it a case where 
any reasonable court must come to the conclusion that there are substantial grounds 
for believing that he will be prosecuted for a political offence? 

That brings me to the construction of s 2 (2) (b). It is urged that the widest possible 
construction should be given to the words, and that even if the arrested person was 
going to be prosecuted for the murder and the armed robbery, yet if there were 
substantial grounds for believing that thereafter at some time in the future undefined, 
he was going to be prosecuted for a political offence, then he cannot be returned. 
The rival construction is the narrow one that this paragraph only acts as a bar to 
the making of an order for his return if it is shown that he is not going to be prosecuted 
for the offences charged, but for another offence or offences. For my part, I am satisfied 
that the narrower construction here is the right one. If one reads the whole of the 
subsection, and reads paras (a) and (b) togetherit becomes, in my judgment, perfectly 
plain that no order shall be made (a) if the offence charged is itself of a political 
nature, or (b) if even though it is worded so as not to be political, yet when the 
arrested person gets to Ireland he is not going to be prosecuted for that offence, 
but for a political offence. This is a pure matter of construction, but it seems to me 
here that the words ‘another offence’ really mean another offence in substitution 
for that charge, and not, as counsel for the applicant would say, an additional offence 
at some time in the future. It is to be observed for what it is worth, although I find 
little help can be really derived from it, that the construction which I prefer coincides 
with the provision in the Extradition Act 1870 which is to be found in s 3 (1). I say 
that I get very little help from that because it is perfectly obvious that the scheme 
of the Backing of Warrants (Republic of Ireland) Act 1965 differs so much from the 
scheme of the Extradition Acts 1870 to 1932 and the Fugitive Offenders Act 1967 
that little help can be got by a comparison. 

If the construction which I prefer is right, then I think that counsel for the applicant 
would be bound to concede that he must fail because there is no suggestion here 
that the applicant is not going te be prosecuted on the charges in the warrant. 
What is feared is that thereafter he may be held or prosecuted for some political 





Justice of the Peace and Local Government Review Reports, January 23, 1971. 


42 JUSTICE OF THE PEACE AND Vol. 


offence. Even if I am wrong, I am by no means satisfied that the applicant has 
brought himself within the exception in para (b). It seems to me that even on 
the wider construction he must point to some offence for which he is going to 
be detained or charged—in other words something which has happened already 

which it is alleged that he is concerned and which is of a politucal character, 
and he fears that whether in substitution or in addition he is going to be prosecuted 
for that. A typical case, as it seems to me, would be if in fact Free Ireland had been 
made an illegal organisation under the Offences Against the State Act 1939, and that 
before he came to this country in May, he had taken some active step as a leading 
member of that organisation. Then he might well say that he genuinely feared 
and had real ground for fearing that, if he went back, he would be charged for 
that political offence. As I said, the applicant gets nowhere near that in this case. 
He merely says that at some time in the future, he does not know when, this organisa- 
tion may be declared to be illegal, and then, if he carries on his activities, he may be 
charged for a political offence. 

In my judgment, on either construction the applicant has not brought himself in 
S$ 2 (2) (b), and I am quite clear that there are no substantial grounds for believing 
that he will be prosecuted or detained, if returned, for a political offence. Accordingly, 
in my judgment this motion fails. 


ASHWORTH J: I agree. 


BROWNE J: | agree. 


Application dismissed. 


Solicitors: B M Birnberg & Co; Director of Public Prosecutions. 
T.R.F.B. 


COURT OF APPEAL (CIVIL DIVISION) 
(RussELL, SACHS AND Cross, LJ]) 
23rd, 24th March, 7th April, 13th May 1970 


Re W (an infant) 


Adoption—Consent—Dispensing with consent—Unreasonable withholding of consent—Un- 


reasonableness—Adoption Act, 1958, s 5 (1) (b). 

After having two daughters by one man and a son by another man, an unmarried 
mother, who was living with her two children by the first man and a female cousin, 
withheld her consent to the adoption of her son, although she had decided before he was 
born to have the child adopted. He was born on 28th March 1968. On 5th April 1968 the 
mother parted with him, and he was sent to temporary foster parents. The mother 
never saw him again because in July 1968 she accepted the advice of a child care officer 
that she should not do so unless she decided definitely to look after him permanently. 
The foster parents, who had been married about ten years, adopted a baby girl on 28th 
March 1968, and in June 1969 had a child of their own. They had looked after the foster 
child successfully, become very attached to him, asked to adopt him in September 1968, 
and commenced adoption proceedings in January 1969. After some hesitation the mother 
signed a form of consent in February 1969, but on 30th March 1969 withdrew her consent, 
saying she wanted the child back permanently. The case was to be heard on 1st April 
1969, but the judge adjourned it for the parties to be legally represented. The welfare 
officer considered that the mother could offer the child a good home and be a good 





Justice of the Peace and Local Government Review Reports, January 23, 1971. 


LOCAL GOVERNMENT REVIEW REPORTS 43 


mother and that her motives were genuine, but that the foster parents could offer an 
excellent home with a great deal of love and understanding and greater stability and 
security, and that the child was likely to suffer great emotional disturbance if he went 
back to the mother. No medical evidence was given as to any possible injury to the 
child’s health if the order for adoption were not made. On appeal against the decision 
of the trial judge that an adoption order would be best for the welfare of the child, that 
the mother was withholding the consent unreasonably within the meaning of s 5 (1) (b) 
of the Adoption Act, 1968, and that her consent should be dispensed with and an adoption 
order made, 

Hetp: (i) the child’s welfare could only be relevant where there was a clear prognosis 
of relative harm to the child if the adoption order were not made, enabling the judge to 
say that no mother acting reasonably could withhold consent to the adoption; accord- 
ingly the judge had applied the wrong test in considering the child’s welfare, and the 
Court of Appeal had itself to decide whether the refusal of consent was unreasonable; 
(ii) although the circumstances were such that the mother could reasonably have consented 
to the adoption, the court was not satisfied that she acting unreasonably in withholding 
her consent. 

Adoption—Practice—A pplication to dispense with parent's consent—Particulars of grounds 
for application to be furnished. 

Applicants for adoption who ask the court to dispense with the consent of a parent on 
the ground that that consent is being unreasonably withheld should before trial furnish 
the court and the parent in question with particulars of the matters on which they rely 
as showing that the parent is acting unreasonably. 


Appgat from Shoreditch County Court. 


IH M Jones QC and A M Hill for the mother. 
A R Campbell QC and Anita Ryan for the applicants. 

Cur adv vult 
13th May. The following judgments were read. 


RUSSELL LJ: This appeal concerns an order for the adoption of a small child 
—the son of an unmarried mother—against the wishes of the mother, who indeed 
wishes to bring the child up herself. When it is appreciated that the effect of an 
adoption order is permanently to sever the relationship between mother and child 
it may well be thought that very special circumstances must exist to justify a com- 
pulsory and total destruction of that relationship despite her opposition. Section 13 
of the Adoption Act 1958 describes the effect of an adoption order as the extinguish- 
ment of all rights, duties, obligations and liabilities of the parent in relation to the 
custody, maintenance and education of the infant, and their transfer to the adopters, 
whose child the infant becomes. 

Section 4 of the Act (so far as now material) lays it down that no adoption order 
can be made without the consent of the parent, subject to exceptional cases set out 
in s 5. Section 5 empowers (although it does not require) the court to dispense with 
that consent if the court is satisfied that the parent (1) has abandoned the infant; 
or (2) has neglected the infant; or (3) has persistently ill-treated the infant; or (4) 
cannot be found; or (5) is incapable of giving the consent; or (6) is withholding the 
consent unreasonably; or (7) has persistently failed without reasonable cause to 
discharge the obligations of a parent of the infant. We are only concerned in this 
case with the sixth of these matters. 

The consent of the parent must be consent at the time of the making of the adoption 
order. Provision is made by s 6 for the production at the hearing of a consent signed 
by the parent as evidence that the parent is then consenting to the adoption order; 
and commonly such forms are signed and delivered to the court some time before 
the hearing; but if at the hearing it appears that notwithstanding the signing of 
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the form the parent does not then consent, the form is not worth the paper it is 
written on; and if the proposed adopters wish to pursue the adoption they must 
first establish by evidence to the satisfaction of the court one or more of the seven 
matters already listed. 

It is to be observed at the outset that while the court, in deciding whether or not 
to make an adoption order in any case, must regard the welfare of the child as of 
paramount importance, this is far from the case when the court is considering an 
application that the consent to the order of an objecting parent should be dispensed 
with and his or her natural and legal rights overridden. The question whether a 
parent’s consent is unreasonably withheld is not to be solved merely by a view 
formed by a court, or by a child welfare officer, or a man or woman in the street 
that life with the proposed adopters would be, if I may use the phrase, a better bet 
for the child. This truism must be clearly appreciated by any who may interest 
themselves in cases such as the present case. Were it otherwise the Act would have 
allowed consent to be dispensed with whenever the adoption order would in the 
view of the court be in the best interests of the child. 

The mother in this case is unmarried, and now aged 23. Her parents were separated 
and she came down from Scotland to join her mother in London when she was 14. 
She stopped living with her mother when she was 17, although not in consequence 
of any disagreement or trouble between them. At some stage thereafter she set 
up house with a man and by him had two daughters now aged five and four. She 
and the man split up after the second child was born. The mother has always looked 
after these two girls, and we know of no criticism of their upbringing. Indeed the 
welfare officer reports favourably on this. In 1967 the mother lived temporarily 
with another man and by him conceived (unintentionally) the child with whose 
proposed adoption we are dealing. The man left her -when he found that she was 
pregnant. The child was born on 28th March 1968. 

Before the birth the mother was living in a one-room flat with the two girls. She 
was hoping for council accommodation, but without it felt that life with three small 
children would be impossible. She arranged with the appropriate authority before 
the birth that the child when born should be put out for adoption, which would 
involve going to temporary foster parents very shortly after birth. In fact the day 
before the birth she was offered better accommodation by the local authority, where 
she now lives with the two girls and a young woman cousin. Nevertheless, she had 
in general terms arranged for adoption and felt that she might not be able to cope 
with the situation of two small girls and a baby even in improved accommodation, 
and did not alter the arrangement. The child went to the proposed adopters (‘the 
applicants’) as temporary foster parents. This was not with a view to adoption by 
them. They were known to the appropriate department of the local authority as 
satisfactory for that purpose. In 1968 they had been married for about ten years, 
being aged 40 and 30, but were childless. On 28th March 1968 (a coincidence of date) 
they obtained an adoption order for a baby girl, and it was knowledge of this proposed 
adoption that led the authorities to consider them as foster parents. On 5th April 
1968, the child went to them and has remained with them ever since. At the hearing 
before the judge on 17th July 1969 the child was therefore aged nearly 16 months, 
and since 5th April 1968 the mother had not seen him—nor indeed has she seen him 
since. The applicants—against whom as adoptive parents, let me say, nothing is to 
be said—had a child of their own later, a boy born in June 1969. 

The applicants became very attached to the child and in September 1968 indicated 
to the local authority that they wished to adopt him. This no doubt was communi- 
cated to the mother. The adoption proceedings were launched on 31st January 1969. 
At the same time the mother was presented by the child care officer with the appro- 
priate statutory consent form which after some hesitation, she said, she signed on 
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11th February 1969. She said that she was, while hesitating to sign, thinking about 
the child and what was best for him. The form makes it clear, as is the fact, that the 
consent could be withdrawn at any time before an adoption order. Just as, on the 
other side, proposed adopters are at liberty to withdraw their application at any time. 
The hearing was due on rst April 1969; and on 30th March the mother wrote with- 
drawing her consent in these terms: 


‘I would like to withdraw my consent to the adoption of my child [naming him] 
Sir when I had my child I just moved into a LCC flat and I had so much to do 
but now I would like to have my child back as I have enough accommodation 
for him. I have always wanted him back. I was so mixed up at the time, I have 
two children with me at the moment of my own and I can look after them very 
well and I would like to have [the child] back with me.’ 


At the hearing neither side was legally represented. This case was adjourned for 
this purpose, and was finally heard on 17th July 1969. The judge had a welfare 
officer’s report—that of Miss Ramsey the guardian ad litem—and oral evidence 
was given by the female applicant and the mother. The judge expressed himself 
as satisfied that the mother’s consent was being unreasonably withheld, decided 
to dispense with her consent, and made the adoption order from which the mother 
now appeals on the ground that she had not unreasonably withheld her consent. 
I repeat that this is the only one of the seven listed matters relied on. 

I turn now to such information as may be gathered from the notes of evidence 
and the report of the guardian ad litem welfare officer as to the attitudes and activities 
of the mother in the period between the time when the child went to the applicants 
and the time when she withdrew her consent to the adoption. I have already sum- 
marised what the mother said about her initial intention to go on with the idea 
of adoption in spite of the offer of better accommodation. The welfare officer 
reported that the mother had decided to go ahead with the plan ‘despite some 
pressure’; ‘she had no furniture for her new flat and wanted time to settle before 
having the [child] with her’. The report dated 28th March 1969 contained the 
following passage: 


‘The court will be aware that [the mother] has now withdrawn her consent 
to the adoption. She told me that she had always been undecided and had great 
difficulty signing the form and then giving it to the child care officer in the 
first instance. [The mother] has not visited the [child] since he was placed with 
the applicants, nor has she made enquiries as to his progress, contributed main- 
tenance or sent presents. Her explanation is that she felt confused and knew 
it would be upsetting if she saw the [child]. [The mother] now feels she is in a 
position to offer [the child] a decent home. Her eldest daughter attends a day 
nursery and she has a 26 year old cousin residing with her, who gives help 
looking after the children and babysitting. She feels guilt about not having 
[the child] with her and regrets not being able to come to a decision earlier. 
Her mother and three sisters live locally and she tells me that they give her 
support and material help. [The mother] impresses me as a warm, though 
unstable young woman whose behaviour in the past has been inconsistent. It 
could be that her change of heart is motivated by her own needs and some 
sentimentality, and not by the best interests of the [child]’. 


The final passage of the report was in these terms: 


“Conclusion—I am in some difficulty in making a recommendation to the court. 
I feel that [the mother] could offer [the] child a good home and could be a good 
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mother. However, one would expect the [child] to be emotionally affected by a 
change and I rather doubt if [the mother] would have the emotional resources 
to deal with such difficulties. Her motives are genuine and yet one doubts 
how deep her feelings are for the child after a year without contact. [The 
applicants] have been known to me for a longer period and I am satisfied could 
offer the [child] an excellent home with a great deal of love and understanding. 
The court may be of the opinion that the rights of the natural mother should be 
respected. If there is any doubt in the matter I would recommend that on 
balance the best interests of the [child] would lie with the applicants, who have 
successfully cared for him for the first year of his life and who in the future 
could offer him greater stability and security.’ 


At the hearing the welfare officer stated orally—I quote from the judge’s note: 


‘Great emotional disturbances on [the child] if he went back to his mother. 
I am still of same opinion I express in conclusion of my report.’ 


It is I think right to set out most of the judge’s note of the mother’s evidence: 


‘... After child was born, [the child] went to the [applicants] to be fostered 
[I am omitting the names] I am very grateful to them. When I came out of 
hospital I had to go to a council flat. I had no furniture at all. I let [the child] 
go to [the applicants]. I had no cot. I have my cousin living with me. She pays 
me {5 per week and helps with children. I heard from [the child care officer] 
they wanted to adopt the child. ACA 5 [ie the consent form] handed to me 
by [the child care officer]. I did not sign it straight away. I was thinking about 
(the child] and what was best for him. I kept form about two weeks. My flat 
is now properly furnished. I have two bedrooms, living room, kitchen, landing 
and bathroom. If I have [the child] I will apply for a bigger flat. My cousin sleeps 
with me in a double bed. Elder girl goes to day nursery. I do not work. I get 
£10 4s from Ministry of Social Security. Rent is £3 13s 1d. I think I can be a good 
mother to [the child]. I have an uncle who visits me. He is 34. He comes about 
once a week. He would provide a male influence. I wanted to take [the child] 
back on two occasions. I sincerely want [the child] back.’ 

Cross-examined: ‘I did not take [the child] back as [the child care officer] 
advised that [the child] would be best with [the applicants]. At early stage [the 
child care officer] said I could keep child. I felt I could not cope. If [the child] 
came back to me, I think he would cry. I should try and overcome it with love 
and affection. He is a total stranger to me and I to him.’ 

By court: “When I left hospital I got bed from council. I had cooking utensils 
etc. for unfurnished flat. I could have had [the child] back in July, but [the 
child care officer] asked that I should not disturb him. I wanted [the child] 
for weekends.’ 

Cross-examined by junior counsel for the applicants: “My mother could not 
have had [the child]. She was still in Swedenborg Square. Sisters had no accom- 
modation.’ 


Now it is on the basis of the above that the applicants have to establish that the 
refusal of the mother at the hearing to consent was unreasonable. It is to be noted 
that the mother in July 1968 wanted to have the child for short visits, obviously 
to see how it would work, but was dissuaded by the child care officer on the ground 
that it would be upsetting to the child. I assume that the mother was told that she 
ought to have the child back on a permanent basis, but that short trial visits were 
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deprecated. I must say that I think that last advice was questionable; but the rele- 
vance to the matter now under consideration is that there was the mother, three 
months after the first fostering, and before anyone had appeared as potential adopter, 
anxious to make or renew contact with the child in one form and dissuaded therefrom 
by someone whose views would be likely to carry great weight with her. The other 
point to be particularly noted is that the experienced guardian ad litem stated in her 
report that she found some difficulty in making a recommendation—clearly on the 
question of what was in the best interests of the child. 

The judge reminded himself at an early stage in his judgment, by reference to a 
quotation by Pgarson LJ in Re C (an infant) (1) quoting Lorp DENNING MR in Re L (An 
Infant) (2) that the welfare of the child is not on this point the sole consideration. It 
is indeed not even the paramount consideration. He then set out the facts and 
continued: 


‘The child is now some 16 to 17 months old. There is no doubt to my mind 
—there is no medical evidence about it but I must be entitled to know it— 
inevitably it seems to me that to remove a child from the only home it has 
known and to put it in care of a stranger would, I think, not only disturb the 
child emotionally and cause untold tears and unhappiness and there might be a 
psychological disturbance as well. There is no medical evidence before me but 
it seems to me that one is entitled to take it into consideration as (pertaining to) 
the welfare of the child. [He then quoted passages from the report of the guardian 
ad litem and continued:] [Junior counsel for the applicants] said in her address 
that there must be an enormous question mark as to the [mother]. This was a 
perfectly legitimate comment. There was no reason why she should have not 
married the second man. [It is not an important point, but as the man walked 
out as soon as he found that the mother was pregnant a successful marriage 
would not seem to have been likely. The judge continued:] It does seem she 
does make relationships with men which are very unsatisfactory as far as one 
can see. She may be unlucky. I can’t put it out of my mind. I asked her if another 
unwanted child might arrive on the scene. “No”, said the mother. I can’t help 
feeling there is a grave risk of another association and another unwanted child 
arriving on the scene. A grave risk. Again I asked the mother about getting 
married. What if a man says “Sons of my own, yes, but sons of another man, 
no. Not a bastard”. There must be inevitably, to my mind, a risk of that some 
time in the future. Doing the best I can—I find this case difficult—looking at 
the matter quite dispassionately and saying what should a reasonable mother 
do in these circumstances—consent or refuse consent—I take the view, getting 
the guidance I can from the cases—I take the view that the reasonable mother 
should consent in all the circumstances of this case. It is inevitable—it must be 
the best for the welfare of the child. In all the circumstances I feel she is 
unreasonably withholding consent in this case. I order that her consent should 
be dispensed with.’ 


Taking the case as a whole I cannot escape the conclusion that the judge’s decision 
went entirely on his view as to the best interests of the child, notwithstanding his self- 
reminder that on this point that was not the sole consideration. It is, of course, right 
to say that there may be cases in which the circumstances related to the welfare of 
the child are such that no mother acting reasonably should withhold consent to the 
adoption; but it seems to me that this requires a clear prognosis of relative harm to 
the child if the adcption order is not made. An ‘exceptional case’ as was said by this 


(1) 129 JP 62; [1964] 3 All ER 483; [1965] 2 QB 449. 
(2) (1962), 106 Sol Jo 611. 
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court in the Re K (an infant), Rogers v Kugmicg (1), approving Hitchcock v W B (2). Just 
because one mother in particular circumstances acting reasonably would give consent, 
it does not mean that another mother in the same circumstances would act unreason- 
ably in refusing consent. The test is objective, but reasonable people may adopt 
different attitudes and arrive reasonably at different conclusions in similar cir- 
cumstances. 

I am prepared, as was the learned judge, to accept without specific evidence in the 
case that a medical view would be expressed that as a general statement there is a 
risk of psychological disturbance to the child if he is parted from the applicants. 
My experience of such medical evidence in other cases is that there is no means of 
quantifying this risk, the cases in which no harm has been done naturally not coming 
to the attention of the psychiatrists. Moreover, in many cases that do so come there 
may be other matters predisposing a particular individual to psychological distur- 
bance. Further, it is accepted as a general statement that psychological disturbance 
may arise on an adopted child discovering that the adoptive parents are not the 
child’s true parents. 

But if the question of the psychological welfare of the child rests merely—as here— 
on a general view such as | have stated, and not on any particular medical evidence 
special to the particular child, I do not find myself able to conclude that a mother 
on being apprised of that view is acting unreasonably in withholding her consent to 
adoption. Nor do I consider that the withholding becomes unreasonable because in 
addition the child, if it is to be brought up by the mother, will be materially less 
well off than with the proposed adopters. Nor do I consider that a mother is being 
an unreasonable mother because she does not share with the court a pessimistic 
view as to her future relations with men. 

Before completing the draft of this judgment I had the advantage of reading the 
judgment that Cross LJ is about to deliver, and I need not refer to the authorities 
to which he refers. None of them requires me to come to the conclusion that this 
is a case in which consent was unreasonably withheld, and in general they support 
the view that it was not. 

In summary I am of the opinion that while this is a case in whicha mother might 
reasonably consent to the proposed adoption, it is also a case in which the court 
should not be satisfied that a mother would be acting unreasonably in withholding 
her consent. I venture to repeat that where the experienced guardian ad litem in 
the case expresses herself on the question of adoption as being ‘in some difficulty 
in making a recommendation to the court’, I find it difficult to sustain the view that 
the child’s own mother is acting unreasonably in deciding to withhold her consent 
to the adoption. 

Accordingly, I would allow the appeal and discharge the adoption order. Our order 
should contain any necessary direction to the Registrar General as to cancellation of 
entries under s 24 (3) of the 1958 Act. 

I add that I am in agreement with the suggestion, that Sacus LJ will make, that it 
is desirable that in cases where it is to be alleged that consent is being unreasonably 
withheld, particulars of the matters relied on should so far as is practicable be given 
in advance of the hearing; thus the parent will know in advance the case made 
against him or her on a matter in which the burden of satisfying the court is on the 
shoulders of those supporting the adoption. 


SACHS LJ: The appellant is the mother of the child, born on 28th March 1968. 
The applicants are the foster parents to whom the child was entrusted for care, on 
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reward from the local authority, just after its birth. They wish to adopt the child. 
The mother does not consent. 

The bond between mother and child is perhaps the strongest that nature forges. 
It is open to the court in certain circumstances to sever that bond. Any such severance 
is complete and irrevocable. The mother ceases in law (s 7 (1) (a) of the Adoption 
Act 1958) and in truth to be a parent; she is not entitled ever to see the child in 
infancy again—indeed it is normally undesirable that she should. As against a mother 
unwilling to have the bond severed, the order of the court imposes a grave penalty. 

One of the circumstances in which the court is entitled to sever the link is if the 
mother’s refusal to consent to the adoption is held to be unreasonable. The dominant 
question in the present case is what is the proper approach to the issue whether such 
a refusal is unreasonable. It is an important question, to which members of this court 
have in the past devoted much care and delivered cogent and closely reasoned 
judgments. Of these the most powerful and authoritative is that of Jenkins LJ when 
giving the considered judgment of a court strong in width of relevant experience in 
Re K (an infant), Rogers v Kuzmicg (1), which incidentally expressed unqualified approval 
of the considered reasoning of the Divisional Court in Hitchcock v W B (2). In the main 
the principles of approach are thus well settled, but on a few important points it 
appears on analysis that there may be a divergence of principle between some state- 
ments in that decision and those in more recent cases, and also as between some of 
the statements in those later cases. Some of these may merely be due to the applica- 
tion of principles to special facts. But where conflicting views are to be found it is 
right to revert to those expressed by Jenkins LJ. These have at all times bound this 
court, and no portion of that penetrating and humane exposition of the protection 
afforded to a mother by the Adoption Act 1950 has in any later case been the subject 
of criticism. Moreover that authoritative decision had been uniformly followed 
during the years that preceded the passing of the 1958 Act which, in ss 4 (1) and 5 (1), 
repeated those provisions of earlier legislation which had been considered in that 
judgment. The legislature must thus be taken to have in effect incorporated the prin- 
ciples laid down in that judgment in the 1958 Act, and it is for this court to honour 
the intentions of the legislature. 

We have in the present case had the benefit in this court of particularly full and 
careful argument and a comprehensive citation of authorities. From the latter there 
emerged plain guidance on a number of points which will be noted later. On some, 
however, difficulties became apparent in relation to certain matters which substan- 
tially affected the mind of the learned county court judge and also on others which 
counsel for the applicants urged should be taken into account on this appeal. It is 
convenient first to seek to resolve those difficulties. 

Particular matters mentioned by the judge were first the risk of long-term psycho- 
logical injury to the child; secondly, the better material position of the applicants; 
and, thirdly, the irregularity of the mother’s past life. In addition it was suggested 
in this court that adverse weight should be given to the mother’s vacillation and to 
any damage that has been or might be caused to the interests and feelings of the 
applicants—although the first of those contentions was later abandoned. It was the 
conduct of the mother with regard to each of the above matters, save the last, that 
was relied on on behalf of the applicants. 

As a preliminary to dealing with each of them in turn, two questions call for an 
answer. What is the nature and degree of conduct which may deprive a mother of 
her right to be a parent? By whose standards does one judge what is reasonable? 
That such conduct must be culpable is, of course, clear from the analysis of the 
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relevant provisions of the 1950 Act by Jenkins LJ in Re K (1), his reference to the need to 
establish something not far short of the highly culpable offences referred to in s 5 
(1) (a) of the 1958 Act, and the view expressed that the cases in which it can be held 
established must be ‘exceptional’. After a similar analysis DieLock LJ in Re C (an 
infant) (2) used the phrase ‘callous or self-indulgent indifference’ to define the test. In 
short the degree of culpability to be established is high—as one would expect when an 
order is sought that has penal aspects. Moreover, using the standard tests to be found 
in the judgments in Hornal v Neuberger Products Ltd (3) the degree and clarity of proof 
demanded is that appropriate to the importance of an “extremely serious matter’, to 
cite the words of Lorp Gopparp C] in Hitchcock's case (4). 

Are the standards of reasonableness those normally applied by a welfare officer 
accustomed to regard the child’s interests as paramount or those of a mother who 
genuinely wishes to remain a parent? Clearly not the former—for that incidentally 
would be to confuse custody and adoption proceedings contrary to the authorities which 
will be later cited. Nor is the standard that of some hypothetical mother. There exists 
no Clapham omnibus designed to accommodate all mothers. The court is concerned 
in each case with the particular mother in her own circumstances and environment and 
full weight must be given to the individual mother’s natural desires in relation to 
her child. Mothers, like judges, may differ as to what is reasonable, and yet not be 
unreasonable. Having had the advantage of reading the judgments of RusseLt and 
Cross LJJ, I respectfully find myself in full agreement with what they say on this 
subject. The onus lies squarely on whoever asserts a mother is unreasonable—and 
it has been rightly said more than once that a mother who genuinely wishes to 
remain a parent, is able and willing to support the child, and has not offended against 
s 5 (1) (a) or (2), ought not normally to be held to be unreasonable in refusing consent. 

On that basis I turn to the risk of psychological long-term disturbance to the child; 
this seems to have been a matter which the county court judge regarded as of high 
importance—perhaps the most important and one much pressed in this court. 
There was no medical evidence before him, but I am prepared to assume that judicial 
notice can now be taken of the existence of such a risk—or alternatively to assume 
that there will never be a lack of psychiatric experts to provide some evidence to that 
effect. Equally, I would assume, judicial notice can be taken of a second and better 
known set of risks occurring when a child is told that the parent it has been taught 
to regard simply as ‘mother’ is not truly the child’s mother. Whether one set of risks 
is greater than the other could be a matter of dispute. 

Exceptional cases apart, the court does not put the first risk into the scale for a 
number of reasons, of which I will mention two. First, the risk is speculative (cf 
per Ormerop LJ in Re W (an infant (5) as cited in Re C (2) and at highest one of many 
speculative risks which must be taken in any adoption case. Secondly, and perhaps 
most importantly, it cannot be unreasonable for a mother, even if apprised of the 
normal risk, to consider that she can overcome this risk at the same time as the 
short-term disturbance which any change involves for an infant. Again I respectfully 
endorse what Ormerop LJ said in Re W—as cited in Re C. There can of course be 
cases where there is a special risk (as there was in Re L (An infant) (6) or in Re C) 
and it could be culpable conduct of a mother to ignore it. But that would be unusual 
and must be strictly proved by the evidence in that particular case. (See the judgment 
of Pearson LJ in Re C.) 

(1) 117 JP.9; [1952] 2 All ER 877; [1953] 1 QB 117. 
(2) 129 JP 62; [1964] 3 All ER 483; [1965] 2 QB 449. 
(3) [1956] 3 All ER 970; [1957] 1 QB 247. 
(4) 116 JP 4o1; [1952] 2 All ER 119; [1952] 2 QB 561. 
(5) (1963), unreported. 
(6) (1962), 106 Sol Jo 611. 
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For my part, I consider such proof must be really strong, and am concerned with 
the dangers of a whole class of adoption cases being in effect decided by the psychiatric 
specialist profession. Moreover, to decide these cases on such a basis can only too 
easily result in the courts’ descending the slippery slope of a custody type welfare 
contest between mother and foster parents. This would have results wholly contrary 
to the legislature’s intentions as manifested by passing the 1958 Act after the decision 
in Re K (1) and incidentally the considered judgments in Hitchcock’s case (2) and Watson 
v Nikolaisen (3). 

Assuming the true mother is in a position to look after the child in a way that 
provides reasonably for its accommodation, food and health, the better material 
position of the proposed adopting parents is clearly shown by the authorities not to 
be relevant to the issue of consent—a millionaire has no more claim to deprive a 
mother of her child than a milkman. Nor can it normally be put into the scales 
against the mother that her position may change in the course of time—otherwise 
unmarried mothers and widows without worldly endowments would always be at 
risk. Nor can the fact that her past was irregular—at any rate if she has for a reason- 
able time been living in a steady manner. | have deliberately refrained from adding 
‘of itself’ to the words “put into the scales’. It can be only too easy in this class of case 
to fall into the dangerous trap of adding nought to nought and producing some digit 
or digits. That is particularly so in regard to welfare factors to which a court is used 
to giving weight in custody proceedings. 

Of the points taken in this court, although not apparently at first instance, the 
first related to alleged vacillation. For a mother to change her mind is permissible 
and indeed natural (Re K (1). Moreover it is well recognised that during the period 
following the birth of a child the mind of a mother is especially susceptible to dis- 
turbance (cf the Infanticide Act 1938). In addition, nowadays, a mother can find 
herself under persuasive pressure from welfare officers, her family, doctors and others 
—any one of whom can affect her mind in one directionor another. Unless the vacilla- 
tion is at least of a high order—‘bewildering’, as occurred in Re W (4)—it cannot be 
put in the scales against a mother. Whether it must also be shown to be likely to 
harm the child by putting its future at risk, or whether the interests of the 
proposed adopters can properly be taken into account, is a matter to which later 
reference will be made. As, however, counsel for the applicants towards the end of 
his address rightly conceded, there is no evidence of undue vacillation here, no 
more need be said on this point, save that it affects the next to be mentioned. 


There remains the question whether and to what extent the interests of third 
parties, and in particular the proposed adopters, fall to be considered. The Act sets 
out a number of instances where the mother’s culpable conduct against the child may 
deprive her of the protection given by s 2 (4) (a) of the 1950 Act; it mentions none of 
conduct towards others. No case prior to 1962 has been cited in which conduct towards 
others was held to be culpable; moreover, the judgment in Re K, (1) at least implicitly 
and perhaps explicitly later, excludes from consideration as a general rule the 
claims of foster parents. Then came Re L (5), a case with movingly exceptional features 
in which the effect of the mother’s conduct in relation to the interests of the foster 
parents was taken into account against her; later that approach was followed in 
Re C (6), in which it is also envisaged by Pearson LJ that ‘others’ may have interests 
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to be considered (but see Diptock LJ as to the grounds for this). The reasoning in 
Re K (1) was, however, in no way criticised in either case. There Jenkins LJ referred 
to this matter as follows: 


‘the remarkable consequence would ensue that foster-parents entrusted 
for reward with the care of a child bya parent not for the time being able to 
provide it with a suitable home could in due course confront the parent with 
an application to adopt the child which the parent would be _ unable 
to oppose. 


I respectfully follow and endorse that approach, which incidentally has its bearing 
on the question of psychological consequences. (It has already been indicated in 
another helpful considered judgment, Watson v Nikolaisen (2), that the relevant pas- 
sages on this topic are unlikely to be intended to cover only cases where the parent 
has contributed to the cost of the child.) 

In the instant case there has been no undue vacillation and no other conduct has 
been alleged to be culpable vis-a-vis the applicants, so counsel for the applicants’ 
point as to the latter’s interests fails on the facts. Thus I am absolved from con- 
sidering whether conduct, which is not culpable against the infant and does not harm 
him but is in exceptional cases so against the interests of the foster parents in law 
as to constitute culpable conduct, can entitle the court to hold that the mother was 
unreasonable and thus to deprive her of her protection. Suffice it to say that there 
seems to be a conflict of authority as to how the Act should be interpreted and the 
point is one which may well have to be resolved in due course elsewhere when an 
appropriate case arises. In any event that conduct must be exceptional. For my part I 
am impressed by the fact that in all cases where it is sought to sever the natural bond 
between mother and child against the will of the former, the court is in truth being 
asked to apply penal provisions of an Act, and if there are two reasonable interpre- 
tations of the effect of those provisions it must apply the one least adverse to the 
mother whom it is sought to penalise. 

So much for the points of difficulty raised in the course of argument. I can now 
return to the general pattern of the approach to an issue of whether a parent ‘is 
withholding consent unreasonably’. Such has been the care devoted in the courts 
to the approach appropriate to this important and difficult question that the judg- 
ments on this matter have of necessity been lengthy. Accordingly, before turning 
to the facts in the instant case, it may be of some general service to state in compact 
form, even at risk of a degree of repetition, the points that fall to be kept in mind 
as relevant to the approach to the present decision—including both those which are 
well settled and those which it has been necessary to discuss earlier in this judgment 
because of certain difficulties. (i) The provisions of s 4 of the Act that there shall 
be no adoption of a child without the consent of the parent are for the protection of 
the parent (cf per Dietock LJ in Re C (3)). (ii) That protection can be destroyed by 
clearly establishing the mother to be guilty of conduct culpable to quite a high 
degree (cf Re K (1)). (iii) It is not only wrong to apply the welfare tests appropriate to 
custody proceedings as being a primary consideration in an adoption case; it can be 
confusing and misleading so to do (Re K; Watson v Nikolaisen (2)). The conduct of a 
mother in disregarding the welfare of her child can, however, be shown to be 
culpable (see per Diptock LJ in Re C). (iv) When a mother genuinely desires to look 
after a child, is a reasonably good mother, and is able to provide for the child’s needs, 
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it is very difficult to say that she is unreasonably refusing consent (cf Hitchcock’s 
case (1) per Devin J). ‘Prima facie it would seem . . . eminently reasonable for any 
parent to withhold . . . consent’—see Re K (2). (v) The following factors cannot be 
taken as showing culpable disregard by a mother of her child’s welfare: (a) the 
material benefits to the child of being with adopters who are better circumstanced 
(Re K; Re C (3) per Dietock LJ); (b) the fact that she considers she can overcome 
any psychological risks normally inherent in taking over care of her child from 
foster parents—where exceptional risks are established each case falls to be con- 
sidered on its particular facts—see authorities already cited; and (c) irregularity in 
her life—if she is able properly to look after her child (Re K). (vi) It is wrong to take 
adverse account of a mother’s withdrawal of consent to adoption; on the contrary 
it is permissible (Re K) and indeed it is natural and to be expected that a mother 
may change her mind on this matter (Re K). Exceptionally prolonged and repeated 
vacillation can be regarded as culpable conduct, at any rate if it affects the child. 
(vii) The standard by which the mother’s conduct and reasonableness is to be assessed 
is not that of a welfare officer but of the mother in her particular circumstances, 
having due regard to the effect of the natural bond between mother and child. 
(viii) Unreasonableness in withholding consent is a question of fact, which must be 
proved by those who assert it as a condition precedent to any exercise of the court’s 
discretion on the basis of the provisions of s 7 of the Act. As a question of fact it falls 
to be reviewed as such by an appellate court in appropriate cases, and any deviation 
from the proper approach to the issue can set that question of fact at large. 

To resolve the contests between a parent and proposed adopters on the basis that 
normally the correct test is to take the course which is in the better general welfare 
interests of the child is plainly wrong. It ignores the necessity first to establish 
culpable conduct by the parent. To change to that test from the approach laid down 
by the Act could entail far-reaching and grievous consequences as against parents 
unwilling to forfeit their parenthood. It is, of course, (as was pointed out by Cross LJ 
at first instance in Re W (infants) (4) and as he is about to mention in his judgment in 
the present case) open to the legislature after considering those consequences to make 
such a change. It is not open to the courts, by adopting a ‘welfare’ approach to the 
concluding words of s 5 (1) (b), to effect by a side wind a change contrary to the 
legislature’s intentions. 

Before returning, in the light of the approach which the authorities show to be 
appropriate, to the facts of the present case and to the judgment of the county court 
judge touching those facts, I would first like to express some sympathy with him 
and indeed with the scores of other judges and justices before whom may come 
contested adoption proceedings. It is only too easy for them to go wrong when 
faced by the citation of relatively short passages from amongst the many long 
judgments given on the subject. 

It is not necessary for me to recapitulate the facts which have been recited in the 
judgment of Russext LJ. It is enough to say that this is a case where the mother is 
someone of whom it was neither said, nor could be said, that she was in any way 
a bad mother; indeed she had obviously looked after her other two children well. 
Nor was it said, nor could it be said, that with the aid of social security she was not 
in a position to look after the children. Nowhere in the judgment is there really a 
suggestion that she had been guilty of any culpable conduct. In particular it is not 
sought to blame her for her conduct in relation to the welfare of the child. Nor can 
it be said that she abandoned the child either in the sense that word is used in 
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s 3 (1) (a) (see Watson v Nikolaisen (1) or, despite counsel for the applicants’ submissions, 
in any other relevant sense. On the contrary she acted sensibly and no fault can be 
attributed to her for following a welfare officer’s advice. 

Having, with these matters in mind, read and reread with anxious care the judg- 
ment delivered in the instant case, it seems clear that taken as a whole it is what 
might be called a ‘welfare’ judgment in which there has been followed step by step 
a welfare report of a welfare officer. The unfortunate fact is that fundamentally the 
learned county court judge has fallen into error as regards his approach through 
overreliance on a passage in a judgment in the exceptional case of Re L (2) without 
being referred to the preceding considered judgments which deal so fully with the 
problems of adoption cases as a whole. It is, indeed, a classic instance of the dangers 
of descending the slippery slope to which reference has been made and thus not 
having proper regard to the difference between custody and adoption proceedings 
respectively. 

In those circumstances it is necessary in this court to come to one’s own conclusion 
on the question of fact whether the mother has unreasonably withheld her consent. 
For this purpose it suffices briefly to deal with each of the factors which appeared 
to weigh at first instance and then to have regard to those factors as a whole. It is 
in essence a simple case once a correct approach is adopted. Taking first the question 
of long-term psychological risks. There was no medical evidence. There was no 
suggestion of any exceptional risk. On the principles already discussed these risks 
cannot be put into the scales against the mother. As regards the better material 
position of the applicants, this is irrelevant, and also cannot be put into the scales. 
As to the mother’s past irregularity of life, counsel for the applicants conceded that 
if what was stated in Re K (3) by Jenxtns LJ correctly sets out the proper approach 
then that irregularity cannot be put into the scales in this case. I consider that that 
statement should be followed. The Adoption Act 1958 is not (as counsel for the 
applicants also rightly conceded) a piece of legislation intended to deprive even 
prostitutes of the right of parenthood if they are in fact good mothers. There is again 
nothing under this head that can be put into the scales. 

The other points taken on behalf of the applicants have already been dealt with. 
While having, I hope, every sympathy with foster parents who in the nature of 
things come to love the youngsters in their care, they must know that they have as 
such no claim on the infants and are at risk of a sad break. Only if there is culpable 
conduct by the true parents can they step in without the consent of the latter. 

Looking then at the position as a whole, we were invited by counsel for the 
applicants to take account of the cumulative effect of all the matters referred to by 
the learned county court judge and those raised in this court. That would involve 
adding nought to nought and produce a digit. Such a process would be wrong. 
The plain fact is that the conduct of the mother has not been established to be 
culpable either as regards the welfare of the child nor in any other relevant direction. 
She has not been shown to be unreasonable and I too would allow the appeal. I 
would add that the difficulties which can arise in this class of case are by now 
manifest. Accordingly, to enable the issues to be properly considered at first instance, 
the courts should in future ensure that the proposed adopters give before trial 
particulars of the matters relied on to show that a parent is unreasonably withholding 
consent to adoption. 


CROSS LJ: If the court has power to make an adoption order, the probable 
effect of making it on the welfare of the infant will be the governing consideration in 
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the mind of the judge when he decides whether or not to make it. But the Adoption 
Act 1958 prescribes various conditions which have to be satisfied before the power 
to make an adoption order arises. The conditions in ss 4 and 5 are directed to safe- 
guarding the position of the natural parents. Section 4 lays down the general principle 
that an adoption order cannot be made unless the parents consent to its being made; 
but s 5 provides that the court may dispense with such consent if one or other of certain 
specified states of fact exist. Two of them—namely that the parent in question cannot 
be found or is incapable of giving his or her consent—are cases in which it is not 
possible to ascertain whether or not the parent in question is willing to consent. 
Four of them—namely that the parent has abandoned, neglected or persistently 
ill-used the child or has persistently failed without reasonable cause to discharge the 
obligations of a parent—are cases in which the behaviour of the parent in question 
towards the child has been such as to make it right that he or she should forfeit the 
right to veto the adoption. 

It is, unfortunately, not so clear to what sort of circumstances the remaining 
case—namely that the parent in question is ‘withholding his [or her] consent 
unreasonably’—is intended to relate, for the Act does not specify what standard or 
degree of unreasonableness is envisaged. One approach to the problem would be 
to say that since a reasonable mother thinks first and foremost of the welfare of her 
child, if the court is satisfied that its welfare will be promoted by the making of the 
order the mother is acting unreasonably in refusing her consent. In my judgment, 
such an approach to the problem cannot possibly be right. In the first place if it is 
right, then the Act might simply have provided that the consent of a parent might 
be dispensed with if the court was satisfied that the welfare of the child would be 
promoted by the making of the order. Indeed no reference to parental consent 
would really be needed at all since the court would never make an order if it did 
not think it was for the benefit of the child that it should be made. 

But quite apart from this point there are several other considerations which, to 
my mind, show that what I may call the ‘welfare’ approach to the words in question 
is not right. First, although it is no doubt true that a parent who agrees with the 
judge that his child will benefit by being adopted, and gives his consent accordingly, 
can be said to be acting reasonably, it does not follotv that a parent who disagrees 
with the judge is acting unreasonably. In many cases whatever standard of reasonable- 
ness you postulate, two views may reasonably be entertained. Secondly, one must 
remember that a parent faced with the question whether or not to consent to the 
adoption of his or her child may well not be in a perfectly ‘reasonable’ frame of 
mind. The mother of an illegitimate child, for instance, may be torn by conflicting 
emotions; on the one hand the feeling that she ought to be a mother to her child, 
on the other the feeling that the child may well be better off ifadopted. Consequently 
she may vacillate and change her mind. In finally deciding (if she does so decide) 
to keep the child, she may take what a detached observer would think was an over- 
optimistic view as to her ability to cope with the child. Again she may in the view 
of a detached observer underestimate the risk that the transfer of the child from the 
proposed adopters to herself may affect the child adversely. But the detached observer 
might well say: ‘Although anyone who could view the problem with detachment 
as I can would say, as I do, that she is making the wrong decision, I can quite under- 
stand her point of view and judging her by the standards appropriate to a woman 
in her position, I do not think that she can be said to be acting unreasonably’. 

Again, to take a third possibility, one may have a calm and detached parent who 
says: “Yes, I agree that my child would probably be better off—not simply materially 
but in every sense of the word—if he was adopted. But, after all, it is my child 
and though I shall not be able to do as well for the child as the proposing adopters 
I am not hopelessly unsuitable as a parent and I want to have a try’. Can such a 
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parent be said to be acting unreasonably within the meaning of the section if she 
refuses her consent? 

Assuming for a moment that there is no authority the other way, all these 
considerations lead me to think that the section envisages a degree and standard of 
unreasonableness which although not amounting to positive misconduct with regard 
to the child does not fall far short of it. To bring a case within the section, the court, 
I would think, must be able to say: “This is really too much. Making every allowance 
for the difficulty of your position, in refusing your consent you are failing to face up 
to obvious facts. You are shutting your eyes to a blameworthy degree to the very 
serious consequences which your refusal of consent will almost certainly entail for 
your child’, 

I turn now to see whether there is anything in the decisions inconsistent with that 
view of the meaning of the words. I will take them in chronological order. The 
decision of the Divisional Court in Hitchcock v W B (1) is wholly consistent with this 
view. I would refer in particular to the words of Lorp Gopparp CJ: 


‘if all these circumstances exist I can see no reason why a father can be 
said to be acting unreasonably if he says, “Good as it might be for my child 
to be adopted and looked after by somebody else, 1 am not prepared that my 
child should be removed entirely out of my life and no longer be a member of 
my family and that I should be as if I had never had the child at all”.’ 


Again the decision of this court in Re K (an infant), Rogers v Kugmicz (2) is consistent 
with it. JeNKins LJ said that to come wthin the words a case which did not falli 
within one of the other sets of circumstances envisaged by what is now s 5 would 
be an exceptional one. Moreover, he stressed the distinction between custody 
cases and adoption cases. 

Next comes Re L (An infant) (3) which is referred to in Re C (an infant) (4) It may well 
be possible to justify the decision in that case even on the narrow interpretation 
which I would put on the words in question, but Lorp Denninc MR in his judgment 
in Re L certainly used language which, read without regard to the very unusual 
facts, might suggest that in his view the section envisages a higher standard of 
reasonableness than, apart from authority, I would think that it envisages. Next 
comes another case, Re W (an infant) (5), also referred to in Re C, which is in no way 
inconsistent with the view which I have expressed. Finally there is Re C. In that 
case Dip.ock LJ expressed the view that to come within the words a mother must 
at the least display a ‘self-indulgent indifference’ to the welfare of her child. That 
accords entirely with my view, although I am not altogether sure that I would have 
hought that on the facts the mother’s attitude in that case satisfied that test. 
PEARSON LJ, on the other hand, quoted with approval the passage in the judgment of 
Lorp DENNING MR in Re L (3), to which I have referred. In this state of the authorities 
I do not think that I am precluded from applying the stricter test—indeed I think 
that the preponderance of authority is in its favour. 

I turn now to the facts of this case. It certainly cannot be suggested that the mother 
was in March 1969 so palpably unfit to look after the child in question as well as her 
two other illegitimate children that her refusal to consent to his adoption could be 
described as ‘unreasonable’ on that ground. Such a conclusion would be altogether 
inconsistent with the views expressed by the welfare officer in the concluding 


(1) 116 JP 401; [1952] 2 All ER; 119; [1952] 2 QB 561. 
(2) 117 JP 9; [1952] All ER 877; [1953] 1 QB 117. 
(3) (1962), 106 Sol Jo 611. 

(4) 129 JP 62; [1964] 3 All ER 483; [1965] 2 QB 449. 
(5) (1963), unreported. 
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paragraph of her report. Further, if that were true in March 1969, it must have been 
equally true in July 1968, but it is common ground that if the mother had changed 
her mind about adoption then no one could have said that she was acting unreason- 
ably. The case against her must rest entirely on what she did or did not do between 
July 1968 and March 1969. Two of the points which counsel for the applicants 
took with regard to her conduct during that period—although they were not in fact 
taken by the judge—do not in my judgment tell against her at all. The first is her 
failure to visit or keep in touch with the child. Now, according to the evidence, 
when the child care officer told her that she must make up her mind one way or the 
other with regard to having the child adopted, the mother suggested that she should 
try having the child with her at weekends to see whether or not she could cope. 
The child care officer may possibly have been right in opposing that suggestion, 
but it was not on the face of it an unreasonable one and it is quite inconsistent with 
the view that the mother had no real interest in this child until for some unknown 
reason she suddenly changed her mind in March 1969. By acquiescing in the view 
of the child care officer that if she was not prepared to give up the idea of adoption 
altogether and take back the child she must sever her ties with him completely, 
the mother certainly laid herself open to the argument which is urged against her 
that by March 1969 she had lost contact with the child for so long that it was un- 
reasonable of her to refuse consent to his adoption. But one cannot fairly also stig- 
matise her as a mother who had no interest in her child and give her so to say 
additional black marks for not seeing him between July and March. 

Another point urged against the mother is the fact that she signed a formal consent 
to the adoption on 11th February 1969. In my judgment there is nothing in that 
point. She had given consent in principle to his being adopted from, or indeed from 
before, the date of his birth and she was consenting to his being adopted by the 
applicants from September onwards. The form of consent which she signed—which 
stated on its face that she could retract it—was merely evidence on which the court 
could act if she did not appear at the hearing. It carried the matter no further so far 
as the applicants were concerned and the case against her would have been just as 
strong or weak if she had never signed any consent before she retracted the consent, 
which she had in effect given months before, in March 1969. The whole question, 
as I see it, is whether by March 1969 the mother had acquiesced for so long in her 
child being cared for by the applicants first as foster parents and then with a view to 
adoption that to retract her consent in March displayed, to use Dietock LJ’s words, 
‘self-indulgent indifference’ to the welfare of the child and, so far as it is relevant, 
self-indulgent indifference to the feelings of the proposed adopters. 

The task of the judge in deciding custody cases—and indirectly, therefore, in 
deciding contested adoption cases—has undoubtedly been made more difficult than 
it used to be by developments in medical thought over the past 20 years or so. Before 
the war it was, I think, generally assumed that although he might be made tempor- 
arily unhappy, a young child would not be lastingly disturbed by being transferred, 
even after a prolonged stay, from the care of foster parents or prospective adopters 
to his natural parents if both were approximately equally well qualified to look 
after him. But nowadays specialists agree in saying that there is some risk of lasting 
emotional disturbance to any child who is removed from the care of one woman 
to that of another between the ages of six months and 24 years. They are not, however, 
able to estimate the degree of risk nor to compare that risk with the risk which 
admittedly exists that a child who is adopted in infancy may be emotionally dis- 
turbed when he learns years later that the adoptive parents are not his real parents. 
But although the problem has been undoubtedly to some extent complicated by 
this development of medical opinion, I do not think that the complication affects 
this case. In the first place as no medical evidence was in fact given I do not think that 





Justice of the Peace and Local Government Review Reports, January 30, 1971. 


58 JUSTICE OF THE PEACE AND Vol. 


one can fairly attribute to the mother the knowledge of Harley Street opinion which 
she would have had if she had been used to hearing wardship cases. Secondly, even 
if general evidence not directed to any particular features of the actual case had 
been given, I do not think that a mother who maintained her wish to retain her 
status as a mother in face of such general evidence could be considered to be acting 
unreasonably within the meaning of s 5 of the Act. In this connection I would 
respectfully adopt what was said by Ormerop LJ in the unreported case, Re W (1) 
referred to in Re C (2). 

I turn now to the question of the effect of the refusal on the applicants. I am 
prepared to assume for the purpose of this judgment that the effect of a refusal of 
consent on the happiness of the applicants is a matter to be taken into account in 
considering whether consent has been unreasonably withheld; it is, indeed, probably 
only on that footing that the decision in Re L (3) can be justified on the narrow con- 
struction of the wording of the section. But even on that footing one must bear in 
mind that prospective adopters are themselves entitled to refuse to adopt the child in 
question if during the probationary period they decide for one reason or another 
that they do not want to go on with the adoption and that they know perfectly well 
that they are taking the corresponding risk that the natural parent or parents may 
change his or their minds during that period. It is, I think, on any footing only in 
extreme cases—such as Re L (3)—that the distress caused to the proposed adopters 
has great relevance and on the facts of this case I cannot think that it has any 
appreciable weight. 

To decide this case in favour of the applicants would, as I see it, go further in the 
direction of the ‘welfare’ approach than any case has yet gone. On the facts, it would 
be harder to justify on the narrow construction than Re C (2) and would be quite 
inconsistent with the decision in Re W (1), which Pearson LJ recognised as a stumbling 
block in the way of the decision at which the court in fact arrived in Re C. 

In deciding as he did in this case, the judge, in my view, applied the wrong test. 
The question which he asked himself was: ‘Am I satisfied that the making of the 
adoption order will promote the welfare of this child‘? and not, as I think that it should 
have been: ‘Am I satisfied that making every proper allowance for the difficulty 
in which the mother finds herself, she, in refusing her consent, is failing to face up 
to the realities of the case and is shutting her eyes to a blameworthy degree to the 
obvious dangers to which she is exposing the child?’. Accordingly, in my judgment, 
this appeal should be allowed. To hold a balance in adoption cases between the 
interests of the child and the claims of the natural parents is obviously difficult. 
It may be that today informed opinion would attribute more weight to the interests 
of the child and less to the claims of the parents than it did in 1958. I have no views 
one way or the other; but if the balance is to be tipped in favour of a purely ‘welfare’ 
approach then that result should be achieved by Parliament after full consideration 
of all that is involved and not by the court putting a construction on the words 
‘withholding unreasonably’ in s 5 which they were not, in my view, intended to bear. 

In conclusion I would add that I agree with Sachs LJ in thinking that those who 
ask the court to dispense with the consent of a parent on the ground that it is being 
unreasonably withheld should furnish the court and the parent in question with 
particulars of the matters on which they rely as showing that the parent is acting 
unreasonably. I agree that this appeal should be allowed. Appeal allowed. 


Solicitors: Wallace Bogan & Co; T V Edwards & Co. ELS. 


(1) (1963), unreported. 
(2) 129 JP 62; [1964] 3 All ER 483; [1965] 2 QB 449. 
(3) (1962), 106 Sol Jo 611. 
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(Davis, WINN AND KaArMINSsKI, LJJ) 
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Re B (an infant) 


Adoption—Consent—Dispensing with consent—Unreasonable withholding of consent— 
Unreasonableness—Refusal involving serious risk of affecting future happiness of child 
—Adoption Act, 1958, s 5 (1) (b). 

Consent to an adoption order may be withheld ‘unreasonably’ within the meaning 
of s 5 (1) (b) of the Adoption Act, 1958, even though there is nothing culpable or blame- 
worthy in the refusal of consent. The test of reasonableness of the withholding is 
whether a reasonable parent would regard a refusal to permit the adoption of the child 
as involving a serious risk of affecting the whole future happiness of the child. 


Appeat from Bournemouth County Court. 


John Davies, QC, L J Blom-Cooper, QC, and Caroline Rogers for the intending adopters. 
A W M Davies QC and R M S Shawcross for the mother. 

Cur adv vult 
8th October. The following judgments were read. 


DAVIES LJ: This appeal concerns a male child born to the mother on 5th April 
1969. The mother had originally given her consent to the adoption, but subsequently 
she withdrew it; and the basis of the application before the county court judge and of 
the appeal before this court was the contention on behalf of the applicants that in 
the circumstances the court ought to dispense with the consent of the mother to the 
making of the order on the ground that she was withholding her consent unreason- 
ably within the meaning of s 5 (1) (b) of the Adoption Act 1958. The learned county 
court judge in a full and careful judgment decided that the applicants had failed to 
make out their case. 

The appeal was heard in this court on 8th, 9th, roth and 13th July 1970. On the 
last of these dates, at the end of the submissions of counsel, it became obvious that it 
was necessary to put into writing the reasons for the decision at which we had unani- 
mously arrived, namely that the appeal should be allowed and that the adoption 
order should be made. Nevertheless, in order that the parties should not be left 
in suspense, we thought it right to announce our decision forthwith in open court 
without at that stage giving any reasons, and we accordingly did so. 

It is necessary to go in some detail into the past history of the mother, Mrs B, as 
she now calls herself, and the man B with whom she was living at the date of the 
hearings in the county court and in this court. She is now 35 years old and has since 
1964 been intermittently living with B, who is 38 and is the father of the child. He 
is engaged in some sort of motor car business. So far as the applicants are concerned, 
the male is 38 and the female 27. They both come from distinguished army families 
and he is an officer in a well-known cavalry regiment. They were married in Septem- 
ber 1965, but have remained childless on account of some psycho-sexual impotence 
on the part of the husband, a condition which the learned judge considered would 
be unlikely to render their marriage unstable and should not be taken as a bar to the 
adoption. 

I would interpolate here that, so far as it is relevant, it is plain on the evidence 
that, without going into detail, the prospects of the child as regards material, social 
and financial considerations and as regards the prospects of a stable home and sur- 
roundings would be immeasurably superior if he remains with the applicants to 
those which he would enjoy if he is returned to the mother with or without B. As 
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one small example of this, it is to be noted that since he was handed over to the 
applicants in September 1969, he has already been put down for Eton. 

Returning to the mother, she had an unfortunate and unhappy childhood. She 
was born in 1934 while divorce proceedings were pending between her parents. 
She was abandoned by her mother some ten days after her birth. There was a settle- 
ment of about {14,000 made on her by her father and the co-respondent in the 
suit. That fund was principally administered by Mr Shaw, a solicitor, who was one 
of the trustees and acted as the mother’s guardian. As a matter of history it would 
appear that that fund has by now been almost wholly expended, save for a sum 
of {500 put by for use in the event of the mother being able to take divorce pro- 
ceedings and a final sum of {1,000 due to be paid to her on her fortieth birthday. 
In June 1954, she married a man called A whom she had met when they were both 
employed in a London store. By him she had two children, a boy born in 1956 and a 
girl born in 1958. That marriage obviously deteriorated for by late 1963 or early 
1964 the mother was living with B at a cottage in W. In January 1965, the mother 
applied for the custody of the two children, but it was awarded to their father, A, 
possibly because she was living in adultery with B. 

I come now to the remarkable matrimonial or extra-matrimonial career of B. 
He had married in 1955 and there was issue of that marriage one child, the paternity 
of whom B disputed. During that marriage, in 1957, he had a child by a woman 
called G, reputed to be an American millionairess. In March 1962 his wife divorced 
him. In July 1962, he married G, but within 18 months was associating with the 
mother. And—to anticipate for a moment—in 1966 G divorced him. In March 
1964, the mother found herself pregnant by B. Whereupon B left her and resumed 
cohabitation with G, his then wife, with a view to a reconciliation, but after some 
three months returned to the mother, with whom he intermittently remained 
until May 1969. In December 1964, the mother gave birth to a stillborn child. In 
1966 the mother underwent a serious surgical operation to deal with a blocked 
fallopian tube, and there is little doubt that, as the judge found, her object in so 
doing was to enable her to have a child by B and so, as far as possible, to cement 
their union. By the summer or early autumn of 1968 the mother must have become 
pregnant with the child with which we are presently concerned. Shortly after that B, 
as he had done on the occasion of her previous pregnancy, went off and lived with 
another woman, whose name we were not told, and then after three months returned 
to the mother. But by March 1969 he was associating with a young woman of 22 
years of age called H, although he continued to live with the mother until May 
when he set up house with H. 

On sth April 1969 this child was born. Very shortly after his birth he suffered 
from serious cyanotic attacks and was on two occasions in hospital for a fortnight 
or so. The mother was apparently told by the doctors that as a result of those attacks 
the child might have suffered serious brain damage, a view which in the event has 
happily proved unfounded. In May or June 1969 the mother got in touch with 
Mr Shaw, her solicitor and trustee, and told him that she wished the child to be 
adopted, and as a result Mr Shaw later told her that he had found suitable adopters; 
they were the applicants. On 4th July, after an interview with a welfare officer, 
the mother informed Mr Shaw, through his secretary, that she had definitely decided 
on adoption. On 13th August she took a job in London, having arranged for the 
child to be looked after, at first daily by one local woman and later weekly by another. 
On roth September, the child was handed over to the applicants, and on 1st October 
the mother let her cottage at W for 12 months, having taken a flat in London. 


Going back a little in time, on 15th September the mother had received a sum 
of £2,500 from her trust on her thirty-fifth birthday. Whether the next event had 
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any connection with that, one does not know. But in October, H whom B had been 
proposing to marry having gone abroad on holiday, B promptly returned to the 
mother and the two of them had a reconciliatory weekend and exchanged expensive 
presents. On 30th October, the mother informed Mr Shaw that she had changed her 
mind about the adoption and wanted the child to be returned to her. At Mr Shaw’s 
insistence she put this instruction in writing, namely in her letter of 31st October. 
But H returned to this country, heard of the reconciliation between B and the mother 
and attempted or pretended to attempt to commit suicide, whereupon B promised 
to marry her. Having learnt of this, the mother on 7th November telephoned Mr 
Shaw’s secretary to say that she had changed her mind again about the adoption 
and wished it to proceed; but within half-an-hour she telephoned again to say that 
she did not wish the adoption to proceed; and that has remained her attitude ever 
since. The following weekend she spent with Mr Shaw’s secretary, and her attitude 
then was that, whether B returned to her or not, she wished to keep the child and that 
if necessary she would take a domestic job where she could look after him. 

To complete the dates. On roth November, B married H and on 11th November 
took a house at C where H joined him. But their marriage was unsuccessful. Within 
a matter of days B was seeing the mother again. H remained with B in the house 
at C until February 1970. When she left, the mother rejoined B there. 

I turn now to consider the law, but would make certain preliminary observations. 
In the first place, it is to be pointed out that WinN LJ in the course of his judgment, 
which he wrote before his unfortunate illness, and with which I respectfully agree, 
has not only dealt with the authorities which were cited to us but has also considered 
the corresponding provisions of the earlier Acts, ie the Adoption of Children Act 
1926 and the Adoption Act 1950. This will enable me to deal with the authorities 
more briefly than one might otherwise have done and also, as far as the statute law 
is concerned, to confine my observations to the section which applies in the present 
case, ie s 5 of the 1958 Act. Secondly, it is to be pointed out that the decision which 
has perhaps caused us the most anxious concern is the recent decision of this court, 
composed of Russet, Sacus and Cross LJJ, in Re W (an infant) (1). That case is the 
subject of an appeal to the House of Lords. The appeal has not yet been heard, and 
we accordingly find ourselves in the somewhat embarrassing position of having to 
give our reasons for our decision in the present case without having the benefit of 
their Lordships’ views on the subject. The material part of s5 of the 1958 Act provides: 


(1) The court may dispense with any consent required by paragraph (a) of 
subsection (1) of section four of this Act if it is satisfied that the person whose 
consent is to be dispensed with—(a) has abandoned, neglected or persistently ill- 
treated the infant; or (b) cannot be found or is incapable of giving his consent 
or is withholding his consent unreasonably. 

‘(2) If the court is satisfied that any person whose consent is required by the 
said paragraph (a) has persistently failed without reasonable cause to discharge 
the obligations of a parent or guardian of the infant, the court may dispense 
with his consent whether or not it is satisfied of the matters mentioned in sub- 
section (1) of this section.’ 


It seems to me that the section draws a clear distinction between the cases covered by 
sub-ss (1) (a) and (2) on the one hand and those covered by sub-s (1) (b) on the other. 
The former are examples of misconduct towards the child; the latter are not, save 
insofar as it could be said to be misconduct unreasonably to withhold consent. If a 
person cannot be found, he could not in the ordinary case be said to be guilty of mis- 
conduct or, to use the word adopted by Sacus LJ in Re W (1), to be culpable on that 


(1) p. 42 ante. 
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account, any more than would a person who is incapable of giving his consent. And 
I for my part can see no justification for colouring the third case covered by sub-s 
(1) (b), namely, the unreasonable withholding of consent, with any conceptions 
to be drawn from sub-s (1) (a) or (2) and not to be found in the first two cases covered 
by sub-s (1) (b). To put it in another way, the two subsections do not, in my judgment, 
deal with seven examples of improper but similar conduct, they do not constitute a 
genus, and the cases covered by sub-s (1) (b) are not in pari materia with the others. 
However difficult it may be in any individual case to decide whether the withholding 
of consent is unreasonable (even though, as is plain on the authorities and as was 
admitted in the present case by counsel for the mother, the test of reasonableness is 
an objective one), the problem is not rendered any easier by the substitution of some 
other and different word for ‘unreasonably’ or ‘unreasonable’. Indeed, to do so 
served only to render the problem more difficult and to give the statute a meaning 
which its words do not bear. 

The earliest of the cases to which we were referred was Hitchcock v W B (1), a case in 
the Divisional Court. There the seriousness of an adoption order was rightly empha- 
sised and it was pointed out that whereas in custody and guardianship cases the 
welfare of the child is the paramount consideration, that is not so in adoption cases. 
Ane Devin J contrasted the words of s 3 (1) (c) of the 1950 Act, which the court was 
there considering and which are similar in effect to those of the 1958 Act, with the 
provisions of s 2 (3) of the 1926 Act which enabled the court to dispense with any 
consent if satisfied that the person whose consent is to be dispensed with (inter alia) 


‘is a person whose consent ought, in the opinion of the court and in all the 
circumstances of the case, to be dispensed with’ 


thus obviously giving to the court a wide discretion. 

Next in order comes the important and often quoted judgment of this court, 
given by Jenkins LJ in Re K (an infant), Rogers v Kugmicgz (2). That was also 
a case under the 1950 Act. The important passage for present purposes is where 
Jenkins LJ said: 


‘It is, no doubt, true that s. 3 (1) (c) extends to the case of a parent and gives 
the court jurisdiction to dispense with the consent even of a parent who has not 
been guilty of any such misconduct or dereliction of duty towards the infant 
as is mentioned in s. 3 (1) (a), if satisfied that such parent’s consent is unreason- 
ably withheld. But we ask ourselves in what circumstances is a parent, not guilty 
of any such misconduct or dereliction of duty, to be held to have acted unreason- 
ably in withholding his or her consent . . . One can imagine cases short of such 
misconduct or dereliction of duty as is mentioned in s. 3 (1) (a) in which a parent’s 
withholding of consent to an adoption might properly be held to be unreasonable, 
but such cases must, in our view, be exceptional.’ 


This clear distinction between misconduct or dereliction of duty on the one hand 
and unreasonable withholding of consent on the other, when applied to the present 
_case, shows that s 5 (1) (b) of the present Act deals with an entirely different state of 
affairs from that covered by s 5 (1) (a) and (2). It also, in my view, strongly suggests 
that in order to come within s 5 (1) (b) no element of misconduct, culpability or 
blameworthiness is necessary. 

It is also to be noted that Jenkins LJ said: 


‘... the withholding of a parent’s consent to an adoption order cannot be 


(1) 116 JP 401; [1952] 2 All ER 119; [1952] 2 KB 561. 
2) 117 JP 9; [1952] 2 All ER 877; [1953] 1 QB 117. 
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held unreasonable merely because the order, if made, would conduce to the 
welfare of the child.’ 


I would underline the word ‘merely’ in this passage. For from nearly all the judg- 
ments in the decided cases it is apparent that one of the matters which should be 
taken into consideration is the welfare of the child. Perhaps it would be more accurate 
to say that one of the matters which a parent ought reasonably to take into con- 
sideration in deciding whether or not to withhold consent should be the prospects 
and outlook for the child if adopted as compared with those if unadopted; 
these prospects would include material and financial prospects, education, general 
surroundings, happiness, stability of the home and the like. 

The next case in order of date was Re L (an Infant) (1) decided in July 1962, and 
referred to in the judgment of Pearson LJ in Re C (an infant) (2). PEARson LJ quoted 
the words of Lorp Denninc MR in Re L where he said: 


‘“But I must say that in considering whether she is reasonable or unreasonable 
we must take into account the welfare of the child. A reasonable mother surely 
gives great weight to what is better for the child. Her anguish of mind is quite 
understandable; but still it may be unreasonable for her to withhold consent. 
We must look and see whether it is reasonable or unreasonable according to 
what a reasonable woman in her place would do in all the circumstances of the 


929 


case . 


That test was adopted and applied by Pearson LJ who himself added these words: 


‘I would think it right that it is primarily the welfare of the child that the 
mother should have in mind.’ 


That case was referred to in A B and C B v X’s Curator (3), in which Lorp Sorn, while 
applying the test propounded by Lorp Denninc MR, to some extent put a slight 
gloss on it in these words: 


‘... how would a parent, placed in the situation of the actual parent and 
having the qualities or the defects of the actual parent, yet considering the 
situation reasonably, have decided the question?’ 


It may perhaps be thought that to frame the question in this way is to introduce 
an element of subjectivity into what is admittedly an objective question. 

Another case referred to by Pearson LJ was Re W (an infant) (4) decided in July 
1963. In that case there was some medical evidence of danger to the child in the 
event of the adoption order not being made. But the medical evidence there was, 
in the words of Pearson LJ, weak and indecisive and the Court of Appeal reversed 
the order of the county court judge who had dispensed with the mother’s consent. 
It is to be noted that of all the cases referred to before us Re W (an infant) (4) was the 
only one in which this court has, as it were, acted in the face of medical evidence to 
the effect that to return the child to its parent might have deleterious effects. And as 
will be seen later, the medical evidence in the present case is very strong indeed. 

I turn now to Re C (2) itself. Nothing more need be said about the judgment of 
PEARSON LJ to which I have already referred. He applied the test laid down by Lorp 
Denninc MR in Re L (1), and I respectfully agree with and would follow both of those 


(1) (1962), 106 Sol Jo 611; The Times, roth July. 
(2) 129 JP 62; [1964] 3 All ER 483; [1965] 2 QB 449. 
(3) 1963, SC 124. 

(4) (1963), unreported. 
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learned judges. But in Re C (1) Dretock LJ propounded two tests which, if may say 
so with the utmost respect, seem to me to be inconsistent with each other. He said: 


‘The question, indeed, that should be put I would put in these terms: Would 
a reasonable parent regard a refusal to permit the adoption of the child as 
involving a serious risk of affecting the whole future happiness of the child?’ 


With that test I wholeheartedly agree; but earlier Diptcox LJ had said that the 
question was: 


‘Does the withholding of the consent by the parent show a callous or self- 
indulgent indifference to the welfare of the child?’ 


That last passage had the greatest effect on Judge Pennant in the present case. Indeed 
I think that it is true to say that he directed himself according to it and that in sub- 
stance his answer to that question formed the ratio of his judgment. But I confess 
that for myself 1 am unable to accept this test—in contradistinction to the other one 
propounded by Diptock LJ—as valid. To speak of ‘callous or self-indulgent indiffer- 
ence to the welfare of the child’ is again, as I think, to introduce notions of misconduct 
or dereliction of duty which, as I have attempted to show, in my view form no part 
of the concept of unreasonableness under s 5 (1) (b) of the Act. 

The most recent of the cases is Re W (an infant) (2), in which this court reversed a 
decision of the county court judge that consent was unreasonably withheld. That 
case is, as I have said earlier, under appeal to the House of Lords, so that it is not 
easy for us today to comment on it in any detail. It is perhaps sufficient to say that 
in the course of a most careful and closely reasoned judgment—obviously designed 
to assist those in inferior courts who have to decide these most difficult questions— 
Sacus LJ stated that in his view in order to establish the unreasonableness of a 
refusal of consent there must be shown a high degree of culpability on the part of 
the parent. And he said that the order sought, ie an adoption order against the 
consent of the parent, ‘has penal aspects’. 

Of course my view about this matter may be completely wrong; but I can only 
repeat that which I have already said, namely that unreasonableness and culpability 
seem to me to be quite different things. What was said in Re W (2) is not in my opinion 
binding on this court. There was material in that case on which the court could come 
to the conclusion that consent was not being unreasonably withheld and consequently 
the general discussion as to the principles to be applied was obiter. The only other 
comment to be made about Re W (2) is that there was in that case no medical evidence 
as to the possibility or probability of injury to the child’s health if the adoption order 
were not made. The court was prepared to treat it as axiomatic that the preponder- 
ance of modern medical opinion is to the effect that such danger exists. But that 
assumption does not go nearly so far as did the reports and the oral evidence of the 
three doctors in the present case. The substance of their evidence is set out by the 
learned judge in his judgment and it is unnecessary to repeat it. I would only refer 
to one answer given by Sir Wilfrid Sheldon dealing with a special danger over and 
above that inevitably inherent in the transfer back of a child of such tender years 
from adopted parents—the only parents whom he has ever consciously known—to a 
natural parent whom he does not know. Sir Wilfrid was asked: 


“What then would you expect if you had first of all a stable home—and there 
I am including stable parents and home—and transfer to an unstable one?’ 


and his answer was ‘Disaster’. 


(1) 129 JP 62; [1964] 3 All ER 483; [1965] 2 QB 449. 
(2) p. 42 ante. 
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How then is the question in this case to be resolved? On the mother’s side there 
is, of course, the tie of blood and natural love and affection, although it is to be 
remembered that even before the child was handed over her association with him 
was to some extent interrupted. Perhaps more importantly operating in her mind 
is the hope that if she recovers the child that may help to cement her union with B 
for the sake of which she originally conceived and bore the child. But even to the 
mother who, it would seem, is completely obsessed with him, B must present an 
almost insoluble problem. The judge, who saw and heard them both, thought 
that the union was unlikely to be permanent and, in the light of her past experiences 
of him, the mother cannot fail to realise that he is hopelessly unreliable and could 
be off again at any moment. If he does stay, he is obviously, although the natural 
father, not the sort of man who would be a good example to a growing boy, even 
if it became somehow possible in the future for him and the mother to marry each 
other. If, as is not unlikely, he goes off again, then there will be no male influence, 
good or bad, in the mother’s household. And how can anyone, even the mother 
herself, be sure what her reaction would be in that event? It is true that in November 
1969, her attitude was that she wanted the child with or without B. But if he were 
to go off again, it is obviously not impossible that the emotional shock to the mother 
might cause her once more to wish to have the child adopted. In short, the home 
and family to which the mother seeks to have the child returned is without question 
fragile and unstable. 

It is suggested that it is reasonable for the mother to have regard to the incapacity, 
such as it is, of the male applicant. But the judge regarded that in this context as a 
minor matter, as it obviously was, and I do not consider that it would be reasonable 
for her to attach any weight to it. Contrariwise I do not think that it would really be 
reasonable for the mother to take into consideration the effect of her decision on the 
applicants or the criticisms made in the evidence of her as a housekeeper or as to her 
suggested financial irresponsibility, which criticisms she could not be expected to 
regard as valid. 

What have the applicants to offer which makes it unreasonable for the mother 
to withhold her consent? In the first place, as counsel for the mother admitted 
during the argument, an ideal home in the circumstances and surroundings such as 
the mother could never hope to provide, with every prospect of a happy and normal 
life in sound and stable conditions. To that must be added in this case the medical 
evidence, which is, and in my view should be realised by the mother to be, almost 
overwhelming. She should not, if acting reasonably, expose the child to the dangers 
which the doctors envisage. The shock which it is suggested he might suffer at some 
future date if he should discover that he had been adopted is, in my view, but a small 
matter to put into the other side of the scale. 

In the light of all the history of this matter, and the story of the mother’s unhappy 
experiences with B, the advantages and prospects which the applicants have to offer 
and the medical evidence, I was at the end of the argument clearly of the opinion 
that the mother was acting unreasonably and was accordingly in favour of allowing 


the appeal. 


WINN LJ (read by Davies LJ): A decision that a mother is permanently to be 
parted from her infant child is one of the gravest that a judge may ever take; natural 
diffidence combined with sympathy and repugnance from infliction of pain must 
impose stringent checks. No one would lightly or readily form the judgment which | 
myself feel compelled to express: that the mother has unreasonably withheld her 
consent to the proposed adoption. 

It is perhaps a little curious that when Parliament made provision for adoption 
orders, by the Adoption of Children Act 1926, although it prohibited the making of 
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any such order except with the consent of every person or body who was a parent or 
guardian of or who had the actual custody of the infant or was liable to contribute 
to his support—very comprehensive categories—the court was given very wide 
powers of dispensation. |The proviso to s 2 (4) of the Act merits quotation but it is 
convenient to break it up into separate portions, thus: 


‘the court may dispense with any consent required by this subsection if satis- 
fied that (i) the person whose consent is to be dispensed with or cannot be found, 
or (ii) is incapable of giving such consent, or (iii) that the spouses have separated 
and are living apart and that the separation is likely to be permanent. 


Thus it is apparent that while that Act was in force the court had a discretionary 
power to make an adoption order notwithstanding the lack of consent of any person 
whose wishes or opinion the court thought ought to be ignored. No guidance was 
given by the main sub-section (s 2 (3)) to the considerations which would justify or 
require a judgment discarding any person’s opinion. A minor provision in s Io 
of the 1926 Act empowered the court to confirm existing de facto adoptions, of two 
years’ standing, without requiring the consent of any parent or guardian; in such a 
case a requirement was imposed that the court should be 


‘satisfied that in all the circumstances of the case it is just and equitable 
and for the welfare of the infant that no such consent should be required and 
that an adoption order should be made.’ 


It seems justifiable to comment that the combined effect of the two sections is to 
indicate that while the welfare of the infant was regarded by Parliament as not 
irrelevant the provisions enacted were calculated primarily to preserve the right 
of any person who had begotten or borne or duly supported and cared for the infant 
to pronounce a veto on his adoption which the court could only ignore or override 
for reasons sufficient to support an exercise of judicial discretion and where justice 
and equity required this course. 

In 1950 a consolidating Act called the Adoption Act 1950 was passed which provided, 
inter alia, by s 2 (4), that subject to the provisions of s 3 of the Act an adoption 
order should not be made 


‘except with the consent of every person or body who is a parent or guardian 
of the infant or who is liable by virtue of any order or agreement to contribute 
to the maintenance of the infant...’ 


Section 3 (1) of the Act enabled the court to dispense with any consent so required if 
satisfied— 


‘(a) in the case of a parent or guardian of the infant, that he has abandoned, 
neglected or persistently ill-treated the infant; (b) in the case of a person liable 
by virtue of an order or agreement to contribute to the maintenance of the 
infant, that he has persistently neglected or refused so to contribute; (c) in 
any case, that the person whose consent is required cannot be found or is incapable 
of giving his consent or that his consent is unreasonably withheld.’ 


On these statutory provisions it may be commented that they provide for disqualifica- 
tion of objections of parents or guardians who have failed to perform or have abused 
their parental functions or of financial supporters of an infant who have failed to 
maintain such support, and that apart altogether from those two categories of persons 
whose wishes may be overridden, three other special cases are contemplated—(i) 
inability to find a person whose consent is prima facie required to be obtained; 
(ii) the incapacity of such a person, presumably by reason of mental frailty, to give 
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or withhold an intelligent consent; and (iii) a refusal by such a person to give consent 
which is unreasonable. The difficult question is, of course, left open: When is it 
unreasonable to withhold consent? 

In passing it is, perhaps, of some slight interest to note that both the 1926 Act, 
s 2 (4), and the 1950 Act, s 3 (2), provided that although one spouse should not be 
allowed to adopt any infant without the consent of the other spouse, the court might 
dispense with such consent if satisfied, inter alia, that the spouses had separated and 
their separation was likely to be permanent, presumably because it could not then be 
particularly material whether the absent spouse would or would not welcome the 
arrival of an adopted child into the matrimonial home. 

In the Adoption Act 1958 the relevant provisions follow a similar but more succinct 
form. Section 4 provides that an adoption order shall not be made except with the 
consent of every person who is a parent or guardian of the infant save to the extent 
permitted by s 5. The latter section empowers the court to dispense with any such 
consent 


‘if it is satisfied that the person whose consent is to be dispensed with— 
(a) has abandoned, neglected or persistently ill-treated the infant; or (b) cannot 
be found or is incapable of giving his consent or is withholding his consent 
unreasonably.’ 


It is to be observed that the former references to persons who had undertaken an 
obligation to support the infant have been omitted and now it is only the consent of 
parents which is required and in relation to which the dispensing power of the court 
may have to be exercised. There is an additional ground set out in s 5 (2), imported 


from the Children Act 1958, enabling the court to dispense with the consent of any 
parent or guardian who has failed without reasonable cause to discharge his 
obligations as parent or guardian to the infant. 

It cannot be doubted that s 5 (2) and s 5 (1) (a) are aimed at parents who have 
forfeited the rights and privileges in relation to their child which would otherwise 
have been inherent in their parenthood; on the other hand, s 5 (1) (b) does not, 
as I see the matter, relate to any form of misconduct in the capacity of parent or 
otherwise, or to any behaviour or defect to which any pejorative epithet or any 
form of condemnation could properly be applied. It simply refers to three situations 
which are the same as those contemplated by and legislated for in the 1950 Act, 
s 3 (1) (a) and (c). 

I have stressed the apparent absence of any indication of blame from the wording 
of s 5 (1) (b) of the Act—unless, of course, blame is to be considered to be imputed 
by the adverb ‘unreasonably’—because I have in mind certain judicial observations 
to which it will be necessary to refer. Leaving aside for the moment the possible 
implications of this word ‘unreasonably’ it can, I think, be accepted that the mere 
fact that a person cannot be found is not normally indicative of his being at fault, 
in any respect whether in relationship to some infant or in any other respect; of 
course, many persons who cannot be found have deliberately gone into hiding and 
if they are hiding are probably guilty in some respect, but it does not follow that 
this is why they are missing. Equally it must be conceded that many people become 
incapable of intelligently choosing whether to give or withhold consent for physical 
reasons for which they cannot be held responsible. Accordingly it does not seem to 
me that the subject-matter of the subsection comprises any genus by reference to 
which any implication can be raised that the final phrase ‘is withholding his consent 
unreasonably’ should be expected to import any misconduct or blameworthiness. 
If and insofar as it is legitimate at all to draw from the scope of the subsection any 
inference of intention that all persons to whom it applies should have something in 
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common with one another, I cannot myself envisage any possible common element 
other than, perhaps, a concept of unavailability for the court of any useful guide 
whenever it has to deal with a factual situation where no consent of a parent of an 
infant is forthcoming to satisfy the primary requirement of the Act. Plainly if the 
parent cannot be found or is mentally defective there will be such an absence of 
consent; may it be legitimate to regard the concluding words of the subsection as 
contemplating any case in which, albeit there is a refusal of consent, that refusal can 
be treated judicially as nugatory because it has been asserted without any reasonable 
basis? 

The word ‘reasonable’ or its correlative ‘unreasonable’ and the corresponding 
adverbs are in common parlance in the law courts, constantly used, almost as often 
misused, and forced into the service of many arguments into which they fit with 
varying and often slight appropriateness. A broad division can be recognised between 
the use of ‘reasonable’ as a measure of the standard of conduct or foresight of the 
hypothetical normal citizen or of what he is entitled to receive by due process of law, 
and, on the other hand, of the rational or irrational character of a decision. In this 
context the test is probably more accurately stated thus: was the decision in question 
one to which no reasonable man, woman, jury or bench of magistrates could have 
come? Should the answer to the question so posed be negative then the court will have 
no more regard to the decision in question than it would have had to a complete 
disagreement or an intimation of inability to form any decision. 

I am on the whole disposed to think that it may be legitimate or at any rate may 
tend to favour a fair and just decision in cases where the issue is that which is raised 
in the instant case, ie was the parent’s consent to the adoption of the infant un- 
reasonably withheld, to adopt and apply the extremely strict test discussed in the 
preceding paragraph. Thus one would ask oneself in all the circumstances of the 
particular case and having regard to the experiences of the particular mother, her 
interests and her rights so far as they are legitimate, is it right for the court to say 
that it has been established against her that no such mother so situated could, acting 
reasonably, have refused her consent? In such a statement of the problem the adverb 
‘reasonably’ must mean applying a rational and not unduly prejudiced mind to the 
relevant considerations, including in particular those directly affecting the infant. 

There are certain authorities which bear in a relevant sense on the meaning and 
proper application of the Act of 1958 and the earlier Act, but before considering 
these I feel bound to say that a study of them has not made me feel able to accept 
as authoritative guidance either the observations of DirLock LJ about ‘self-indul- 
gence’ or those of Sacus LJ about ‘culpable conduct’ in two of the more recent cases 
to which I shall make reference. 

The leading authority on the topic of withdrawal of the consent of a parent, decided 
on the provisions of the 1950 Act, is Re K (an infant), Rogers v Kugmicg (1). It was there 
held that while each case must depend on its own facts and circumstances the with- 
holding of consent could not be held to be unreasonable merely because the adoption 
proposed would conduce to the welfare of the infant, nor was it important that a 
written consent had originally been given and then withdrawn nor that the child 
had been fostered for a period. Jenkins LJ, giving the judgment of the court, said: 


‘we ask ourselves in what circumstances is a parent, not guilty of any such 
misconduct [ie such as is mentioned in s 3 (1) (a)] or dereliction of duty, to be held 
to have acted unreasonably in withholding his or her consent to an order the 
effect of which, if made, will be to extinguish once and for all his or her parental 
rights, duties and obligations in regard to the infant, and, indeed, the very 


(1) 117 JP 9; [1952] 2 All ER 877; [1953] 1 QB 117. 
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relationship between them of parent and child, and to make the infant thence- 
forth the child of the adopters in substitution for, and to the utter exclusion of, 
its natural parents? Prima facie it would seem to me eminently reasonable for 
any parent to withhold his or her consent to an order thus completely and 
irrevocably destroying the parental relationship. One can imagine cases short of 
such misconduct or dereliction of duty as is mentioned in s. 3 (1) (a) in which a 
parent’s withholding of consent to an adoption might properly be held to be 
unreasonable, but such cases must, in our view, be exceptional.’ 


In the course of this judgment reference was made with approval to Hitchcock v 
W B (2) in which a Divisional Court held that there was no ground for saying that it 
was unreasonable of a man to refuse his consent to the adoption of his child if he was 
found to be working satisfactorily so as to have means to contribute to its maintenance 
and had an honest desire to remain the parent. 

In 1964 there was a decision on the Adoption Act 1958, Re C (an infant (2). It related 
to an illegitimate child born in October 1961, who was fostered with the applicants 
in February 1962 by the children’s officer with a view to their adopting the child, 
they being in every respect suitable adopters; the father of the child consented to 
the proposed adoption. After hesitation, the mother gave oral consent, in June 1962, 
to the proposed adoption but never gave any written consent, and constantly 
vacillated about the step until August 1963, when she signed a consent form. In 
September she withdrew her consent although she had no certain plans for the 
future of the child. Evidence was given by a consultant pediatrician that if the child 
were taken away from the applicants there would be a serious risk of severe psycho- 
logical damage to the child; the judge adjourned the hearing to allow the mother 
to consider this evidence, but she declined to accept its validity. The judge held, 
primarily by reason of the medical evidence but having regard to all the circumstances, 
that she had acted unreasonably in withholding her consent and it was held on appeal 
that for the same reasons the judge’s order should be upheld. Pearson LJ said: 


“We are not concerned in cases of this kind, where the question is simply 
whether the mother’s consent is being unreasonably withheld, with, in itself, 
the question which course would be in the best interests of the child. It is 
not enough to show—indeed, it is not strictly a relevant consideration by itself— 
that, in the interests of the child, it would be better that the child should remain 
with the foster-parents, or that the child should be taken by the mother. What 
is relevant is the mother’s attitude to questions concerning the welfare of the 


child.’ 
Later he commented: 


‘It is a salient feature of this case that it is the first case in which the mother’s 
attitude to the probable effect on the child of a change of parentage has been 
made the crucial ground of decision.’ 


In an important quotation from the judgment of Lorp Denninc MR in Re L (An 
infant) (3), which at the time was reported only in The Times of roth July 1962 
PEARSON LJ quoted Lorp Denninc MR, who said: 


*“T quite agree that . . . (iii) the one question is whether she is unreasonably 
withholding her consent. But I must say that in considering whether she is 


(1) 116 JP 4o1; [1952] 2 All ER 119; [1952] 2 KB 561. 
(2) 129 JP 62; [1964] 3 All ER 483; [1965] 2 QB 449. 
(3) (1962), 106 Sol Jo 611; The Times, 19th July. 
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reasonable or unreasonable we must take into account the welfare of the child. 
A reasonable mother surely gives great weight to what is better for the child. 
Her anguish of mind is quite understandable; but still it may be unreasonable 
for her to withhold consent. We must look and see whether it is reasonable or 
unreasonable according to what a reasonable woman in her place would do in 
all the circumstances of the case”’.’ 


PEARSON LJ added: 


‘I would think it right that it is primarily the welfare of the child that the 
mother should have in mind; but, of course, it is also relevant to consider the 
effect of her decision on other persons—on herself, on the adoptive parents . . . 
and on any other person concerned .. .’ 


Having considered Re W (an infant) (1), PEARSON LJ stressed that in that case the 
medical evidence was that a change of care for the infant was not likely to do him 
any lasting harm of a serious character, and that Ormerop LJ in giving judgment 
had said: 


‘“Having regard to the medical report, it seems to me that it would be 
extremely difficult on that evidence to say that the mother’s conduct in refusing 
consent was unreasonable.” ’ 


He also stressed that it was very important to know that the medical evidence in 
that case had not carried the matter any further than to show a risk which any 
reasonable mother might take, whereas in Re C (2) it was his opinion that there was 
strong uncontradicted evidence from the doctor that there would probably be a 
serious effect on the child. Pearson LJ further stated: 


. . in a case such as this, when the medical evidence was so strong, was un- 
contradicted and was accepted by the learned judge, this court could not properly 
interfere if his decision were based solely on the first [ie medical] ground.’ 


In the same case, Re C, Drptock LJ said: 


‘It is clear law that the mere fact that the court is satisfied that the order would 
be for the welfare of the child in the materialistic sense is not sufficient-to allow 
the court to dispense with consent . . . The relevant consideration in deciding 
whether a parent is withholding consent unreasonably is the conduct of the 
parent ...of the child; but it is the conduct of the parent as a parent towards 
the child. This seems to me to be apparent from the various specific grounds 
on which parental consent can be dispensed with . . . namely [then he set out 
the section and continued:] Apart from incapacity, each of these specific grounds 
is an example of the parent having shown a callous or self-indulgent indifference 
to the welfare of the child, using “welfare” in the broad sense and not that of 
mere material advantages, a sense in which it is so often used.’ 


DipLock LJ then added a gloss on the statutory criteria which strikes me as most 
interesting, but, I add respectfully, one for which there is no apparent support in 
authority or from construction of the statute. He said: 


‘In considering whether the consent is being unreasonably withheld a similar 
test, in my view, has to be applied: Does the withholding of the consent by the 


(1) (1963), unreported. 
(2) 129 JP 62; [1964] 3 All ER 483; [1965] 2 QB 449. 
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parent show a callous or self-indulgent indifference to the welfare of the child? 
Let me hasten to say that, in this case, no question of callous indifference arises; 
it is one of self-indulgent indifference, in my view.’ 


For my own part I venture to think that whilst it may be very relevant and, indeed, 
necessary, to consider whether the natural parent has shown indifference to the 
welfare of the child, I find it difficult to accept that there is any scope for the applica- 
tion of the additional tests of callousness or of self-indulgence in judging any refusal 
of consent. The true test is that stated by DipLock LJ, I respectfully think, with 
perfect precision in these terms: 


‘The question, indeed, that should be put I would put in these terms: Would 
a reasonable parent regard a refusal to permit the adoption of the child as 
involving a serious risk of affecting the whole future happiness of the child?’ 


A comparable gloss on the Act was suggested by Sacns LJ in a very recent case which 
we are told is now the subject of an appeal to the House of Lords, Re W (an infant) (1), 
in which another Division of this court gave judgment on 13th May 1970. He is 
reported as having said: 


“What is the nature and degree of conduct which may deprive a mother of 
her right to be a parent? By whose standards does one judge what is reasonable? 
That such conduct must be culpable is, of course, clear from the analysis of the 
relevant provisions of the 1950 Act by Jenkins LJ in Re K (2), his reference to 
the need to establish something not far short of the highly culpable offences 
referred to in s 5 (1) (a) of the 1958 Act, and the view expressed that the cases in 
which it can be held established must be “exceptional”. After a similar analysis 
Dietock LJ in Re C (an infant) (3), used the phrase “callous or self-indulgent 
indifference” to define the test. In short the degree of culpability to be established 
is high—as one would expect when an order is sought that has penal aspects.’ 


Later in his judgment Sacus LJ said: 


‘That protection can be destroyed by clearly establishing the mother to be 
guilty of conduct culpable to quite a high degree . . . The following factors 
cannot be taken as showing culpable disregard by a mother of her child’s 
welfare... 


I feel constrained diffidently to express my dissent from any suggestion that it is 
necessary to show that the refusal of a parent to consent to the adoption of his or her 
child involves any culpable conduct on the part of that parent in order to establish 
that such refusal was unreasonable; in my own quite definite opinion a parent may 
be entirely free from blame and in no respect culpable nor justifiably to be reproached 
in refusing consent to an adoption and yet it may in the judgment of the court be 


quite unreasonable to refuse such consent. It follows that ‘cannot associate myself 
with the observations of Cross LJ in that case where he is reported as having said: 


‘all these considerations lead me to think that the section envisages a 
degree and standard of unreasonableness which although not amounting to 
positive misconduct with regard to the child does not fall far short of it... 
“shutting your eyes to a blameworthy degree to the very serious consequences 
which your refusal of consent will almost certainly entail for your child”.’ 

(1) p. 42 ante. 


(2) 117 JP 9; [1952] 2 All ER 877; [1953] 1 QB 117. 
(3) 129 JP 62; [1964] 3 All ER 483; [1965] 2 QB 449. 
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I do not myself think that the section either imposes or contemplates the existence 
of a duty owed to the child to be reasonable nor can I at all clearly envisage the 
concept of a duty of reasonableness as distinct from a standard of conduct conforming 
with reasonableness. I do, of course, recognise that such impressions as to the under- 
lying implications or connotations of statutory provisions are very much a matter 
of personal impression, and it is not my intention in the slightest degree to suggest 
that those impressions expressed by DipLock, SAcHs or Cross LJJ are wrong, or that 
any comparable impression of my own is right, but merely to state that I am not 
myself able to adopt any of the criteria of culpability or carelessness as an appropriate 
guide to the solution of the extremely difficult question which the instant case poses, 
ie should this court hold that the learned county court judge after a careful and patient 
investigation was wrong in refusing to find that the refusal of consent by the mother 
was unreasonable? I have already indicated that I personally am convinced that it 
was unreasonable for her to have refused consent to the adoption of the child. My 
main reason for having formed this opinion is that I cannot accept it as possible that 
a woman in her position having had the experiences that she has had could reasonably 
have contemplated any future for the child consistent with his happiness and safety 
if she was determined, as she said that she was, to continue to associate intimately 
with the man with whom she was living at the time of the hearing, one B. 

I cannot regard the mother’s refusal to consent as reasonable or consistent with 
any assessment that any reasonable mother could make of the implications for 
her infant child of that refusal, which would inevitably involve, if upheld, his 
remaining with her to share her future vicissitudes with B. I say nothing about 
the issue rather tentatively raised about the fitness of the male applicant to provide 
a contented household; it was not a real anxiety to anyone. Although I feel great 
sympathy for the mother and regard her frailty of judgment as a matter for 
sympathetic understanding and not as a misdemeanour, I feel constrained to say 
that the court ought to set aside her refusal and make an adoption order in favour 
of the applicants. 


KARMINSKI LJ: I have had the advantage of reading the judgment of Davies 
and of Winn LJJ, and am in entire agreement with both their conclusions and reasons. 
But as this appeal is of great importance to the parties and also to the general public, 
I shall add a few observations of my own. 

Some difficulty has been caused in earlier decisions under s 5 (6) of the Adoption 
Act 1958 in ascertaining the meaning of the word ‘unreasonably’. For example in 
his judgment in Re W (an infant) (1) Sacus LJ repeatedly used the word ‘culpability’ 
as being an essential element of unreasonableness. Cross LJ thought that the section 
envisages a degree of unreasonableness not falling far short of positive misconduct, 
and talked of shutting the parental eye to a blameworthy degree to the very serious 
circumstances to which she was exposing the child. In the earlier case, Re C (an 
infant) (2) under this section, DieLock LJ suggested the test of callous or self-indulgent 
indifference to the welfare of the child. In the same case PEarson LJ referred to 
the very great emotional difficulties which a natural mother must face in coming 
to a decision on giving or refusing her consent to the adoption of her child, giving 
proper weight to the welfare of her child, as well as her own strong maternal feelings. 

For myself I appreciate the very real emotional difficulties which a mother must 
face in deciding whether to keep the child herself, or to consent to his adoption and 
to part with the child for ever. It cannot be easy for a mother to consider the matter 
reasonably in the sense that that word is used in consent to some conveyancing or 


(1) p. 42 ante. 
(2) 129 JP 62; [1964] 3 All ER 483; [1965] 2 QB 449. 
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commercial transaction. But the Adoption Act 1958 used the word ‘unreasonably’, 
and a mother must try to be as reasonable as a mother can be when deciding to give 
up or to keep her own child. 

With very real respect to eminent judges who have thought otherwise, I think 
that it is wrong to import into the section the test of culpability or misconduct or 
callous or self-indulgent indifference. In my view the question is whether on the facts 
of this particular case, the mother’s consent was unreasonably withheld. Davies and 
WIN LJJ have set out the mother’s history, and in particular that part which deals 
with her association with B. Even if it continues for some time, that association seems 
to me to be at least very unlikely to provide a stable background for the child. 
Nothing has been said by way of criticism of the characters or circumstances of the 
applicants, who on the evidence before us can at least provide a stable and comfortable 
background for the child. 

I agree that the refusal of the mother should be set aside and that an adoption 
order should be made in favour of the would-be adopters. 

Appeal allowed 

Solicitors: Joynson-Hicks & Co; Ellis, Wood, Bickersteth & Hagel. 

H.S. 


Nore: In both this case and the preceding case Re B (an infant) (p 59 ante 
leave has been granted to appeal to the House of Lords. 


QUEEN’S BENCH DIVISION 
(Lorp Parker, CJ, JAMES AND Cooke, JJ) 
7th July 1970 


R v BIRMINGHAM CITY JUSTICES. Ex parte CHRIS FOREIGN FOODS 
(WHOLESALERS) LTD 


Magistrates—Natural justice—Magistrate acting in administrative or executive capacity 
—Duty to act openly, impartially and fairly—Seizure of sweet potatoes by local authority 
officer—Meeting between justice and local government officials before hearing—Box of 
sweet potatoes shown and sample cut open—Retirement at end of hearing of magistrate 
with public analyst and chief veterinary officer—Advice received, but not communicated 
to defendants—Food and Drugs Act, 1955, s 9 (3)—-Colouring Matter in Food Regula- 
tions, 1966, reg § (1). 

A magistrate, even when not acting as a court of summary jurisdiction, but only in an 
administrative or executive capacity, is still under a duty to act openly, impartially and 
fairly. 

By reg 5 (1) of the Colouring Matter in Food Regulations, 1966: ‘no . . . vegetable, 
in a raw or unprocessed state . . . imported into England for human consumption, shall 
have in it or on it . . . any added colouring matter.’ 

The applicants imported a quantity of sweet potatoes from Gambia. After being lifted 
in Gambia, the potatoes were sun dried, which bleached them, and the applicants added 
colouring matter to restore their pink colour. They were seized by an officer of the local 
authority under s 9 (1) of the Food and Drugs Act, 1955, and brought before a magistrate 
under s 9 (2). On 19th March 1970 the magistrate attended at the offices of the public 
health department and there met the senior food inspector and a colleague and the chief 
veterinary officer. He was shown a box of the potatoes and a sample was cut open, which 
(as the magistrate subsequently stated in an affidavit) appeared to be raw, and he was 
shown the public analyst’s certificate which stated that the potatoes appeared to be unpro- 
cessed. The hearing of proceedings for the condemnation and destruction of the 
potatoes as unfit for human consumption in that, when in a raw or unprocessed state, 
they had in them colouring matter, contrary to reg 5 (1) of the Colouring Matter in Food 
Regulations, 1966, was adjourned till 2nd April, notice having been given to the applicants. 
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On that day the local authority did not call any evidence, but the applicants, who clearly 
knew the point at issue, made submissions and called evidence. At the conclusion of the 
applicant’s case the magistrate retired together with the public analyst and the chief 
veterinary officer, saying that he wished to take advice from them. Some minutes later 
all three returned and the magistrate said that he upheld the public analyst’s certificate, 
and that he found the sweet potatoes unprocessed and accordingly unfit for human 
consumption. On an application for certiorari, 

Hetp: (i) the meeting of the magistrate on roth March with the chief veterinary officer, 
the public analyst, and public officials did not amount to unfairness or denial of natural 
justice, even though the sample had been inspected in the absence of the applicants; 
ii) there was no unfairness arising from the fact that the officials did not give evidence at 
the hearing, since the applicants clearly knew the point which they had to meet; (iii 
there was a breach of the rules of natural justice when, after the magistrate had retired 
with the two officials to take advice, all three returned into court just before he announced 
his decision, since he did not inform the appiicants of the advice which he had received or 
allow them to deal with it; further, s 9 (3) of the Act of 1955 gave jurisdiction to the 
magistrate alone, not to him together with the chief analyst and any other person, and 
on this last ground certiorari must issue to quash the orders made by the magistrate 
for condemnation and destruction of the potatoes. 


Motion by the applicants, Chris Foreign Foods (Wholesalers), Ltd, for an order of 
certiorari to bring up and quash four orders made by a justice of the peace for the 
city of Birmingham whereby he condemned 280 cases of sweet potatoes, the property 
of the applicants, and ordered that they be destroyed as unfit for human consumption 
under s 5 (1) of the Colouring Matter in Food Regulations 1966. 


K S Rokison for the applicants. 
A F B Scrivener for the respondents. 


LORD PARKER Cj]: In these proceedings counsel for the applicants moves 
for an order of certiorari to bring up and quash four orders made by Leslie George 
Seymour, a justice of the peace for the city of Birmingham (hereinafter referred to as 
‘the justice’) on 2nd April 1970, whereby, pursuant to s 9 of the Food and Drugs Act 
1955, he ordered that parcels of sweet potatoes amounting in all to 280 cases, the 
property of the applicants, should be condemned and destroyed as unfit for human 
consumption in that they contravened reg 5 (1) of the Colouring Matter in Food 
Regulations 1966. 

Before coming to the facts of the case, it is convenient to remind oneself of the 
legislation. Section 9 of the Food and Drugs Act 1955 provides for the examination 
and seizure of suspect food. It provides: 


‘(1) An authorised officer of a council may at all reasonable times examine any 
food intended for human consumption which has been sold, or is offered or 
exposed for sale, or is in the possession of, or has been deposited with or consigned 
to, any person for the purpose of sale or of preparation for sale, and, if it appears 
to him to be unfit for human consumption, may seize it and remove it in order 
to have it dealt with by a justice of the peace. 

‘(2) An officer who seizes any food under the foregoing subsection shall inform 
the person in whose possession the food was found of his intention to have it 
dealt with by a justice of the peace, and any person who under section eight of 
this Act might be liable to a prosecution in respect of the food shall, if he attends 
before the justice upon the application for its condemnation, be entitled to be 
heard and to call witnesses. 

‘(3) If it appears to a justice of the peace that any food brought before him, 
whether seized under the provisions of this section or not, is unfit for human 





Justice of the Peace and Local Government Review Reports, February 6, 1971. 


LOCAL GOVERNMENT REVIEW REPORTS 75 


consumption, he shall condemn it and order it to be destroyed or to be so 
disposed of as to prevent it from being used for human consumption.’ 


The ground on which it is said that these potatoes were not fit for human consumption 

was by reason of an addition of colouring matter. Regulations were made in 1966 

entitled the Colouring Matter in Food Regulations 1966, and by reg 5 (1) it was 
provided: 

‘no... vegetable, in a raw or unprocessed state, sold, consigned, delivered or 

imported into England and Wales for human consumption, shall have in it or 

on it (otherwise than for the purpose of marking) any added colouring matter...’ 


In fact the vegetables in the present case were sweet potatoes from Gambia, which 
undoubtedly did have colouring matter, and the sole issue which would determine 
whether they were fit or unfit for human consumption was whether they were in a 
raw or unprocessed state; if they were, they were liable to be condemned. 

With that introduction it appears in the present case that the applicants, as their 
name shows, are importers of foreign foods, amongst other things sweet potatoes. 
Apparently sweet potatoes had until recently come solely from the Canary Islands, 
but of recent times they have been imported from Gambia. The Gambia sweet 
potatoes are pink in colour, but when lifted in Gambia they are sun dried, which 
bleaches the colour out of them, and in order to restore the pink colour, colouring 
matter is added. 

These parcels of goods were perfectly fit for human consumption save in regard to 
this one matter, ie whether colouring matter had been added to them in either their 
raw or unprocessed state. What happened here, quite shortly, was that these parcels 
were seized by the local authority officer, and were brought before the justice. 
They were brought before him on roth March, when he attended at the offices of the 
public health department and met the senior food inspector and his colleague, and 
the chief veterinary officer. He was on that occasion shown a box of these potatoes, 
a sample was cut open, and as the justice in his affidavit in this case says, it appeared to 
be raw. In addition he was then shown the public analyst’s certificate which stated 
that the potatoes ‘appeared’ to be unprocessed. Quite properly notice was given to the 
applicants, who desired to call evidence, and the hearing was adjourned until 2nd 
April. On 2nd April a hearing took place at which no evidence was called by the local 
authority, but the applicants, who clearly knew the point at issue, appeared, made 
submissions, and called evidence to show that the potatoes were not raw or un- 
processed. During the course of that hearing it is said that the justice refused to look 
at certain photographs which were being adduced by the applicants in support of 
their submissions, and also declined to look at any sample. Of course, the applicants 
did not know that he had in fact seen a sample and had one cut open, but at any rate he 
declined to look at the sample at the hearing. 

Finally, this occurred, and, in my judgment, this is the real question in the case. 
According to Mr Medhurst, the articled clerk of the solicitors appearing for the 
applicants, in para 14 of his affidavit he states: 

‘The case on behalf of the applicants herein having been concluded, the justice 
of the peace rose and retired from the room together with the public analyst, 
Mr. Coombs, and the chief veterinary officer, Mr. Wilson, saying that he wished 
to “take advice” from them. Counsel on behalf of the applicants herein protested 
but his protest was ignored. The justice of the peace, the public analyst, and the 
chief veterinary officer returned some minutes later, and the justice of the 
peace said that he upheld the public analyst’s certificate, that the sweet potatoes 
in question did appear to be unprocessed, and that, accordingly, they were 
unfit for human consumption.’ 





Justice of the Peace and Local Government Review Reports, February 6, 1971. 


76 JUSTICE OF THE PEACE AND 


The justice, in his affidavit, again para 14, states: 


‘After counsel had called all his evidence and concluded his argument I left 
the room with Mr. Coombs and Mr. Wilson. 1 then read the relevant passage 
in the Act itself and asked both these gentlemen for further assistance and both 
explained why they both thought the potatoes were unprocessed. I then returned 
to the room and I announced that I considered the processing I had heard about, 
namely (1) washing in warm water to remove the dirt, etc., and (2) drying by 
natural sunlight, did not result in a substantial change in the natural state of the 
potatoes and therefore I accepted the analyst’s certificate.’ 

Much argument has been adduced in this present case as to the exact position of the 
justice under this procedure. Was his a judicial function? Was it a judicial inquiry? 
Was it a quasi-judicial inquiry? Was he an administrator acting as the result of a 
judicial inquiry?) Was he throughout an administrator? What position was he in? 

For my part I find it quite unnecessary to come to any decision in the matter, any- 
more than I did in a case concerning immigrants, Re K (H) (an infant) (1). That con- 
cerned the position of immigration officers, and again considerable argument was 
- adduced as to the exact position of the immigration officers. Having referred to 
another case, I said: 

‘This, as it seems to me, is a very different case, and I doubt whether it can be 
said that the immigration authorities are acting in a judicial or quasi-judicial 
capacity as those terms are generally understood. At the same time, however, I 
myself think that even if an immigration officer is not acting in a judicial or 
quasi-judicial capacity, he must at any rate give the immigrant an opportunity 
of satisfying him of the matters in the subsection, and for that purpose let the 
immigrant know what his immediate impression is so that the immigrant can 
disabuse him. That is not, as I see it, a question of acting or being required to act 
judicially, but of being required to act fairly. Good administration and an honest 
or bona fide decision must, as it seems to me, require not merely impartiality, 
nor merely bringing one’s mind to bear on the problem, but of acting fairly, and 
to the limited extent that the circumstances of any particular case allow, and 
within the legislative framework under which the administrator is working, only 
to that limited extent do the so-called rules of natural justice apply, which in a 
case such as this is merely a duty to act fairly.’ 

That, as I understand it, has been approved on more than one occasion in the Court of 
Appeal. 

I approach it in that manner because the court has been referred, among other cases, 
to R v Cornwall Quarter Sessions Appeal Committee, ex parte Kerley (2), where this 
court held that a justice to whom a sanitary inspector had referred a matter under 
legislation then in force for condemnation, was not a court of summary jurisdiction, 
so that there was no appeal to quarter sessions, and quarter sessions were prohibited 
from dealing with the applicant’s appeal; that was the ratio of that decision. Quite 
clearly, as was pointed out in that case, the justice in a case such as this is not acting as a 
court of summary jurisdiction, there is no information preferred; there is no com- 
plaint preferred; he is clearly not acting as a court of summary jurisdiction. The 
court then went on in various terms to emphasise that he was really acting adminis- 
tratively as if he was the chief inspector confirming one of his underlings. But again 
Donovan J referred to the matter in the way in which I prefer to refer to it, when he 
said that even though he was acting in an administrative or executive capacity he, 
ie, the justice, had to bring qualities of impartiality and fairness to bear on the problem, 


(1) [1967] 1 All ER 226; [1967] 2 QB 617. 
(2) 120 JP 469; [1956] 2 All ER 872. 
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Complaint has been made that the justice in this case had a meeting with the chief 
veterinary officer, the public analyst and public officials on 19th March, when the 
matter was first referred to him, and that they never gave any evidence at the hearing 
on 2nd April. For my part, I do not think that the justice was prevented under this 
procedure from hearing the evidence of those officials, having a sample taken, inspect- 
ing the sample before and in the absence of the applicants. Nor do I think it neces- 
sarily any unfairness if those officials do not give evidence at the hearing, provided 
always that the objectors, the applicants, are told what the point is that they have to 
meet, and of course at this hearing they clearly knew and had evidence to deal with it. 

But the point where I feel that the rules of natural justice in their limited application 
to such a case as this, limited to openness, impartiality and fairness, have been broken, 
is when the justice retired with the two officials in order, as he puts it, to take advice, 
and the three persons then came back into court and he announced his decision. It 
seems to me that in a case such as this a justice must be very careful not to take any 
fresh advice or hear any fresh evidence in the absence of the objectors, unless he 
returns and enables the objectors to know what the advice is that he has received 
thus enabling them to deal with it. To give an illustration of the present case, the 
public analyst had said the highest that he had put it was that the potatoes appeared 
to be unprocessed. Supposing when the justice retires with him, he says: “I was being 
very cautious, I think it is quite clear they were unprocessed’, one asks one’s self should 
not the objectors have an opportunity of meeting that, and probably meeting it by 
cross-examination, to which in the ordinary way, this not being a trial, there would 
be no right. One looks to see what is fair. 

But the matter does not end there, because this is, as s 9 (3) of the Act of 1955 says, 
a decision of the justice. It is not a decision of the justice together with the chief 
analyst and the chief veterinary officer, any more than the decision of a justice when he 
is sitting in a court of summary jurisdiction is the decision of himself and his clerk. It 
seems to me that in the present case the rules of natural justice in their limited, and 
very limited, application to a case such as this have been broken in the present case, 
and I would let the writ issue. 


JAMES J: I agree with what Lorn Parker CJ has said and would add little. The 
justice, by virtue of the provisions of s 9 (2) of the Food and Drugs Act 1955 was under 
a duty to hear the applicants and any witnesses they called if they attended on the 
application for condemnation. Whether one calls that the exercise of a duty which is 
judicial, quasi-judicial or executive, it seems to me for the reasons already apparent 
from the judgment given, beyond question that the exercise must be attended with 
fairness and impartiality, and further that the exercise of that duty should be seen to 
be carried out openly, impartially and with fairness. To leave the room with the 
protagonists of the applicants, the man who had brought in the justice to adjudicate, 
with the person who has provided the evidence, namely the certificate of analysis, 
and then to return and announce a decision without indicating to the applicants what, 
if any, further advice had been given by those persons, in my judgment was a breach 
of the requirements that the procedure should be carried out seemingly open and with 
fairness. 


COOKE J: I agree with both judgments. 
Order for certiorari. 
Solicitors: Ince ¢ Co; Sharpe, Pritchard & Co,. for Town Clerk, Birmingham. 


T.R.F.B. 
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COURT OF APPEAL (CRIMINAL DIVISION) 
(Wincery, LJ, CANTLEY AND WALLER, JJ) 
28th September 1970 
R v RUSSELL 


Criminal Law—Evidence—Cross-examination of co-prisoner on character—Evidence given 
by co-prisoner against prisoner—Charged ‘with the same offence’-—Same offence’ — 
Possession by two prisoners of forged notes not joint but immediately suc 
Criminal Evidence Act, 1898, s 1 (f), proviso (iii). 

Three persons, the appellant, B and H, were charged on an indictment with the posses- 
sion and uttering of three forged {5 notes. Count 2 charged the appellant alone with 
uttering, count 3 charged H alone with being in possession of the notes, and count 4 
charged both the appellant and B with being in possession of them. B pleaded guilty 
on count 4 to aiding and abetting, and the case proceeded against H and the appellant. 
The case for the prosecution was not based on joint possession by H and by the appellant, 
but on two successive acts of possession, the one immediately following the other. The 

appellant and H both gave evidence, each protesting his own innocence and seeking to 

blame his co-prisoner. Application was made at the trial by the appellant’s counsel for 
leave to cross-examine H on his previous record under s 1 ( f) proviso (iii) of the Criminal 

Evidence Act, 1898, on the ground that H had given evidence against him. The judge 

refused the application, being of opinion that, although H had given evidence against the 

appellant, the appellant and H were not charged with ‘the same offence’. On appeal 
by the appellant against conviction, 

Hetp: the judge’s ruling was wrong and the cross-examination should have been 
permitted; the offences charged against the appellant and H did not cease to be the 
same merely because the possession relied on by the prosecution was an immediately 
successive rather than a coincident one, for the subject-matter of the possession was the 
same, the nature of the offence was the same, and the circumstances to be proved were 
the same; accordingly, the cross-examination should have been permitted, and the 
conviction must be quashed. 


AppEaL by George Russell against his conviction at Sheffield Assizes of uttering 
forged bank notes and being in possession of same when he was sentenced to con- 
current terms of 15 months’ imprisonment. 


P M Baker for the appellant. 
N J Mylne for the Crown. 


WIDGERY LJ delivered this judgment of the court: The appellant, George 
Russell, was convicted at Sheffield Assizes of uttering forged bank notes and of 
being in possession of the same forged bank notes. He was sentenced to 15 months’ 
imprisonment on each count and he now appeals against his conviction by leave of 
the single judge. 


Three men were involved in activities in regard to the same forged notes which 
were three {5 Bank of England notes. In the event they were charged in the indict- 
ment as follows: the first count charged a man called Barraclough, with whom this 
court is not concerned, with uttering the three notes. He was in due course found 
not guilty by direction of the judge. The second count charged the appellant alone 
with uttering the notes and he was, as I have already indicated, convicted on that 
charge. The third count charged a man called Hurst with being in possession of 
the notes and he was convicted. The fourth count charged the appellant and 
Barraclough with joint possession of the same notes. The appellant was convicted 
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and Barraclough pleaded guilty on the basis of aiding and abetting. A further 
count was withdrawn and requires no further mention. 

The offences being charged in that way, the case for the prosecution, as developed 
at the trial, depended entirely on the evidence of the two accused themselves. They 
had given statements to the police which were the basis of the proceedings, but there 
was no independent evidence about the activities of these men individually in regard 
to the three notes except that which came out from their own accounts. The view 
of the case taken by the prosecution on the material available to it was that the three 
notes in question had been possessed by the appellant, who had uttered them to 
Hurst. It followed therefore that the appellant would be guilty both of uttering 
and possession and that Hurst would be independently guilty of possession. 

At the trial the appellant and Hurst both gave evidence and it suffices for this 
purpose to say that each told the same kind of story with the effect of placing the 
blame on the other. Thus the appellant in substance said that Hurst had had the 
notes in his possession and had offered them to the appellant who had declined 
to take them, a story which, of course, meant that the appellant was innocent and 
Hurst was guilty. Hurst returned the other side of the penny, alleging that he 
had been offered the notes by the appellant and had refused to take them. 

It was in this state of affairs that a question arose as to the cross-examination of 
Hurst on his record under s 1 of the Criminal Evidence Act 1898. For the purposes 
of this judgment it can be assumed that both the appellant and Hurst had attacked 
witnesses for the prosecution and thus were in a position in which their characters 
could be put in at the instance of the prosecution. But for reasons which seemed 
good to him, counsel for the prosecution was not minded to cross- examine Hurst in 
regard to his character. Thus it became the interest of counsel for the appellant 
to cross-examine Hurst and bring in Hurst’s character if he was able to do so. He 
sought to do so on two grounds, both contained in s 1 (f) of the Criminal Evidence 
Act 1898, under what has been described as provisos (ii) and (iii). I must read them 
although they are well known. Proviso (ii) permits cross-examination in respect of 
previous characters if the witness 


‘has personally or by his advocate asked questions of the witnesses for the 
prosecution with a view to establish his own good character... or the nature 
or conduct of the defence is such as to involve imputations on the character of 
the prosecutor or the witnesses for the prosecution.’ 


Proviso (iii) provides for similar cross-examination where the accused in question has 
given ‘evidence against any other person charged with the same offence’. 

Counsel for the appellant sought in the court below to invoke each of those pro- 
visos. It was not disputed that Hurst had given evidence against the appellant 
for this purpose, nor for the purposes of this judgment so we challenge the proposi- 
tion that Hurst had attacked the witnesses for the prosecution in the same way. 
Accordingly, said counsel for the appellant in the court below, the appellant may 
cross-examine Hurst on his record on either of these grounds. Taking them indepen- 
dently, the learned trial judge rejected counsel’s submission on proviso (iii) on the 
ground that, although Hurst had given evidence against the appellant in the terms 
of the proviso, he and Hurst were not charged with the same offence. He rejected 
the application to cross-examine under proviso (ii) on the footing that where that 
proviso applied it was open only to the prosecution to cross-examine and not to 
a co-accused. 

Dealing with proviso (iii) first, it is quite clear in this case that the offences charged 
against Hurst and the appellant were similar in really every respect. The subject 
of possession, namely the three forged notes, was the same, the nature of the offence 
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charged, namely illegal possession under s 8 of the Forgery Act 1913, was the same, 
and all the constituents which had to be proved were the same. But it was argued 
that nevertheless the offences charged against Hurst and the appellant were not 
the same offence because the possessions alleged against them were not coincident 
or concurrent but consecutive. It was accepted below (we think quite rightly 
accepted) that if the prosecution had been able to charge Hurst and the appellant 
with joint possession of the notes at one and the same time, the case for cross-examin- 
ing Hurst against the appellant under proviso (iii) would have been clear. But 
it was argued below, and successfully argued below, that since the possessions were 
consecutive, following one another instantly but nevertheless consecutive and not 
joint, then the offence charged was not the same offence and accordingly the right to 
cross-examine was denied to the appellant. 

Although the 1898 Act has been on the statute book for over 70 years, there is 
remarkably little authority on the meaning of the phrase ‘the same offence’ in 
proviso (iii). It does not really seem to have arisen directly for decision in any of 
the authorities to which we have been referred. In Murdoch v Taylor (1) in the House 
of Lords a very different issue arose under proviso (iii) and the court was there pri- 
marily concerned with the meaning of the words ‘evidence against’, but it is to be 
observed that Lorp Donovan in his speech evidently took the view that the expres- 
sion ‘same offence’ and indeed the general ambit of provisos (ii) and (iii) should be 
wide. He clearly contemplated the possibility that a co-accused might take advan- 
tage of proviso (ii) and also that the prosecution might take advantage of proviso (iii). 
But the case is not authority on any of these points and is of only passing value, as it 
seems to us, in the issue which we have to decide. 

A case somewhat nearer to our problem is R v Meek (2) where a principal 
and an aider and abettor had been charged in the same count and the question 
arose whether they were charged with the same offence for present purposes. The 
decision of the court was that they were not charged with the same offence for a 
highly special reason, namely that it had become clear at an early stage of the trial 
that one of the two accused could not be convicted on this charge and all that remained 
was the technicality of finding him not guilty. That technicality had been omitted 
but the court held that notwithstanding that omission it could not regard the two 
accused then before the court as being charged with the same offence when one of 
them for all practical purposes was no longer charged in the relevant count at all. 
It seems to us therefore that we have to decide this question on basic principles with 
virtually no guidance from authority. 

One turns to dictionaries for assistance as to the meaning of the word ‘same’ and 
counsel have both relied on Webster’s Dictionary (3rd edn) which is now before us. In 
that work ‘same’ is described as ‘resembling in every way, not different in relevant 
essentials, of one kind’ and then there is the illustration from Boswell: “We must 
not expect to be all happy in the same degree’. The second meaning is ‘conforming 
in every respect’ and the illustration there is, when the word is combined with ‘as’: 
‘Eat the same rations as the captain’. It is pointed out by counsel that in both those 
illustrations, in both those meanings, the word is not being used to describe two 
things which are identical but merely two things which possess the same relevant 
characteristics throughout. When we look at the matter in that way, it seems to us 
that the fact that the possession alleged in these cases is consecutive and not coincident 
does not prevent the offences from being the same for present purposes. We are 
not attempting to lay down any general principles which will be a solution to all 
cases of this kind hereafter because that is a task which has apparently proved too 


(1) 129 JP 208; [1965] 1 All ER 406; [1965] AC 574. 
(2) (1966), 110 Sol Jo 867. 
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difficult for our predecessors and we are unwilling now to assume it. But looking 
now merely at the circumstances of this case and accepting as we must that these 
two accused would have been charged with the same offence if it had been alleged 
that they had been jointly in possession of these three {5 notes, we find it impossible 
to say that the offences charged against them ceased to be the same for present 
purposes merely because the possession alleged is a successive possession rather than 
a coincident one. The possession here was, as I have pointed out, successive in an 
immediate sense; one, on, the case for the prosecution, surrendered possession at 
the instant when the other received it. The subject-matter was the same, the 
nature of the charge was the same, the circumstances to be proved were the same 
and the offences took place, if not technically at the same instant, at moments 
which were immediately successive one with the other. We think that it would be 
a very unsatisfactory result in a case such as the present if the appellant were denied 
the right to cross-examine Hurst merely because their possessions were not 
at the same time but were successive. We think that justice requires us to reach 
the conclusion which we have reached and so far as this case is concerned we are 
satisfied that the offences charged should be regarded as the same offence. It follows 
from that that the learned judge was wrong and should have permitted cross- 
examination of Hurst on his record, and if that had been permitted it is impossible 
to say what the consequences might have been in the minds of the jury. This is 
a case where everything turned on the credibility of Hurst and the appellant. To 
deny the appellant the right to cross-examine Hurst on his character was a very 
serious denial and we can see no reason at all for applying the proviso to s 2 (1) of 
the Criminal Appeal Act 1968, or otherwise avoiding the necessary consequences 


of the judge’s ruling. In the circumstances it is unnecessary to consider the effect of 
proviso (ii) to s 1 (f) of the 1898 Act. 

Accordingly, for those reasons we shall allow the appeal and quash the conviction 
of the appellant. So far as these matters are concerned, he is discharged. 


Conviction quashed. 


Solicitors: Registrar of Criminal Appeals; Freshfields. 
T.R.F.B. 
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COURT OF APPEAL (CRIMINAL DIVISION) 
(Lorp Parker, CJ, PHmLttiMmore, LJ, AND ASHWORTH, J) 
5th October 1970 
R v KULYNYCZ 
Arrest—Arrest without warrant—Validity—Erroneous statement that warrant had been 
issued—Defendant not informed at time of reason for arrest—Reason given to defendant 
at police station soon afterwards—Variation of charge. 
Criminal Law—Venue—Indictable offences—Place where defendant ‘in custody’ — Custody’ 
—Criminal Justice Act, 1925, s 11 (1). 

\r the request of the police at K the appellant was arrested at C. The arresting officer 
stated that a warrant had been issued at K (which was not the fact) on suspicion of offences 
committed there, and seven minutes later the appellant was informed by another officer 
at C police station that he had been brought there at the request of the police at K in 
connection with possible drug offences. A little later a constable from K arrived and 
told the appellant that he had been arrested on suspicion of handling stolen drugs and 
would be taken to K for questioning. He was later brought before justices at K and 
was committed for trial at N. Quarter Sessions, within whose jurisdiction K was, on 
charges of unauthorised possession of drugs ‘at C or elsewhere’. He was legally repre- 
sented and no application was made for him to be committed to C. for trial on the ground 
of hardship. He was accordingly committed to N. Quarter Sessions. He was there 
indicted on three counts alleging unauthorised possession of drugs ‘at C.’, contrary to 
s 1 (1) of the Drugs (Prevention of Misuse) Act, 1964. A submission made at the beginning 
of the trial that N. Quarter Sessions had no jurisdiction to try the case was rejected on 
the ground that jurisdiction existed under s 1 (1) of the Criminal Justice Act, 1925. 

Hetp: that although the original arrest was unlawful in that the appellant had not 
been informed in substance of the reason why he was being arrested, after he had been 
informed at the police station, in sufficient detail of the reason for his arrest, he was 
thereafter in lawful custody; neither the original erroneous statement with regard to 
the issue of a warrant nor the variation of the charges affected the question of lawful 
custody; assuming that custody in s 11 (1) of the Criminal Justice Act, 1925, meant lawful 
custody, the appellant, when he appeared at N. Quarter Sessions, was in custody within 
the meaning of s 11 (1) of the Criminal Justice Act, 1925; and, therefore, N. Quarter 
Sessions had jurisdiction to try him; as the question of the alternative committal to C. 
or possible hardship that the defendant might suffer if committed to N. had never been 
raised, the committal could not be upset. 


AppeaL by Michael Kulynycz against his conviction at Norfolk Quarter Sessions 
of being in unauthorised possession of drugs, when he was sentenced to three years’ 
imprisonment. 


D M Cheatle for the appellant. 
M E Ward for the Crown. 


LORD PARKER CJ delivered this judgment of the court: On 7th January 


1970 the appellant was convicted at Norfolk Quarter Sessions on three counts of 


being in unauthorised possession of drugs. He was sentenced to 18 months’ imprison- 
ment on the first count, 18 months consecutive on the second count and 18 months 
concurrent on the third, making in all three years’ imprisonment. He now appeals 
against his conviction on a point of law. 

What happened was that when this case came on for trial at Norfolk Quarter 
Sessions a submission was made at the outset that those sessions had no jurisdic- 
tion to deal with the matter in that in each case the possession was alleged to have 
been a possession in Cambridge which in the normal way would be outside the 
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jurisdiction of Norfolk Quarter Sessions. That application was overruled on the basis 
that jurisdiction existed by reason of s 11 (1) of the Criminal Justice Act 1925, which 
in certain circumstances deems an offence committed in one place to have been 
committed in another. The relevant words of the subsection are: 

‘A person charged with any indictable offence may be proceeded against, 
indicted, tried and punished in any county or place in which he was apprehended, 
or is in custody on a charge for the offence, or has appeared in answer to a sum- 
mons lawfully issued charging the offence, as if the offence had been committed 
in that county or place, and the offence shall, for all purposes incidental to or 
consequential on the prosecution, trial or punishment thereof, be deemed to 
have been committed in that county or place.’ 


It was said, and the submission is repeated in this court, that the original arrest 
was unlawful and that nothing has cured or could cure that unlawful arrest, and, 
accordingly, when the raatter came on before the Norfolk Quarter Sessions the 
appellant was not in custody on a charge for the offence within s 11 (1) in that ‘custody’ 
there must mean ‘detained in lawful custody’. Of course, if the subsection merely 
means that jurisdiction arises if a man is found to be in custody, albeit unlawful, 
then the whole of counsel for the appellant’s argument here falls to the ground. 
But without finally deciding the matter this court as at present advised considers 
that the words in the subsection ‘in custody’ do mean ‘in lawful custody’, and it is 
of that opinion notwithstanding that the subsection refers to a summons ‘lawfully 
issued’. Accordingly the court proceeds to consider whether the appellant at the 
time he appeared before Norfolk Quarter Sessions was detained in lawful custody. 

It has not been easy altogether to ascertain the true facts of the case, but it appears 
that the appellant was reasonably suspected—nobody has challenged that—of what 
one may call drug offences in King’s Lynn. As the court understands it, although 
carrying on his activities in Cambridge, he was supplying people or ‘pushing’ drugs 
in King’s Lynn, and accordingly the King’s Lynn police asked the Cambridge police 
to arrest him and hand him over. As a result a Pc Crane at 4.25 pm on 6th August 
1969 found the appellant in the market place at Cambridge and he arrested him, 
using some such words as that a warrant had been issued for his arrest at King’s 
Lynn on suspicion of offences committed there. Pausing there, it is said (and in the 
opinion of this court rightly said) that that arrest was an unlawful arrest in the sense 
that it might in certain circumstances give rise to a civil action for false imprisonment. 
Without referring to the case in detail, it has been held by the House of Lords in 
Christie v Leachinsky (1) that when a policeman arrests a citizen, the citizen is entitled 
to know at any rate the act for which he is being arrested. It is put in this way: 
that in this country a person is prima facie entitled to his freedom and is only required 
to submit to restraints on that freedom if he knows in substance the reason why it 
is claimed that the restraint should be imposed. 

Counsel for the appellant here points out that the only matter conveyed to the 
appellant on arrest was on suspicion of offences committed in King’s Lynn, there being 
no identification of the nature of the offences or, as the court prefers to put it, of the 
act constituting an offence or offences. Counsel for the appellant further goes on to 
point out that the information moreover was wrong because as it turned out a 
warrant had not been issued. No doubt Pc Crane was sent off merely to bring the 
appellant into the station, did not know whether or not a warrant had been issued, 
and did not know the exact nature of the acts constituting the alleged offences. 
Seven minutes later the appellant was in the police station and there he was seen 
by Pc Welham, a member of the drug squad stationed at Cambridge. The appellant 
having been brought into the station, Pc Welham said to him: 


(1) 111 JP 224; [1947] 1 All ER 567; [1947] AC 573. 
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‘You have been brought to the police station as a result of a request from the 
King’s Lynn Police in connection with possible drug offences.’ 

The appellant was cautioned and he replied: ‘I know the score. I am saying nothing. 
I shall be out of here within 24 hours.’ It is to be observed there that Pc Welham 
was more specific in that he referred not merely to offences generally, but to possible 
drug offences. Shortly after that, on that same evening there arrived from Norfolk 
Pc Elliott, who had come to take charge of the appellant and take him back to King’s 
Lynn. He said: 

“We are police officers from King’s Lynn. You have been arrested on suspicion 
of handling stolen drugs and we are taking you back to King’s Lynn for 
questioning.’ 

The answer he received was: ‘You can’t prove a thing against me. You realise you 
can only hold me for 24 hours’. There the information given to the appellant becomes 
still more specific because it not only deals with drug offences but sets out the 
particular kind of drug offences that the police in Norfolk reasonably suspected the 
appellant of having committed, namely handling stolen drugs. Moving on fairly 
quickly from there, he was brought to King’s Lynn; he was there charged with 
handling stolen drugs and when the matter came before the committing justices 
the charge was a charge not of handling stolen drugs but of unauthorised possession 
of drugs, contrary to the Drugs (Prevention of Misuse) Act 1964, and the place alleged 
was not King’s Lynn but ‘Cambridge or elsewhere’. It was on that charge that the 
examining justices committed him to Norfolk Quarter Sessions. 

When the matter got to the drafting of an indictment, it took the form of three 
counts alleging unauthorised possession of drugs at different dates and instead of 
‘at Cambridge or elsewhere’, they were all alleged as possession ‘at Cambridge’. 
As I have said, counsel for the appellant’s argument is that, as the original arrest was 
unlawful, everything else that took place thereafter fell to the ground with the result 
that Norfolk Quarter Sessions had no jurisdiction to try the case. This court is quite 
unable to accept that argument. As it seems to this court, the question here is whether 
the appellant at the time when he was before the Norfolk Quarter Sessions was in 
lawful custody, and one asks oneself at what stage, if at all, did he become in lawful 
custody? On that point the court is quite clearly of opinion that when he was, in 
the police station at Cambridge, informed in sufficient detail by Pc Welham and 
then Pc Elliott, he was thereafter in lawful custody. 

Counsel for the appellant says that before he could become in lawful custody he 
would have to be free, he would have to leave the police station and be rearrested. 
The court is quite unable to accept that contention. We are satisfied that, when in 
the police station shortly after arrest, he was told all that he was entitled to know 
within the House of Lords’ decision of Christie v Leachinsky (1), that then at any rate 
he was detained in lawful custody. Once one reaches that stage, this court is quite 
clearly of opinion that it matters not that the offence alleged against him changed 
in character. As Lorp Simmonps said in his speech in Christie v Leachinsky: 


‘These and similar considerations lead me to the view that it is not an essential 
condition of lawful arrest that the constable should at the time of arrest formulate 
any charge at all, much less the charge which may ultimately be found in the 
indictment, but this, and this only, is the qualification which I would impose 
on the general proposition. It leaves untouched the principle, which lies at the 
heart of the matter, that the arrested man is entitled to be told what is the act 
for which he is arrested. The “charge” ultimately made will depend on the 
view taken by the law of his act.’ 


(1) 111 JP 224; [1947] 1 All ER 567; [1947] AC 573. 
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Accordingly the fact that ultimately the appellant was charged not with handling 
stolen drugs but with possessing stolen drugs, and that the charge was a possession 
at Cambridge and not at King’s Lynn cannot affect the lawfulness of the custody 
which in the opinion of this court arose in the police station at Cambridge. 

Two other matters fall to be mentioned. Counsel for the appellant has relied 
strongly on the fact that Pc Crane, who quite clearly did not know what the position 
was, referred to the fact that a warrant had been issued, and counsel says that that 
wrong statement was, as it were, never cured and covered everything which happened 
thereafter. The court is quite unable to accept that. While the arrested person is 
entitled to know, as Lorp Simonns said, the act giving rise to the arrest, he is not 
entitled to know whether it was by warrant or as a result of arrest on reasonable 
suspicion. 

The other matter concerns the action of the examining justices in committing the 
appellant to Norfolk Quarter Sessions. It is said that they should have exercised a 
discretion which they had to commit him in all the circumstances to Cambridge. 
Section 2 (3) of the Magistrates’ Courts Act 1952 gives the justices general powers 
by providing that a magistrates’ court shall have jurisdiction as examining justices 
over any offence: 


. committed by a person who appears or is brought before the court, 
whether or not the offence was committed within the county or borough.’ 


and by s 9 (2) it is provided: 

‘If a mag’strates’ court proposes to commit a person for trial before a court 
of assize or quarter sessions that has jurisdiction to deal with the offence by 
virtue only of subsection (1) of section eleven of the Criminal Justice Act, 1925 
[those are the deeming provisions] . . . then—(a) if it appears to the magi: trates’ 
court that the accused would suffer hardship if he were tried in the couaty or 
place aforesaid, the court shall not commit him for trial before the said court 
of assize or quarter sessions; (b) if the accused applies to the magistrates’ court 
not to commit him to that court of assize or quarter sessions on the ground 
that he would thereby suffer hardship, and the magistrates’ court refuses to 
comply with the application, the accused may appeal to the High Court, and 
the magistrates’ court, on being informed by the accused of his intention so to 
appeal, shall not commit him to the court of assize or quarter sessions pending 
the appeal .. .” 

The appellant was represented before the committing justices; he never asked 
for the matter to be committed to Cambridge or suggested that he would suffer 
hardship. What is said here is that nevertheless the justices on their own motion 
should have come to the conclusion that he would suffer hardship if tried at Norfolk 
Quarter Sessions and that he should be committed to Cambridge. The court has no 
reason to suppose that the justices did not properly consider the matter and came 
to the conclusion that the appellant would suffer no hardship by being tried at Norfolk 
Quarter Sessions. Accordingly in this highly technical, although no doubt important 
area, this court has come to the conclusion that the deputy chairman was correct 
in the ruling which he gave on the application made before the trial. In fact the 
appellant when the trial proceeded refused to plead, not wishing no doubt to submit 
to the jurisdiction, a plea of not guilty was entered and he was duly convicted. No 
question in connection with the trial other than the point of law which the court 
has dealt with, arises in the appeal and accordingly the appeal is dismissed. 

Appeal dismissed. 

Solicitors: Registrar of Criminal Appeals; Metcalfe, Copeman & Pettefar, King’s Lynn. 

— T.R.F.B. 
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QUEEN’S BENCH DIVISION 
(Lorp Parker, CJ, ASHwWorTH and BROWNE, JJ) 
19th October 1970 
MORGAN v DIRECTOR OF PUBLIC PROSECUTIONS 


Criminal Law—Corruption—Act ‘in relation to principal's affairs—Defendant employee of 
car company—Defendant also performing trade union duties—Act in relation to trade 
union affairs also act in relation to company’s affairs—Prevention of Corruption Act, 
1906, S 1 (1). 

By s. 1 (1) of the Prevention of Corruption Act, 1906: ‘If any agent corruptly accepts 
or obtains .. . from any person, for himself... any gift or consideration as an inducement 
or reward for doing... any act in relation to his principal's affairs or business . . . he shall 
be guilty of an offence.’ 

rhe appellant was employed by R, a motor car manufacturing company, as a standards 
room inspector. He was also elected convenor of shop stewards and received his normal 
wages while doing trade union duties. The company permitted him to perform his 
union duties during working hours, and he played a predominant part in negotiation 
with the management and in decisions relating to strikes. One Hurford (‘H’), who 
carried on business on his own account, often acted as a sub-contractor for R, but in 
October, 1968, there was objection by the union to work which could have been done 
by R being done by outside firms, including work being done by H. As a result, H’s 
work was ‘blacked’ by the union. Soon afterwards the union apologised for this action 
and withdrew its objection to work being done by H, who became interested in recovering 
on certain terms part of the work he had formerly done for R. On 16th December 1968 
the appellant telephoned to H, whom he had not met previously. He suggested a meeting 
and said that there was to be a management/union meeting at R’s next day. H met 
the appellant, who said that he could possibly make it easier for the work to be returned 
to H. According to H, the appellant also said that he would meet H after the meeting, 
and that H was to bring plenty of ‘cash, fivers’ with him. At the meeting no objection 
was raised from the union side to the work being returned to H. The appellant telephoned 
to H and informed him that at the meeting things had gone according to plan and invited 
H to meet him again. H agreed, and consulted R’s chief security officer, his own solicitor, 
and the police. On 19th December H met the appellant as arranged, bringing with 
him {50 in (5 notes, and later he handed {25 to the appellant. The appellant was con- 
victed at a magistrates’ court for that, being an agent of R, he corruptly obtained [25 
from H as an inducement for doing an act in relation to his principal’s affairs, contrary 
to s. 1 (1) of the Prevention of Corruption Act, 1906. Quarter sessions dismissed an appeal, 
and from that decision the appellant appealed to the Divisional Court, his substantial 
contention being that he had acted throughout as agent for the union and in relation 
to union affairs and not in relation to the company’s affairs. 

Hetp: the words ‘in relation to his principal’s affairs’ in s 1 (1) of the Act of 1960 should 
be widely construed; in the present case the conditions precedent to an offence had been 
proved, the appellant being an agent, and what was done by him, albeit it was in relation 
to the union’s affairs, was also in relation to the affairs of the company, R, his principal; 
therefore the conviction was right. 


Case Statep by Glamorgan Quarter Sessions. The facts are sufficiently stated in 
the headnote. 


H E Hooson QC and T H Moseley for the appellant. 
John Davies QC and Patrick Webster for the Crown. 


LORD PARKER CJ: This is an appeal by way of Case Stated from a decision of 
Glamorgan Quarter Sessions who dismissed an appeal by the appellant from his 
conviction by justices for the county sitting at Caerphilly on a charge that, being an 
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agent of the Rover Co Ltd, he corruptly obtained a sum of {£25 from John Leonard 
Hurford as an inducement for doing an act in relation to his principal’s affairs, con- 
tary to s 1 (1) of the Prevention of Corruption Act 1906. 

What has given rise to the trouble in this case concerns what happened at the 
meeting on Thursday, roth December 1968, when the {£25 was handed over. The 
charge here was that the appellant had corruptly obtained that money as an induce- 
ment for doing an act in the future. There was also an argument whether it could 
be said that he was, in relation to this matter, acting as an agent of the Rover Co 
Ltd as alleged in the indictment, and whether the inducement was to do an act in 
relation to Rover's affairs as opposed to the union’s. In the Case Stated there are 
strong passages indicating that the £25 was not paid as an inducement for some future 
act, but as a reward for past favours, ‘squaring’ the shop stewards and advising the 
management at the meeting as he did. The notes contained passages such as this: Mr 
Hurford: ‘Now I must go.’ The appellant: ‘I've done my part: now it’s your turn.’ Mr 
Hurford: ‘What?’ The appellant: ‘I earn {25 per week, I think what I did yesterday 
is worth {25.’ A little later on, the appellant said: ‘If I have to do any more in the 
future we can sort it out when the occasion arises’, and further on in the evidence there 
is a note purporting to record Mr Hurford’s evidence which states definitely “£25 was 
for work done on Wednesday’. On the other hand there are a number of passages 
which would apparently suggest that Mr Hurford was not prepared to hand over 
the {£25 as a reward for the past but wanted certain assurances for the future, and 
those passages can be summarised in this way: “He gave me to understand that if 
there was any trouble with the vehicles or drivers at Rover's he’d squash it. He'd 
see I did not get any undue stoppages. He’d stop them before they got into motion.’ 
Then a reference was made to the storage contract which Mr Hurford had, and the 
notes read: 


‘I had a contract for a storage of material. He would see that nothing 
interfered with my work. If cowboying was necessary he'd see it was all right. 
I asked him what guarantee I'd get for this payment of {25. He said he would 
keep the onus off my firm. He was in a position to say out, and not out.’ 


Under cross-examination he was asked “as a reward for doing what?’ Mr Hurford 
said: ‘He insisted’; then this passage ‘Also taking into account he could reverse 
decisions previously made’. 

All this court has, of course, is those abbreviated notes of evidence, some of which 
point one way and some point another, but quarter sessions had Mr Hurford himself 
before them and heard his evidence in full. For my part, it is quite impossible to 
say, as it seems to me, that, whereas the {£25 may well have been in part a reward 
for what had been done, it was not also in part an inducement for acts to be done 
in the future. It seems to me that this court could not possibly say that quarter 
sessions were not entitled to take that view. 

The other matter that arises in this case concerns the position of the appellant 
himself in relation to this matter. It was said with some force by counsel for the 
appellant that really from beginning to end in relation to this matter he was acting 
as agent for the union and in relation to union matters, and, accordingly, that he 
had been wrongly charged. Attractive as counsel for the appellant’s argument is, 
I am satisfied that it is wrong. The opening words of s 1 (1) of the 1906 Act are: 
‘If any agent corruptly . . . obtains’, not, be it observed, ‘as an agent corruptly 
obtains’. Moreover, ‘agent’ includes, by the definition in s 1 (2), ‘any person employed 
by or acting for another’. It is quite clear that in fact the appellant was an agent 
within s 1 (1), namely, an agent of Rover’s. The real point is whether, there being an 
obtaining of money as an inducement for the doing of some other act, that act was 
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to be in relation to his principal's affairs, namely Rover’s affairs. It is counsel for the 
appellant’s argument that the words ‘any act in relation to his principal’s affairs’ 
in s 1 (1) must mean in direct relation to his principal’s affairs or, put another way, 
in relation to matters concerning his principal where he owes a duty as an agent. 
Read in that way, it can be said that, while the appellant was an agent of Rover's, 
nevertheless the act in question was in relation to union affairs albeit against the 
background of the business that Rover’s carried on. For my part, I am quite satisfied 
that those words ‘in relation to his principal's affairs’ fall to be widely construed, 
as indeed they were in the only case to which the court has been referred, R v 
Dickinson, R v De Rable (1), where PrircHarn J, in giving the judgment of the Court 
of Criminal Appeal, said: 


‘In the judgment of the court the words of s 1 of the Act of 1906 are designedly 
very wide, and it would be undesirabie in the extreme to narrow their meaning 
in the way which would be necessary if the argument on this first point were 


held to be valid.’ 


It seems to me that the conditions precedent to an offence being proved are present 
here; the appellant was an agent, and what was done here, albeit it was in relation 
to the union affairs, was also in relation to his principal’s affairs, namely Rover's 
affairs. 

In those circumstances, I have to come to the conclusion that this appeal fails, 
and should be dismissed. 


ASHWORTH J: | agree. 
BROWNE J: [ agree. 
Appeal dismissed. 


Solicitors: W H Thompson; Director of Public Prosecutions. 
T.R.F.B. 


(1) (1948), 33 Cr. App Rep 5. 
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COURT OF APPEAL (CRIMINAL DIVISION) 
(MEGaw, LJ, CanTLey and James, JJ) 
12th, 27th October 1970 


R v ASTON. Rv HADLEY 


Criminal Law—Obtaining pecuniary advantage by deception—Betting transaction—Operative 
inducement—Theft Act, 1968, s 16 (2) (a) (c). 

By s 16 (1) of the Theft Act, 1968, it is an offence for a person by any deception dis- 
honestly to obtain for himself or another any pecuniary advantage. ‘Pecuniary advan- 
tage’ is defined by s 16 (2) under three separate heads. Paragraph (a) provides for 
where ‘any debt or charge for which [the defendant] makes himself liable or is or may 
become liable (including one not legally enforceable) is reduced or in whole or in part 
evaded or deferred’. Paragraph (c) provides for the case where the defendant ‘is given 
the opportunity to earn remuneration or greater remuneration in an office or employ- 
ment, or to win money by betting’. 

The appellants, A and H, who were acting in concert, entered a betting shop at 
Lichfield soon before a greyhound race at Hackney was due to start. The appellant A 
handed to the counter clerk a betting slip for a {70 win on a particular dog. The manager 
authorised the acceptance of the bet and the slip was given to the cashier, who rang the 
bet up on the till. The clearly understood practice was that when a bet was accepted 
the stake was payable immediately in cash, and at a time when the race had either just 
started or was about to start, the manager asked the appellants for the stake money. 
The appellant A had a bundle of currency notes, some of which came from the appellant 
H. He proceeded to count them with extreme slowness and no money was paid over 
by him. This conduct continued until the progress of the race, which could be followed 
in the betting shop on a broadcast relay, made it obvious that the selected dog was not 
going to win. ‘The appellants then gathered up the money and hurriedly left the shop. 
The indictment was framed on the basis of para (a) and alleged that the appellants 
dishonestly obtained for the appellant A a pecuniary advantage, namely, the evasion 
of a debt for which A had made himself liable by the false representation that 
he (A) intended to pay immediately the stake in respect of the bet which he had made. 
The appellants were convicted. On appeal, 

Hetp: the conduct of the appellant in slowly counting the money could not 
safely or satisfactorily be presented to, or accepted by, the jury as a deception involving 
a representation that the appellants intended to pay ‘immediately’, nor was it possible 
to reach the conclusion that the counting of the money, whether or not the slowness 
was taken into account, operated on the manager’s mind in such a way as to bring about 
the evasion of the debt, and so the convictions must be quashed. 

Hexp, further: the difficulties which had arisen could have been avoided and an 
unassailable conviction might well have resulted if the particulars of the indictment 
had been framed by reference to s 16 (2) (c) instead of s 16 (2) (a); when someone sought 
to place a bet in a cash betting shop a jury might well take the view that he represented, 
and intended to be understood to represent, that it was his intention to pay the stake in 
cash as soon as his bet had been accepted; such an approach could have put the slow 
counting of the money in the right place—as strong evidence of an earlier deception with 
regard to intention rather than being itself a deception. 


Appeats by Brian Gideon Aston and Malcolm Thomas Hadley from their conviction 
at Burton-upon-Trent Quarter Sessions of obtaining a pecuniary advantage by 
deception, contrary to s 16 (1) of the Theft Act 1968 when they were each sentenced 
to 12 months’ imprisonment. 


N T Salts for the appellants. 
P J Stretton for the Crown. 
Cur adv vult 
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27th October. MEGAW LJ read this judgment of the court: The two appellants, 
srian Gideon Aston and Malcolm Thomas Hadley, were convicted at Burton-upon- 
Trent quarter sessions on 7th April 1970 of obtaining a pecuniary advantage by 
deception. They were each sentenced to 12 months’ imprisonment. The single 
judge granted them both leave to appeal against conviction. 

The facts which the prosecution asked the jury to accept, and which, it would seem, 
the jury did, at any rate substantially, accept, were these. About midday on 24th 
January 1970, the two appellants together entered a betting shop at Lichfield. A 
greyhound race at Hackney was due to start at 1.05 pm. Very shortly before it was due 
to start, the appellant Aston handed to the counter clerk a betting slip made out for 
a {70 bet to win on the dog in trap 1 in the race at Hackney. The counter clerk’s 
limit was [10, so she gave the slip of paper to the manager, Mr Hine. He said ‘All 
right’, and the slip was given to the cashier who rang the bet up on the till. Mr Hine 
collected the receipt from the cashier and went to the counter where the appellants 
were. It may be accepted for present purposes that it was known to all concerned 
that the transaction was accepted by the betting shop as being a cash betting trans- 
action, and that the clearly understood practice was that, when a bet was accepted, 
the stake was payable immediately in cash. It may be accepted also that the two 
appellants were acting in concert with each other in all that was done by either of 
them. Mr Hine asked for the stake money. At this stage the 1.05 pm race at Hackney 
either had already started or was about to start. The appellant Aston had a bundle 
of currency notes, some of them emanating from the appellant Hadley. The appellant 
Aston proceeded to count the notes with extreme slowness, purporting to select 
£70 worth out of a larger total in his possession. Mr Hine offered the receipt and 
demanded the money, but the slow counting continued and no money was paid 
over by the appellant Aston to Mr Hine. This play-acting by the appellant Aston 
was still going on when the progress of the race, which could be followed in the 
betting shop on a broadcast relay, made it obvious that the dog from trap 1 was 
not going to win. The appellants then gathered up the money which up to that 
moment the appellant Aston had still been purporting to count. He and the appellant 
Hadley went out of the betting shop with some degree of haste. Mr Hine followed 
them through the streets and caught up with them after half-a-mile or so. Then 
the police came on the scene. 

The prosecution suggested that the whole thing was a dishonest charade, whereby 
the appellants could achieve the happy situation of “Heads I win, tails you lose’. 
The bet having been accepted by the betting shop, if the dog in trap 1 should win 
the appellants would claim that they were on the bet and they would demand a 
sum which, as the odds were, would have been about [200. They hoped, and 
perhaps expected, that in that event, by reason of successful deceit, or bluff or by 
making a nuisance of themselves, they would be paid on the basis that they had 
won the bet, although they had no intention of paying the stake money if their 
chosen dog failed to win. If that happened, if their dog lost, they intended to do as 
they in fact did; ie to disappear quickly from the scene, and, if they should be caught 
up with and challenged, they would assert that no bet had been made, because no 
cash had been paid. Clearly, and not surprisingly, the jury accepted that the 
appellants had a dishonest intent. No criticism can be made, or is made, of the 
direction of the recorder to the jury so far as it referred to the element of dishonesty. 
He made it clear beyond doubt that, unless the jury were satisfied on all the evidence 
of a dishonest intent, the verdict must be not guilty. The verdict was guilty. 

That, however, is not the end of the matter. At the close of the case for the prosecu- 
tion counsel for both appellants submitted that there was no case to answer because 
the facts as proved on any view did not support the charge as laid in the indictment. 
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After lengthy arguments, the recorder overruled those submissions and his direction 
to the jury thereafter involved that, subject to the jury reaching certain conclusions 
on various matters of fact which were in issue, in addition to the question of dishonest 
intent, the jury should convict on the indictment as drawn. 

Before this court, counsel for the appellants again contended that the appellants 
could not properly be found guilty of the charge as laid, whatever the jury’s con- 
clusions on the evidence adduced. There was, it is said, misdirection by the recorder 
which necessarily followed from his rejection of the submissions by the defence. 
The essence of this matter is the wording of the indictment. It is there alleged that 
the appellants had obtained a pecuniary advantage by deception, contrary to s 16 (1) 
of the Theft Act 1968. The particulars of offence were that the appellants dishonestly 
obtained for the appellant Aston a pecuniary advantage, namely the evasion of a 
debt for which the appellant Aston had made himself liable, by the false representa- 
tion that the appellant Aston intended to pay immediately the amount of the stake 
in respect of the bet which he had made. Section 16 (1) of the Theft Act provides: 


‘A person who by any deception dishonestly obtains for himself or another 
any pecuniary advantage shall on conviction on indictment be liable to 
imprisonment for a term not exceeding five years.’ 


The Act itself defines ‘deception’ and ‘pecuniary advantage’ for the purposes of 
this section. “Deception’ is defined by s 15 (4) (which is applied to s 16 by s 16 (3)) 
as follows: 

‘For purposes of this section “deception” means any deception (whether 
deliberate or reckless) by words or conduct as to fact or as to law, including a 
deception as to the present intentions of the person using the deception or any 
other person.’ 


‘Pecuniary advantage’ is defined by s 16 (2) under three separate heads, set out in 
para (a), (b) and (c). This indictment was framed on the basis of para (a). Hence the 
problems which have arisen, and which would not have arisen, as counsel for the 
appellants concedes, if para (c) had been applied. Paragraph (a) provides: 


‘any debt or charge for which he makes himself liable or is or may become 
liable (including one not legally enforceable) is reduced or in whole or in part 
evaded or deferred.’ 


The prosecution by the wording of the indictment thus took on themselves the task 
of proving (i) that there was a debt for which the appellants had made themselves 
liable; and that the appellants (ii) dishonestly, (iii) by a deception, (iv) obtained the 
evasion of that debt. 

The first submission for the appellants, at the trial and before this court, was that 
there was not a debt. As this was, and was known by all to be, a cash betting 
transaction, there was, it is contended. no liability on either side until the cash had 
been actually handed over. The recorder, it was submitted, erred in telling the 
jury that they could find that there was a debt. This court has no hesitation in 
rejecting that submission. It is to be observed that, by the words of s 16 (2) (a), the 
debt is not necessarily legally enforceable. It was, in the view of this court, clearly 
open to the jury to find, having been correctly directed in this respect, that there 
was a debt. Once the appellants had offered to place the bet and that offer had 
been accepted and its acceptance notified to the appellants, the jury could properly 
find that there was a debt, consisting of their obligation, by virtue of the agreement 
or arrangement made at their request, to hand over the stated stake money forth- 
with. If the jury were satisfied that Mr. Hine was, to the knowledge of the appellants, 
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ready and willing to perform his obligation, namely to hand over the receipt 
concurrently with the appellants handing over the stake money, the fact that he 
had not actually handed over the receipt because the appellants were not carrying 
out their part of the bargain by handing over the moncy is irrelevant. It does not 
prevent the existence of a debt because, if the dog from trap 1 had won, the betting 
shop, if it had. proved dishonesty on the part of the appellants, might have been 
entitled to treat the whole transaction as avoided. As regards the element of dis- 
honesty which the prosecution had to prove, as has been said, the recorder’s direction 
cannot be criticised, and the jury’s finding cannot be faulted. 

The second submission for the appellants relates to the elements of deception 
and evasion. The prosecution have to prove an evasion of the debt obtained by 
deception. For the appellants, it is said that the evasion, if any, of the debt was not 
caused by the deception alleged in the indictment. The deception alleged in the 
indictment was a false representation that the appellant Aston intended to pay the 
£70 immediately. The relevant deception as asserted by the prosecution at the trial, 
and as contended for on behalf of the prosecution in this court, was expressed in this 
way by the learned recorder in directing the jury: 

‘Mr Hine, the debt having been incurred, would never have kept the bet open, 
that is to say, continued to be on risk to pay out after he had rung it up in the 
till unless Aston had repeated to him that he intended to hand over immediately 
the £70, and the prosecution say that he did that by doing the slow count, by 
counting it out there, and then indicating that he intended to pay the [70. And 
what the prosecution say is, Mr Hine would’t have offered it, and Mr Hine 
couldn’t because he kept the bet open, and the bet being kept open constituted 
the debt, the evasion of which we are concerned with, unless [the appellant] 
\ston represented to him he intended to pay the {£70 there and then, and 
this being a cash transaction the obligation was to pay immediately.’ 

It should be stressed that, when the recorder said: “Aston had repeated to him that he 
intended to hand over immediately the £70’ he must have been suggesting a re- 
presentation to be inferred from conduct, since there does not appear to have been any 
evidence of any such statement by the appellant Aston. If there had been any express 
statement by the appellant Aston to that effect, the position might have been differ- 
rent. As it is, however, the prosecution were asserting that the deception was a 
deception by conduct; and the conduct relied on was the slow counting of the money. 

In the opinion of this court, in addition to other possible difficulties in attempting 
to force the facts of this case into the framework of s 16 (2) (a), the conduct of the 
appellants in the slow counting of the money could not safely or satistactorily be 
presented to, or accepted by, the jury as a deception involving a representation that, 
as it was put, the appellants intended to pay ‘immediately’. Whatever representation 
the slow counting might be thought to involve, it could hardly be a representation of 
an intention to make an immediate payment. Moreover, to be relevant, the decep- 
tion, for the purposes of s 16 (2) (a), must at least normally be a deception which 
operates on the mind of the person deceived so as to influence him to do or to refrain 
from doing something whereby the debt is deferred or evaded. It would require 
an unacceptable stretch of the imagination, on the evidence in this case, to reach 
the conclusion that the counting of the money operated, whether or not the slowness 
is taken into account, on Mr Hine’s mind in such a way as to bring about the evasion 
of the debt. 

There was, accordingly, a misdirection which followed initially from the acceptance 
of the prosecution’s submissions that the facts proved could bring the case within 
the terms of the indictment as framed by reference to s 16 (2) (a). That does not 
mean that dishonest conduct of this sort falls outside the scope of the criminal law or 
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that it can be resorted to with impunity. The difficulties which have arisen could 
have been avoided, and an unassailable conviction might well have resulted, as 
counsel for the appellants was prepared to concede, if the particulars of the indictment 
had been framed by reference to s 16 (2) (c) instead of s 16 (2) (a) of the Theft Act 1968. 
Paragraph (c) provides the third class of ‘pecuniary advantage’ for the purposes 
o be / o 
of s 16. It provides: 


‘he is given the opportunity to earn remuneration or greater remuneration 
in an office or employment, or to win money by betting.’ 


Had the indictment been framed by reference to that paragraph, a jury might well 
have had no difficulty, on the facts in evidence, in finding that there was a deception. 
When someone seeks to place a bet in a cash betting shop, a jury might well take the 
view that he is representing, and intending to be understood to represent, that it is 
his intention to pay the stake in cash as soon as his bet has been accepted. A jury 
might well have found, by reference to what happened thereafter—the slow counting 
and the walk out when the failure of the trap 1 dog was apparent—that that 
representation was untrue; that it amounted to a deception; and that that deception 
(not the slow counting, but the original representation of intention) had operated 
on Mr Hine’s mind so as to influence him to allow the bet to be placed; and thereby 
to give the appellants the opportunity to win money by betting. It would have been 
nonetheless an ‘opportunity . . . to win money by betting’ because, if the dog from 
trap 1 had won the race, the betting shop, because of the conduct of the appellants, 
might not have paid the winnings and might have been free from an obligation, 
legal or moral, to pay. That is the same point as we have mentioned earlier in relation 
to the existence of a ‘debt’ notwithstanding dishonesty. This approach puts the slow 
counting of money in its right place. It was strong evidence of an earlier deception, 
rather than being itself a deception. 

However, although the appellants might well have been convicted on a differently 
drawn indictment, this ‘s not a case in which the powers of the court either under 
s 3 or the proviso to s 2 (1) of the Criminal Appeal Act 1968 are applicable. Accord- 
ingly, as the court has previously pronounced, the convictions of both the appellants 
are quashed. They, and other persons, would, however, be ill-advised to act in this 
way in future, as they might find it difficult to escape from the teeth of s 16 (2) (c), 
should a jury be convinced of their dishonesty. 


Appeal allowed. 
Solicitors: Registrar of Criminal Appeals; Addison, Cooper, Jesson & Co, Walsall. 


T.R.E.B. 
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QUEEN’S BENCH DIVISION 
(Lorp Parker, CJ, AsiwortH and Browne, JJ 
29th, 30th October 1970 


R v TOTTENHAM DISTRICT RENT TRIBUNAL. Ex parte FRYER BROS 
(PROPERTIES LTD) 


Rent Control—Contract referred to tribunal—Entry upon consideration of reference— 
Papers considered by each member of tribunal individually—Assembly and visit to view 
premises—No admission obtained—Letter of withdrawal—Not operative till received 
by tribunal—Rent Act, 1968 (c 23), s 73 (1). 

By s 73 (1) of the Rent Act, 1968: ‘Where a Part VI contract is referred to a rent tribunal 
and the reference is not, before the tribunal have entered upon consideration of it, 
withdrawn by the party or authority who made it, the tribunal shall consider it and 
then, after making such inquiry as they think fit and giving to each party to the contract 

. .an opportunity of being heard or, at his or their option, of submitting representations 
in writing, the tribunal, subject to sub-ss (2) and (3) below—(a) shall approve the rent 
payable under the contract, or (b) shall reduce the rent to such sum as they may, in all 
the circumstances, think reasonable. ...’ 

When each member of a rent tribunal has entered upon consideration of the relevant 
documents individually and they have then assembled and gone to the premises for a 
view, even though admission has not been obtained, the tribunal has ‘entered upon 
consideration of’ the reference within the meaning of s 73 (1). 

A letter of withdrawal is not operative until, at any rate, it has been received by the 
tribunal itself. 


Motion for an order of certiorari to quash a decision of the Tottenham District 
Rent Tribunal reducing the rent of flat 4, 7 Princes Avenue, Muswell Hill, London, 
owned by the applicants, Fryer Bros (Properties) Ltd. 


L A Marshall for the applicants. 
Gordon Slynn for the tribunal. 


LORD PARKER CJ: In these proceedings counsel moves on behalf of the 
applicants, Fryer Bros (Properties) Ltd, for an order of certiorari to quash a determina- 
tion made by the Tottenham District Rent Tribunal on 12th December 1969 on an 
application by the tenant, a Mr Penn, reducing the rent in respect of flat 4, 7 Princes 
Avenue, Muswell Hill, London N 10. The grounds on which the relief was originally 
sought were twofold—first, and I only mention it to get it out of the way, alleging 
that the chairman of the rent tribunal was so biased as to be unable to perform his 
duties as chairman in a judicial manner. Happily that ground has been specifically 
abandoned by counsel for the applicants. The second ground, and the one which 
falls to be considered here, is that the tribunal had no jurisdiction to determine the 
rent, the reference having been withdrawn by the tenant before the tribunal had 
entered on consideration of it. 

Before referring to the facts, it is convenient to look at the provision which falls to 
be construed, s 73 (1) of the Rent Act 1968, which provides: 


“Where a Part VI contract is referred to a rent tribunal and the reference is 
not, before the tribunal have entered upon consideration of it, withdrawn by 
the party or authority who made it, the tribunal shall consider it and then, 
after making such inquiry as they think fit and giving to each party to the con- 
tract and, if the dwelling is one the general management whereof is vested in 
and exercisable by a housing authority, to that authority, an opportunity of 
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being heard or, at his or their option, of submitting representations in writing, 
the tribunal, subject to subsections (2) and (3) below,—(a) shall approve the rent 
payable under the contract, or (b) shall reduce the rent to such sum as they may, 
in all the circumstances, think reasonable...’ 


The short facts here were that the tenant became the tenant of this flat in 1969. 
On 8th October on form Fr 2 he referred the contract of letting to the rent tribunal. 
On 22nd October he sent in the requisite form, form Fr 5, setting out the terms of the 
tenancy and other information. On 13th October the tribunal wrote fixing 24th 
November, a Monday, for the view and for the hearing. On 21st November the 
tenant came to an agreement with the applicants and wrote a letter withdrawing his 
reference to the tribunal. On 24th November the tribunal, however, went to view 
the premises; they were unable to obtain access, and accordingly they adjourned 
the hearing that day and proceeded to hear and adjudicate on the matter on 12th 
December. 

Pausing there, if that stood alone, it might be said that they had no business to 
go on as they did after the notice of withdrawal. But the matter does not end 
there, because it is quite clear that the tenant’s letter of 21st November, a Friday, 
was not in fact received by the clerk to the tribunal until 9.30 am on the Monday and 
not seen by or communicated to the members of the tribunal itself until later that 
morning after the abortive view. 

In the meanwhile the evidence is, and there is no reason to disbelieve it, that when 
the sittings ended on 21st November the clerk handed to each member of the tribunal 
the papers concerning this reference which was to be heard on the Monday morning 
following a view. In an affidavit sworn by the chairman, after consulting the other 
two members, he said that over that weekend, either on the Friday evening, the 
Saturday or Sunday, each member of the tribunal considered the papers, and indeed 
he, the chairman, began to make a record which is kept of the facts of the case; that 
they then assembled on the Monday morning and went to the view; they cannot 
say whether there was a discussion on the way, but he thinks that there may have 
been, and then on arriving at the premises they were unable to obtain admission. 
It was not until after that, and after they had inspected other properties concerning 
cases in their list, that they returned and were told of the withdrawal. The question 
is whether in all these circumstances the withdrawal was made before the tribunal, 
to use the words of the section, had ‘entered upon consideration of it’. 

The first thing to observe is that the section is not worded in the form “Before the 
tribunal have entered upon the reference’ when by analogy with arbitration pro- 
ceedings it would no doubt be the case that the tribunal would not have entered upon 
the reference until they began the actual hearing; entry upon consideration clearly 
antedates the hearing. Further, it is not without interest to observe the exact word- 
ing here compared with the earlier Act of 1946. By s 2 (2) of the Furnished Houses 
(Rent Control) Act 1946 it was provided: 


“Where any contract to which this Act applies is referred to a tribunal, then, 
unless at any time before the tribunal have entered upon consideration of the 
reference it is withdrawn by the person or authority by whom it was made, the 
tribunal shall consider it and, after making such inquiry .. .’ 


Whether it was done deliberately or not I know not, but the ‘then’ has been trans- 
posed in the present legislation, and, giving the subsection its normal meaning, it 
separates consideration from making inquiries, presumably having a view and 
having a hearing or considering representations. In other words “entered upon 
consideration of it’ is really put back to a very early stage in the proceedings. 
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It would be quite wrong to lay down a definition of the expression. Each case must 
depend on its own particular facts, but for my part I confess here that when each 
member of the tribunal has entered upon consideration of the documents and 
assembled and gone to the premises to have a view, that at any rate then they have 
entered upon consideration of the matter. 

There are two other points, however, which I should deal with which have been 
raised by counsel for the applicants. He says that, however early in the proceedings 
one puts back consideration, it must be a consideration by the tribunal as a body; 
they must meet together and consider, and that it cannot be said that the tribunal 
consisting of three members have entered upon consideration of the matter merely 
when each member of the tribunal has himself considered it, although not jointly 
with the others. For my part, Iam quite unable to accept that; it seems to me that 
when three members of a court individually begin to consider the matter it is a 
consideration by the court or, as here, by the tribunal. 

The other point raised by counsel for the applicants is that withdrawal, he would 
say, can take place when the letter of withdrawal is posted or written, and that the 
withdrawal does not depend on communication to the tribunal. In my view, it is 
not withdrawn until at any rate it is received by the tribunal itself. Accordingly, 
in these circumstances I think the tribunal were justified in continuing with the 
reference and I would dismiss this motion with costs. 


ASHWORTH J: I agree. 


BROWNE J: I agree. 


Motion dismissed. 


Solicitors: Trott é& Gentry; Solicitor, Ministry of Housing and Local Government. 


T.R.F.B. 
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QUEEN’S BENCH DIVISION 
(Lorp Parker, CJ, ASHWORTH AND BROWNE, JJ) 
2oth October 1970 
SMITH v COLE 


Road Traffic—Driving with blood-alcohol proportion above prescribed limit—Provision of 
specimen—Blood—Analysis by ordinary equipment and skill—Gas chromatography. 
Analysis of a specimen of blood under s 3 (1) of the Road Safety Act, 1967, by gas chroma- 
tography is now analysis by the use of ordinary equipment and can be performed by 
a reasonably competent analyst. 
R v Nixon (133 JP 520) and Earl v Roy (133 JP 427) considered. 

Case Statep by Essex justices sitting at Clacton-on-Sea. 

An information was preferred by the respondent Leonard George Cole, against the 
appellant, John Bernard Smith, charging him with driving a motor vehicle with a 
proportion of alcohol in his blood above the prescribed limit, contrary to s 1 (1) of the 
Road Safety Act 1967. A blood sample had been provided by the appellant on 18th 
December 1969 and was sent to the Metropolitan Police Laboratory where it was 
analysed six days later by Mr Dennis Goodwin. The appellant sent a sample to Dr 
Anne Robinson, at the Department of Forensic Medicine at the London Hospital 
Medical Centre, who analysed it on 19th December. Both samples disclosed a pro- 
portion of alcohol in the blood above the prescribed limit. 


A FB Scrivener for the appellant. 
B J Higgs for the respondent. 


LORD PARKER CJ: When this matter was before the justices it was 
contended on behalf of the appellant that the prosecution had failed to show that the 
blood sample was capable of accurate analysis by ordinary methods by a reasonably 
competent analyst, reference being made to R v Nixon (1), a decision of the Criminal 
Division of the Court of Appeal where it was laid down that the specimen must be 
capable of analysis by the use of ordinary equipment and ordinary skill by a reasonably 
competent analyst. It is urged that the prosecution has not so proved, since it appeared 
that both Mr Goodwin and Dr Robinson found their respective samples clotted and 
had to use gas chromatography. 

What is really urged here is that the decisions in R v Nixon (1) and in Earl v Roy (2) 
both referred to gas chromatography as sophisticated equipment only available to 
the favoured few—I am paraphrasing what was said. The evidence in Earl v Roy was 
that it needed very expensive apparatus, access to which very few, if any, analysts 
had. Here we have a case, as it comes before the justices, where both analysts, 
without apparently any complaint at all, used gas chromatography, and for my part 
I can see no reason why in those circumstances the justices, after being referred to 
Earl v Roy and R v Nixon, should not have said that they were satisfied that this was 
today a suitable sample. Both these analysts had the apparatus, and we are satisfied, 
unlike the earlier days, that that apparatus is now available to many analysts and 
not merely to the favoured few. Accordingly, I see no ground whatever to interfere 
with the decision, and I would dismiss the appeal. 


ASHWORTH J: I agree. 
BROWNE J: I agree. Appeal dismissed, 


Solicitors: Oswald Hickson, Collier ¢ Co, for J Bernard Smith, Clacton-on-Sea; 
T Hambrey Jones, Chelmsford. G.F.L.B. 
(1) 133 JP 520; [1969] 2 All ER 688. 

(2) 133 JP 427; [1969] 2 All ER 684. 
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QUEEN’S BENCH DIVISION 
(LorD PARKER, CJ, ASHWORTH AND BROWNE, JJ) 
2oth October 1970 
LONDON BOROUGH OF REDBRIDGE v JAQUES 


Highway—Obstruction—Stall for sale of goods—Implied licence by local authority. 
A valid licence cannot be granted or implied for the performance of an unlawful 
act, e g, the erection on the highway ef a temporary structure for the sale of goods which 
prevents the free passage of the public or vehicles to every part of the way. 


Case Sratep by justices for the North East London Area sitting at Stratford. 

On 31st December 1969 an information was preferred by the appellant, the London 
Borough of Redbridge, against the respondent, Anthony Francis Jaques, charging 
that he, on 13th November 1969, without lawful authority or excuse did wilfully 
obstruct the free passage along the highway Manford Way, Hainault, in the London 
3orough of Redbridge, by the parking of a motor vehicle and the erection of a 
stall-like structure from the rear thereof in the service road contrary to s 121 (1) of 
the Highways Act 1959. 

On 13th November 1969 the respondent operated as a fruit and vegetable salesman 
from a motor vehicle and stall in a stationary position in the service road in Manford 
Way, Hainault. The respondent had, with the knowledge of the local authority, 
conducted his business in the same position on Thursday afternoons for several years 
without complaint, and he contended that he, having traded from the same position 
for several years to the knowledge of the local authority, had an implied licence 
to be there. The justices dismissed the information, and the local authority appealed. 


G R Bartlett for the local authority. 
The respondent in person. 


LORD PARKER CJ: This is an appeal by way of Case Stated from a decision 
of justices for the North East London Area sitting at Stratford, who dismissed an 
information preferred by the appellant, the London Borough of Redbridge (the 
‘local authority’), against the respondent, that on Thursday 13th November 1969, 
without lawful authority or excuse, he did wilfully obstruct the free passage along the 
service road in Manford Way in the borough, a highway, by the parking of a motor 
vehicle and the erection of a stall-like structure from the rear thereof in the service 
road, contrary to s 121 (1) of the Highways Act 1959. The respondent is in business 
as a salesman of fruit and vegetables, and does so from a motor vehicle and a stall. 
For many years now on a Thursday afternoon, Thursday being early closing day in 
the borough, he has been wont to go on this service road, and no doubt fulfil a 
need. For years he has done this; the police have refrained throughout from taking 
any proceedings, and the local authority has refrained from taking any proceedings. 
For some reason, which is by no means clear to me, it was decided at long last, on 
31st December 1969, to prefer this information. 

What was found here was, quite shortly, that the service road was a highway, and 
that the respondent brought his motor vehicle and stall and erected it on Thursday 
afternoons, including Thursday 13th November, in respect of which the information 
was laid. The justices dismissed the information, being of opinion: 


that ‘the appellant had conduced to, and condoned, the conduct of the 
respondent and in effect had given him licence to trade from this position in 
the roadway and we accordingly dismissed the information.’ 
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It is implicit in that which the justices found, and indeed they were bound on the 
facts to find, that there had been a wilful obstruction of the free passage of the high- 
way. There was no lawful authority or excuse, and it could not be said that the 
erection of the stall and the parking of the vehicle was in law a reasonable user of 
the highway which is there for the free passage of persons and vehicles to and fro. 
As has been held many times, any erection of a structure which for a period and 
not merely temporarily prevents the free passage of the public or vehicles to every 
part of the road is an obstruction. 

One cannot help feeling sorry for the respondent, and, as I have said, I have been 
not at all satisfied as to the real reason for this prosecution. Indeed it may be, as 
the respondent himself thinks, that it has been the result of complaints from one 
of the shopkeepers who has changed his early closing day from a Thursday, and is 
therefore open on a Thursday. I know not. But when the matter comes before this 
court, the court is not concerned with the reasonableness of the prosecution. Once 
the prosecution has been launched and is proceeded with, it is for the court to 
determine it according to law. 

The only question that remains is whether the justices were entitled to say, as 
they did, that in effect the local authority had granted the respondent a licence. It is 
enough to say, in my judgment, that it is quite clear that a valid licence cannot be 
given to perform an unlawful act. The local authority cannot change the nature of 
a highway. Once a highway, it is always a highway, and in any event if the local 
authority did give any permit or licence it can withdraw it at will, and the institution 
.of the proceedings would be a withdrawal. 

This was a finding by the justices out of sympathy. I also have every sympathy, 
but we have to administer the law. I am quite clear that an offence was proved, and 


the case must go back to the justices with a direction to convict. The penalty, of 
course, is a matter for them, but no doubt in all the circumstances it will be minimal. 


ASHWORTH J: I agree. 


BROWNE J: | agree. 
Case remitted. 


Solicitor: K F B Nicholls, Ilford. 
G.F.L.B. 
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JUSTICE OF THE PEACE AND 


QUEEN’S BENCH DIVISION 
(Lorp Parker, CJ, ASHwortH and Browne, JJ) 
2nd November 1970 
DONNELLY v ROWLANDS 


Trade Description—False description—Milk—Foil cap on bottle accurately describing milk 
and bearing retailer's name—Names of milk suppliers to whom bottle belonged embossed 
on bottle—Trade Descriptions Act, 1968, s 1 (1) (b), s 3 (1). 

The respondent, a retailer of milk, was charged on several informations with offering 
to supply milk to which a false trade description was applied, contrary to s 1 (1) (b) 
of the Trade Descriptions Act, 1968. The milk was in pint bottles each of which was 
closed by a foil cap legibly embossed with an accurate description of the milk, as required 
by the Milk (Special Designation) Regulations Act, 1963, and the respondent’s name 
and farm address. The glass of the bottles itself was embossed with one of several names 
other than the respondent’s own, which were names of well-known dairies or milk 
suppliers to whom the bottle belonged. Justices dismissed the informations, being of 
opinion that, as the true and correct trade description was to be seen on the cap, the 
false trade description on the glass was not false to a material degree within s 3 (1). 
On appeal by the prosecutor, 

Hexp, dismissing the appeal: the justices’ approach to the issue was a possible one, 
but it was unnecessary to go to those lengths; in their context, the words on the bottle 
did not refer to the milk which had already been accurately described, but merely con- 
veyed, as the fact was, that the bottle belonged to the person whose name was embossed 
on it; if the matter were looked at in that way, there was no falsity at all in the trade 
description. 

Per CurraM. If there was a finding supported by evidence that members of the public 
were misled, and would, on reading the words embossed on the bottle, even though 
coupled with the foil cap, nevertheless think that the firms whose names were embossed 
on the bottles had something more to do with the production of the milk than merely 
being the owners of the bottles, there would be some ground for saying that there 
was a false trade description. 


Case StateD by Denbigh justices. 

On 6th March 1970, four informations were preferred by the appellant, Leonard 
Donnelly, an inspector of Milk Vessels Recovery Ltd of Fawley Road, Tottenham, 
London N17, against the respondent, David Edward Rowlands, in the following 
terms, that on 4th February 1970 at Vale Street, Denbigh, he offered to supply 
167 pint bottles of milk to which a false trade description was applied (the bottles 
being marked Northern), contrary to s 1 (1) (b) of the Trade Descriptions Act 1968; 
that on the same date and at the same place he offered to supply seven pint bottles 
of milk to which a false trade description was applied (the bottles being marked 
CWS), contrary to the same provision; that on the same date and at the same place 
he offered to supply three pint bottles of milk to which a false trade description 
was applied (the bottles being marked Express), contrary to the same provision; 
that on the same date and at the same place he offered to supply three pint bottles 
of milk to which a false trade description was applied (the bottles being marked 
Goodwins), contrary to the same provision. 

On the hearing of the informations at Denbigh Magistrates’ Court on 3rd April 
1970 it was found that on the date and at the place alleged in the informations 
the respondent in the course of his trade or business as a milk retailer offered 
to supply 167 pint bottles of milk each of which was embossed with the word 
‘Northern’, seven pint bottles of milk each of which was embossed with the letters 
‘CWS’, three pint bottles of milk each of which was embossed with the word 
‘Express’ and three pint bottles of milk each of which was embossed with the word 
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‘Goodwins’; that the words and letters were visible and legible in each instance; 
that the 167 bottles embossed with the word ‘Northern’ were the property of 
Northern Dairies Ltd, that the seven bottles embossed with the letters ‘CWS’ were 
the property of the Co-operative Wholesale Society Ltd, that the three bottles 
embossed with the word ‘Express’ were the property of Express Dairies Ltd, and that 
the three bottles embossed with the word ‘Goodwins’ were the property of Goodwins 
Ltd; that the milk contained in the bottles on the date and at the place alleged in 
the informations had been placed in them by the respondent; that on the date 
and at the place alleged in the informations each of the bottles had a foil cap whereon 
it was embossed in legible words the following: Untreated milk. Produced from 
T.T. Cows. Rowlands, Plas Meifod, Henllan’; that the respondent in offering the 
bottles of milk on the date and at the place alleged in the informations when the 
bottles were embossed as hereinbefore set out had no intention of misleading the 
public; and that when the offences shown in the informations were pointed out 
by the appellant to the respondent, on 4th February 1970, the respondent said: 
‘I am waiting for bottles for my milk. I don’t think Northern Dairies will mind 
because we get on well with each other’. 

At the close of the appellant’s case the respondent’s solicitor submitted on his 
behalf on a question of fact that there was no case to answer on any of the charges. 
The justices rejected the submission. The respondent then elected not to give 
evidence himself and no evidence was called on his behalf. It was then contended 
on the respondent’s behalf that, although he had offered to supply his own milk 
in bottles on which the words and letters were embossed as set out above, such 
words and letters did not constitute a trade description which was false to a material 


degree within the meaning of s 3 (1) of the Act. The respondent drew attention to 
the Milk (Special Designation) Regulations 1963, Sch 2, Part I, s C, para 1, which 
provided: 


‘Every bottle containing the milk in relation to which the special designation 
is used shall be tightly closed and shall be securely fastened either with a cap 
overlapping the lip of the bottle or in some other suitable manner approved by 
the licensing authority. The cap shall bear the address of the premises at which 
the milk is bottled and shall be conspicuously and legibly labelled or marked 
with the words “Untreated Milk” and it may also bear—{a) the day of production, 
with or without the word “morning” or “evening” according to the time of 
production; (b) the name of the licence holder by whom the milk was bottled; 
(c) the words “Produced from cows which have passed the tuberculin test”; 
and (d) subject to the approval of the licensing authority, the words “Farm 
Bottled” or “Farm Cartoned”, as appropriate, if the milk has been bottled by 
the producer at the place of production. Except with the consent of the licensing 
authority, the cap shall bear no other words. If there is no cap on which the 
wording can suitably be placed, it shall be placed within a surrounding line in 
a prominent position elsewhere upon the bottle, and the foregoing provisions 
shall apply to the words within the surrounding line in the same way as they 
apply to words on the cap.’ 


On this basis the respondent contended that the true trade description of the milk 
was indicated by the wording on the cap on each bottle, and not by the words 
embossed on the side of the bottle. 

It was contended on behalf of the appellant that the trade description embossed 
on each of the bottles was a trade description which was false to a material degree, 
and that the words ‘to a material degree’ in s 3 (1) of the Act referred to the falsity 
of the trade description as opposed to the effect of the falsity. 
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The justices were of the opinion that, as the true and correct trade description 
was to be seen on the cap on each of the bottles, the false trade descriptions contained 
in the words and letters hereinbefore mentioned were not false to a material degree, 
They accordingly dismissed the informations and the prosecutor appealed to the 
Divisional Court. 


H E P Roberts for the appellant. 
The respondent did not appear. 


LORD PARKER CJ stated the facts and continued: The justices held that 
as the true and correct trade description was to be seen on the cap on each of the 
bottles, the false trade descriptions contained in the words and letters on the bottles 
were not false to a material degree, and accordingly they dismissed the informations. 
The relevant sections of the Trade Descriptions Act 1968 provide: 


‘1. (1) Any person who, in the course of a trade or business . . . (b) supplies or 
offers to supply any goods to which a false trade description is applied; shall... 
be guilty of an offence. ... 

‘2. (1) A trade description is an indication, direct or indirect, and by whatever 
means given, of any of the following matters with respect to any goods or parts 
of goods, that is to say . . . (i) person by whom manufactured, produced, processed 
or reconditioned... 

‘3. (1) A false trade description is a trade description which is false to a material 


degree. 


‘(3) Anything which, though not a trade description, is likely to be taken for 
an indication of any of those matters and, as such an indication, would be false 
to a material degree, shall be deemed to be a false trade description . . . 

‘4. (1) A person applies a trade description to goods if he—(a) affixes or annexes 
it to or in any manner marks it on or incorporates it with . . . (ii) anything in, 
on or with which the goods are supplied .. .” 


It was said that in these circumstances both before the justices and in this court 
that here there was an offer to supply goods, that the inscriptions on the bottles CWS 
Northern, Express or Goodwins were false trade descriptions and were false to a 
material degree, and that the fact that the words were on a container did not by 
reason of s 4 make the description any less a description of the goods. 

As I see it, the justices here approached the matter by looking at the whole of the 
description on the bottles. The whole of the description on the bottles consisted of 
the wording on the foil cap and the embossed wording. What I think the justices 
were saying was, if one looks at the whole thing, the falsity contained in the embossed 
words on the bottles was not a falsity to a material degree bearing in mind the 
accuracy of the trade description on the foil cap. In my judgment, that is a possible 
approach, although I find it quite unnecessary to go to those lengths. It seems to 
me that such trade description as there was was not false in any degree. The words 
on the foil cap were an accurate trade description of the milk, and in their context 
the words on the bottle did not refer to the milk which had already been accurately 
described, but merely conveyed, as the fact was, that it was a bottle belonging to 
the person whose name was embossed. Looked at in that way, which is the ordinary 
way that any member of the public would look at it, there was no falsity here at 
all in the trade description. 

Of course, if there was a finding supported by evidence that members of the 
public were misled, and would, on reading the embossed words, even though 
coupled with the foil cap, nevertheless think that CWS, Express or the like had had 
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CASES IN THIS VOLUME TO DATE 


ADOPTION - Consent — Dispensing with consent — Unreasonable withholding of 


consent — Unreasonableness — Culpable conduct — Adoption Act, 1958, s 5 (1) (b). 
Re W (an infant) 


ADOPTION - Consent — Dispensing with consent - Unreasonable withholding of 
consent — Unreasonableness — Refusal involving serious risk of affecting future 
happiness of child —- Adoption Act, 1958, s 5 (1) (b). 

Re B (an infant) 


ARREST - Arrest without warrant — Validity — Erroneous statement that warrant had 
been issued — Defendant not informed at time of reason for arrest — Reason 
given to defendant at police station soon afterwards — Variation of charge. 

R v Kulynycz 


BASTARDY - Affiliation order — Application — Putative father under 18 — Under- 
taking to pay maintenance — Appointment of agent to act for him — Validity 
Letters by parents to mother — Admissibility in evidence — Affiliation Proceedings 
Act, 1957, s 2 (1) (b). 

G (A) v G (T) 


CRIMINAL LAW - Appeal - Application of proviso to s 2 (1) of the Criminal 
Appeal Act, 1968. 
R v Pink 


CRIMINAL LAW -— Corruption — Act ‘in relation to principal’s affairs’ - Defendant 
employee of car company — Defendant also performing trade union duties — Act 
in relation to trade union affairs also act in relation to company’s affairs 
Prevention of Corruption Act, 1906, s 1 (1). 

Morgan y Director of Public Prosecutions 


CRIMINAL LAW - Evidence — Cross-examination of co-prisoner on character 
Evidence given by co-prisoner against prisoner —- Charged ‘with the same offence’ 
~‘Same offence’ — Possession by two prisoners of forged notes not joint but 
immediately successive — Criminal Evidence Act, 1898, s 1 (f), proviso (iii). 

R v Russell 


CRIMINAL LAW - Forgery — Acknowledging a recognisance in the name of another 
- Recognisance not demanded by person lawfully authorised —- Forgery Act, 
1861, s 34 
R v McKenzie 


CRIMINAL LAW - Obtaining pecuniary advantage by deception - Betting trans- 
action — Operative inducement — Theft Act, 1968, s 16 (2) (a) (c). 
R vy Aston. R v Hadley . vs . Se 


CRIMINAL LAW - Venue — Indictable offence — Place where defendant ‘in custody’ 
‘Custody’ — Criminal Justice Act, 1925, s 11 (1). 
R v Kulynycz 


HIGHWAY - Obstruction — Stall for sale of goods—Implied licence by local 
authority. 
London Borough of Redbridge v Jaques 


INFANT — Custody — Order of magistrates —- Appeal — Further evidence — Discretion 
of appellate court. 
Re B (T A) (an infant) 


MAGISTRATES — Committal to quarter sessions for sentence —- Application to 
change plea of guilty. 
R v Mutford and Lothingland Justices. Ex parte Harber. R vy East Suffolk 
Quarter Sessions. Ex parte Harber a = ae ie ees ee 


MAGISTRATES - Irish warrant — Endorsement — No inquiry whether prima facie 
case made out — Habeas corpus — Likelihood of prosecution or detention for 
political offence - Backing of Warrants (Republic of Ireland) Act, 1965, s 1 (2) (b). 
R v Brixton Prison Governor. Ex parte Keane 


MAGISTRATES — Natural justice — Magistrate acting in administrative or executive 
capacity — Duty to act openly, impartially and fairly — Seizure of sweet potatoes 
by local authority officer — Meeting between justice and local government officials 
before hearing — Box of sweet potatoes shown and sample cut open — Retirement 
at end of hearing of magistrate with public analyst and chief veterinary officer 
Advice received, but not communicated to defendants — Food and Drugs Act, 
1955, s 9 (3) — Colouring Matter in Food Regulations, 1966, reg 5 (1). 

R v Birmingham City Justices. Ex parte Chris Foreign Foods (Wholesalers) Ltd 


QBD 


Assizes 


QBD 
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RATING — Machinery and plant —- Generation of power — Electric motors, hydraulic 
pumps, and air compressors — Motive power derived from electricity supplied to 
factory — Hydraulic and pneumatic power distributed throughout factory — Rating 
and Valuation Act, 1925, s 24 (1), Sched 3 (1) (a) — Plant and Machinery (Rating) 
Order, 1960, Sched. 

Chesterfield Tube Co Ltd vy Thomas (Valuation Officer) 


RENT CONTROL - Contract referred to tribunal — Entry upon consideration of 


reference — Papers considered by each member of tribunal individually — Assem- 
bly and visit to view premises — No admission obtained — Letter of withdrawal - 
Not operative till received by tribunal — Rent Act, 1968, s 73 (1). 

R v Tottenham District Rent Tribunal. Ex parte Fryer Bros (Properties) Ltd 


ROAD TRAFFIC -— Driving test — Duty of examiner appointed by Ministry. 
British School of Motoring Ltd v Simms and Another, Stafford Third Party 


ROAD TRAFFIC — Driving while disqualified - Outstanding offences taken into con- 
sideration — Similar offence. 
R vy Jones 


ROAD TRAFFIC -— Driving with blood alcohol proportion above prescribed limit - 
Arrest without warrant — Powers of police to detain thereafter —- Road Safety Act, 
1967, ss 1, 2 (2), 2 (4), 3 (1), 4 
R vy Mackenzie 


ROAD TRAFFIC - Driving with blood alcohol proportion above prescribed limit 
Provision of specimen — Blood — Analysis by ordinary equipment and skill - 
Gas chromatography. 

Smith v Cole 


ROAD TRAFFIC — Driving with blood-alcohol proportion above prescribed limit — 
Specimen for laboratory test — Failure to supply — Reasonable excuse — Excuse 
relating to blood specimen only — —aeagey A to Saeed specimen of urine — Direc- 
tion to jury — Road _— Act, 1967, s 3 (3) (6). 

R v Harling : ‘ , 


TOWN AND COUNTRY PLANNING - Permission — Refusal — Authority required 
to purchase land —- Compensation — Assessment. 
Margate Corporation vy Devotwill Investments Ltd 


TRADE DESCRIPTION - False description — Milk — Foil cap on bottle accurately 
describing milk and bearing retailer's name — Names of milk suppliers to whom 
bottle belonged embossed on bottle — Trade Descriptions Act, 1968, s 1 (1) (b), 
33 @. 

Donnelly y Rowlands 


QBD 


Assizes 


Assizes 
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something more to do with the production of the milk than merely being the owner 
of the bottle, then there would be some ground for saying that there was a false 
trade description. For my part I can find here no false trade description whatever, 
and accordingly, although for rather different reasons, I would dismiss this appeal. 


ASHWORTH J: [| agree. 


BROWNE J: | agree. 


Appeal dismissed. 
Solicitors: Lovell, Son ¢& Pitfield, for Walker, Smith & Way, Chester. 
T.R.F.B. 


WINCHESTER ASSIZES 
(TALBOT, J) 
29th July, 1970 


BRITISH SCHOOL OF MOTORING LTD v SIMMS AND ANOTHER, STAFFORD 
THIRD PARTY 


Road Traffic—Driving test—Duty of examiner appointed by Ministry. 

Per Tarsor, J.: The duty of a driving examiner appointed by the Ministry of Transport 
to test the driving of a candidate for a full driving licence is to examine and test the driving 
of the candidate. He must observe, record, and use his discretion in deciding whether or 
not the candidate is fit to hold such a licence. In order properly to make the test he 
must not interfere with the driving, it being his duty to observe whether mistakes are 
made, and, if mistakes are made, whether they are of sufficient gravity to fail the candidate. 
He is not, therefore, in the position of a driving instructor or of a passenger supervising a 
learner, who is there to correct any mistake as soon as possible. The examiner is there to 
observe whether or not mistakes are made. To satisfy himself as to that in most cases 
he has to allow the mistakes to be made. When an examiner is faced with an emergency 
which arises suddenly through the action of the candidate he must take such steps as 
appear reasonable to him in the sudden rising of the emergency. If the steps he takes turn 
out to be wrong ones the law does not demand that, in the absence of rashness on his 
part, he should be held to be negligent. 


Action by the plaintiffs, the British School of Motoring Ltd, claiming damages 
against the first defendant, Margaret Frances Simms, and the second defendant, 
Cyril Bernard Cooper, for damage to a motor car received in a collision between 
three cars. The first defendant joined A R Stafford, trading as the Mini Countryman 
School of Motoring, as a third party, claiming from him an indemnity against liability 
in respect of a counterclaim against the first defendant by the second defendant. 


W E Barnett for the plaintiffs. 

M R Selfe for the first defendant. 

HJ] M Tucker for the second defendant. 
A R Stafford did not appear. 


TALBOT J: These proceedings arise out of a collision between three motor cars 
that took place on 31st October 1968. One Mrs. Drew was driving along Cleveland 
Road, Bournemouth, approaching the junction of that road with Wyndham Road 
where there are signs that traffic on Cleveland Road should give way to traffic on 
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Wyndham Road and also “give way’ lines at the mouth of Cleveland Road. Mrs. 
Drew stopped at the junction with Wyndham Road. She was undergoing a driving 
test in a motor car owned by the plaintiffs. Coming from the opposite direction 
was another test car driven by the first defendant. She also was undergoing a driving 
test, and the driving examiner was the second defendant. Coming along Wyndham 
Road from an easterly direction, that is to say, from the left of the first defendant, 
was a Ford Galaxy motor car driven by a Mr Fisher. 

What happened so far as the first defendant is concerned, as I find on the facts, 
was this. She had come into Cleveland Road from another road about 7o or 80 
yards from the junction with Wyndham Road, turned left into Cleveland Road in 
bottom gear and then accelerated along Cleveland Road, changing up into second 
gear. It may be, I am not really sure about this, that she got also into third gear, 
but I do not think that it matters. It is quite plain to me that she did not observe 
the ‘give way’ sign, nor did she take any notice of, if she observed them, the dotted 
white lines across the mouth of Cleveland Road. She, without pausing but driving 
at something under 20 mph, went straight into the junction and almost immediately 
she became aware of Mr Fisher’s car bearing down on her from the left. She 
immediately accelerated. Meanwhile the second defendant, who was sitting by 
her side in the passenger seat of the dual-controlled test car, also became aware of 
Mr Fisher’s car. At some stage he applied the brake, sensing the danger. The 
result was that the test car came to a stop when it had passed over the first half of 
the road and got into the second half of Wyndham Road. There followed a collision 
between Mr Fisher’s car on the nearside front and the extreme nearside rear of 
the test car. That caused the test car to spin completely round so that it came into 
contact with the plaintiffs’ stationary car and caused damage in respect of which the 
plaintiffs made their claim. 

One of the issues was whether or not the second defendant told the first defendant 
to stop when he sensed the danger. I have reached the conclusion that, while I 
am quite sure that he honestly believes that he did tell her to stop, he did not 
in fact do so. I reach that conclusion on the facts in this way. The first defendant 
has no recollection that he ever told her to stop. Secondly, when the second defen- 
dant made his report, as he was required to do, of what occurred to his superiors, 
it can be seen from that report that there was no reference at all to the fact that he 
had told her to stop. Furthermore, it would appear from the evidence that the 
first defendant had correctly obeyed other instructions to pull into the side and on 
one occasion to make an emergency stop when told to do so. In those circumstances 
I have reached the conclusion as I have already stated on this point. Those are the 
bare facts of the accident. 

I deal now with the question of liability. First, as regards the first defendant, the 
fact that she failed to notice, or, if she did notice, to obey the ‘give way’ sign, 
was clearly, in my view, an act of negligence. Furthermore, the fact that she drove 
into and over the junction without having regard to other traffic which might be 
approaching along the more important road, again clearly was an act of negligence. 

The main issue here is whether or not the second defendant was also guilty of 
negligence in that he applied the test car’s brakes so that it stopped and the collision 
resulted. What was alleged against him in the first defendant’s original defence 
was that he applied the brakes when the first defendant was proceeding across 
Wyndham Road thereby causing the test car to stop in the path of Mr Fisher’s car. 
The plaintiffs eventually joined the second defendant as a defendant. They alleged 
that he failed to supervise or control the first defendant’s driving, failed to keep a 
proper look-out and heed the presence or position of Mr Fisher’s car, failed to pay any 
proper regard to the ‘give way’ sign or dotted white lines or to the fact that the first 
defendant had not paid sufficient regard to them, failed to take control of the test car 
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or the brakes soon enough, applied the brakes when it was unsafe, and stopped the 
test car in the path of Mr Fisher’s car. I think that a proper conclusion for me 
to arrive at is that the second defendant applied the brakes when he sensed that real 
danger was about to take place. At the particular time there was, on the forecourt 
of some industrial premises which adjoin Cleveland Road and Wyndham Road and 
on the left of the test car, a large pantechnicon van which obscured the visibility to 
the left up Wyndham Road. I am satisfied that he appreciated the danger as the 
test car was quite plainly going across the road. It must have been almost immediately 
following on that that he became aware that there was in fact danger, namely, the 
danger of Mr Fisher’s car coming on the left. Does that action on his part result 
in a finding of negligence against him, negligence which partly or wholly caused 
this accident? 

The second defendant, as I have said, was a senior driving examiner appointed 
by the Ministry of Transport to undertake the driving test of those who submit 
themselves for it in accordance with the statutory requirements. I have not examined 
the regulations and I am told that there would be no purpose in doing so because 
there is nothing in the regulations that defines his position or his duties. His duties, 
however, are plain. He is there to examine and test the driving of the subject who 
submits himself or herself for the test. He must observe, record and use his discretion 
in deciding, having seen what he has seen, whether or not the subject is fit to hold 
a full driving licence. In order properly to make a test of any subject or candidate, 
he must not interfere with the driving, it being his duty to observe whether or not 
mistakes are made, and, if mistakes are made, whether they are of sufficient gravity 
to fail a candidate. He is not, therefore, in the position of a driving instructor or of a 
passenger supervising a learner, who is there to correct any mistake as soon as 
possible. He is there to observe whether or not mistakes are made. In order to 
satisfy himself as to that in most cases he has to allow the mistakes to be made. 
It is laid down as part of the instruction for driving examiners in the Ministry of 
Transport manual that examiners should not operate or adjust controls or fittings 
of a test vehicle even at the candidate’s request except where it is essential in order 
to avoid danger to the public. If it is necessary for me to express any opinion on 
that for the purpose of deciding this case, I do so. In my judgment, that is a proper 
instruction to give to driving examiners. 

Let me now, therefore, examine it. His duty is not to interfere except when it 
becomes necessary to do so in the interest of public safety and the safety of himself 
and the candidate driving the motor car. In those circumstances, I do not think that 
the allegations made against the second defendant in the pleadings which allege that 
he failed to supervise or control the first defendant and the other allegations that | 
have mentioned are well founded. There remains the essential one on which the 
first defendant relies in her defence, that the second defendant was negligent in 
applying the brakes when he did, thus causing the test car to stop in such a position 
that Mr Fisher’s car just collided with it at the rear. I have had cited to me 
the well-known cases of Jones v Boyce (1) and The Bywell Castle (2). It is quite plain that 
when an examiner is faced with a position of emergency that arises suddenly he 
must take such steps as appear reasonable to him in the sudden rising of the 
emergency. If the steps that he takes turn out to be the wrong ones, then the 
law does not demand that in those circumstances he should be held to be negligent. 
The expression so often used is ‘an act taken in the agony of the moment’. Where 
such act is taken in the agony of the moment and it happens to be the wrong one, that 
does not mean that he becomes liable for his act. He would become liable if it was 


(1) (1816), 1 Stark 493. 
(2) (1879), [1874-80] All ER Rep 819; 4 PD 219. 
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rash. If it was an act which in the agony of the moment he might reasonably take, 
which he would not have taken had he become aware of all the circumstances, then 
he is not to be held liable for it. The second defendant was faced with this sudden 
emergency. It was not for him to stop the first defendant as she was approaching 
the cross-roads, or to tell her to slow down. He was to observe how she dealt with 
the situation. Only when it became quite plain that she was going to create danger 
did he, in the sudden emergency, take action. It would seem that he took the 
wrong steps. It would be, in my judgment, quite wrong, if not quite impossible, 
to have expected him in that fraction of a second to have decided whether or not 
it was safer to brake or to go on and whether or not the first defendant would go on. 
He did what I would have thought most passengers in a motor car in similar 
circumstances might have done if they had been in a position to do so, and that 
was to stop the vehicle. 

In my judgment, therefore, I do not think it right on these facts to make any 
finding of negligence against the second defendant. That really deals with the sub- 
mission made by counsel for the first defendant that her negligence had, as it were, 
come to an end and that the real and sole cause of this accident was the negligence 
of the second defendant. There was, in my opinion, no cessation in the causation 
of her negligence—her negligence caused the collision which caused the plaintiffs 
to suffer damage. 

{His Lordship reviewed the medical evidence relating to the injuries suffered by the 
second defendant in the accident and awarded him damages against the first 
defendant. ] 

Another issue arises between the first defendant and the driving school to which 
she went and which owned the car she was driving. This claim is based on a breach 
of contract alleged to have been made between herself and the school. She went 
to the driving school, in order that she might receive driving lessons. She received 
lessons and eventually entered for the driving test. It was while she was driving 
the test car which belonged to the driving school that the accident happened. | 
am satisfied on the evidence which I have heard from the first defendant and her 
husband, as a result of what the driving school told her and her husband after the 
accident, that the test car was not insured for her to drive at the time of the accident. 
She, therefore, was unwittingly an uninsured driver. The result to her is that, she 
herself having judgment, as she will have shortly, entered against her for damages, 
will have to pay them rather than look to an insurance company to indemnify her. It 
is pleaded that there was an implied term, because there is no evidence of any ex- 
press term, that she would be covered for all insurance purposes by the driving 
school during the time she was in a vehicle provided by them for her driving lessons 
and test. Iam prepared to accept that in such a contract as this is, in the absence of 
any express condition, there is an implied term that such a person going to a driving 
school will be covered by insurance with regard to the car provided by the driving 
school. Therefore, there was a breach of contract by the driving school in providing 
her with a car which was not insured for her driving. She is entitled to damages 
which flow from that breach. The measure of those damages, in my opinion, is the 
damage she now has to pay which she would not have had to pay had she been 
properly insured. 


Solicitors: L Dawson & Co; Colin Bell & Co, Bournemouth; S M Gibson, Bourne- 


mouth. 
G.E.LB. 
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QUEEN’S BENCH DIVISION 
(Lorp Parker, C.J., ASHWORTH AND BROWNE, J] 
28th October, 2nd November 1970 


R vy MUTFORD AND LOTHINGLAND JUSTICES. Ex parte HARI 
R v EAST SUFFOLK QUARTER SESSIONS. Ex parte HARBE 


R 


> 
> 
I 


I 
R 


Justices—Committal to quarter sessions for sentence—Application to change plea of guilty. 

Where a defendant has entered an unequivocal plea of guilty at a magistrates’ court 
and has been committed to quarter sessions for sentence under either s 28 or s 29 of 
the Magistrates’ Courts Act, 1952, and then applies for leave to change his plea, the 
the proper court to hear and determine the application is the court of quarter sessions 
to which the defendant has been committed for sentence. Quarter sessions have juris- 
diction to entertain the application, and if, on hearing the application, they refuse leave 
for a change of plea, that is the end of the matter, but, if they accede to the application, 
the proper course is for them to remit the case to the magistrates’ court for trial on the 
basis of a plea of not guilty. 

Motion for orders of mandamus directed to East Suffolk Quarter Sessions or 
alternatively to the Mutford and Lothingland justices to hear and determine an 
application by Martin John Harber for leave to change his plea of guilty on a charge 
of theft of a cheque, contrary to the Theft Act 1968, s 1, and also ona charge of obtaining 
money by virtue of a forged endorsement on that cheque, to a plea of not guilty. 


A J Arlidge for the applicant. 
D H Penry-Davey for the quarter sessions and the justices. 
Cur adv vult 
2nd November. LORD PARKER CJ read the following judgment: On 
11th March 1970, the applicant appeared before justices for the petty sessional division 
of Mutford and Lothingland (‘the justices’) when he pleaded guilty to a charge of 
the theft of a cheque, contrary to s 1 of the Theft Act 1968, and also to a charge of 
obtaining money by virtue of a forged endorsement on that cheque. These pleas 
of guilty were unequivocal pleas, and in due course after hearing the applicant's 
antecedents, the justices, in lieu of sentencing him, committed him to East Suffolk 
Quarter Sessions (‘the quarter sessions’) under s 28 of the Magistrates’ Courts Act 
1952 with a view to his being sentenced to Borstal training. On 20th March, before 
quarter sessions an application was made that the applicant be allowed to change his 
plea to one of not guilty. Quarter sessions, however, refused to hear and determine 
the application. Thereafter, on rst April, a similar application was made to the 
justices who had committed him. The justices in turn refused to entertain his 
application, holding that they were functi officio. 

It is in these circumstances that counsel for the applicant now moves for an order 
of mandamus directed to quarter sessions to determine the application that the 
applicant be allowed to change his plea; in the alternative he asks for an order of 
mandamus to the justices to hear and determine a similar application. These 
proceedings, therefore, raise the question whether there is jurisdiction in the case of 
a committal under s 28 of the Magistrates’ Courts Act 1952, and, I would add, by 
parity of reasoning, under s 29 thereof, in either the magistrates’ court or quarter 
sessions to entertain an application for a change of an unequivocal plea. This court 
is in no way concerned with the merits of the application, only with whether such 
an application can be entertained, and if so, by which court. 

In the recent case in the House of Lords, S (an infant) v Manchester City Recorder (1), 
it was held that in trials before justices, just as in the case of trials before quarter 
sessions or assizes, the court has jurisdiction to entertain a change of plea, and, | 


(1) 133 JP 3; [1969] 3 All ER 1230. 
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would add, of an unequivocal plea at any time until there is a final adjudication, ie 
until there has been a conviction in the broad sense of a finding of guilt or admission 
of guilt followed by sentence. 

Their Lordships did not have cause to consider the position which arises in these 
proceedings where no one court is wholly responsible for all that leads up to 
the final adjudication. Indeed, several of their Lordships specifically excluded 
consideration of the matter. Thus Lorp MacDermotr said: 

‘As to the first of these questions, the exercise of a complete criminal jurisdic- 
tion—and I use that expression to exclude special statutory procedures in which 
guilt is found by one court and punishment awarded by another—naturally 
falls into two parts, whatever the status of the court concerned.’ 


Lorp Morris OF BorTH-Y-GEST said: 


‘There had been no judgment or final adjudication. Again, in R v Norfolk 
Justices, ex parte Director of Public Prosecutions (1) no question arose as to the 
withdrawal of a plea but the case is important as showing that (leaving out of 
account the procedure where s. 29 of the Act of 1952 is applicable and is 
properly followed) magistrates who try a case are not functi officio until they 
have passed a sentence or have otherwise finally adjudicated.’ 


Finally, Lorp Upyoun said: 


‘I would only add that your Lordships have not had to consider the complica- 
tions caused by the statutory power of magistrates to send cases to a higher 
court for sentence—see for example R v Riley (2) and I express no opinion thereon.’ 


For myself, I approach this matter on the basis that it would be odd indeed if an 
accused who had a right to have an application for leave to change his plea determined 
at any time before final adjudication should lose that right merely because the final 
adjudication results from a hearing before two courts, or, as it can be said, before 
a composite court. Indeed 1 would not come to that conclusion unless forced to do 
so. As Lorp MacDermotr pointed out in S (an infant) v Manchester City Recorder (3); 


‘The evidence relevant to the commission of an offence is generally relevant 
to the sentence. And that part of the hearing which is directed to the sentence 
may well cast new light on the question of guilt or innocence . . . But if, as can 
happen, the truth comes to light during the second stage of the proceedings, 
when the question of what to do with the accused is under consideration, why 
should it not be acted on and a changed plea of not guilty allowed where 
the interests of justice so require?’ 

It is of course true that justices before committing have to enquire into the case 
to decide whether to sentence themselves or to commit; but nevertheless there 
may be occasions when the further enquiries made on committal by quarter sessions 
will result, and properly result, in an application to change a plea. 

What is urged here, however, is that the statutory provisions dealing with 
committals indeed produce this result. Thus in the case of a committal under s 28 
of the Magistrates’ Courts Act 1952 with a view to Borstal, quarter sessions come 
to deal with the case under s 20 of the Criminal Justice Act 1948. Section 20 (5) 
provides: 

‘Where an offender is so committed for sentence as aforesaid, the following 
provisions shall have effect, that is to say:—(a) the . . . court of quarter sessions 

(1) [1950] 2 KB 558. 
(2) 128 JP 85; [1963] 3 All ER 949. 
(3) 133 JP 3; [1969] 3 All ER 1230. 
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shall inquire into the circumstances of the case and may—(i) if a sentence of 
Borstal training is available in his case under subsection (2) of section one of the 
Criminal Justice Act 1961, sentence him to Borstal training; or (ii) in any case, 
deal with him in any manner in which the court of summary jurisdiction might 
have dealt with him...’ 


It is undoubtedly true that the words ‘deal with him in any manner’ are on the face 
of them wide enough to cover anything which comes to light or falls to be done by 
quarter sessions. At the same time, it seems to me clear that the legislature did not 
have a situation such as this in mind, but were really giving quarter sessions all the 
necessary powers in relation to sentence, including orders such as probation, con- 
ditional discharge and the like, including, of course, any adjournment and inquiries 
involved in deciding what sentence to impose. 

Similarly, when one comes to committal under s 29, the matter is dealt with by 
quarter sessions under s 29 (3) of the Criminal Justice Act 1948. That provides: 


‘Where an offender is so committed for sentence as aforesaid, the following 
provisions shall have effect, that is to say:—(a) the... court of quarter sessions 
shall inquire into the circumstances of the case, and shall have power to deal 
with the offender is any manner in which he could be dealt with by a court... 
before which he had just been convicted of the offence on indictment .. .’ 


Again it can be said that those are very wide words which would enable quarter 
sessions to entertain an application of the kind in question in this case; but again 
as it seems to me those words are really, in their context, limited to all the steps 
necessary in and in relation to sentence. In saying that I have not forgotten that in 
R v Grant (1) Lorp Gopparp CJ, in giving the judgment of the court, said: 


‘In our opinion, that section clearly means that once an offender is committed 
for sentence to quarter sessions he is to be treated in all respects as though he 
had been committed for trial to quarter sessions and came before quarter 
sessions as a prisoner who has pleaded Guilty.’ 


In that case, however, the point in question was whether a notice setting out the 
qualifying convictions for a sentence of corrective training which had not been served 
while the matter was before the justices could be served when the matter was before 
quarter sessions. It was, therefore, a case dealing with matters leading up to the 
appropriate sentence to be imposed. 

There is, therefore, at first sight much force in the argument that the position is 
different in the case of committals under ss 28 and 29. But it is, I think, important 
to ascertain the nature of the jurisdiction that exists in any court to allow a change 
of plea. This jurisdiction exercisable by assizes, by quarter sessions, by justices 
prior to final adjudication, is certainly not a statutory jurisdiction; rather as it seems 
to me it is inherent in the court dealing with the matter. 

Again, if I may refer to the speech of Lorpv MacDermortr in S (an infant) v Manchester 

- City Recorder (2), he put the matter in this way: 


‘As respects trials on indictnent, including trials before justices at quarter 
sessions, the attitude of the common law on this matter has been clear for 
generations. Such a change may, at the discretion of the court, be allowed at 
any time before the case has been disposed of by sentence. On principle, I 


(1) 115 JP 36; [1951] 1 All ER 28; [1951] 1 KB 500. 
(2) 133 J.P. 3; [1969] 3 All ER 1230. 
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see no reason why this discretionary power should be denied to courts of sum- 
mary jurisdiction. It is as necessary there as elsewhere if the justices are to be 
free to do justice while they have seisin of the proceedings.’ 


In saying that Lorp MacDermorr was, as it seems to me, following the view taken 
as to this jurisdiction in R v Plummer (1); it was a case which came before the Court 
of Crown Cases Reserved and was concerned primarily with the position in regard 
to a conspiracy charge when one alleged conspirator had pleaded guilty and the other 
alleged conspirator or conspirators had pleaded not guilty and had been acquitted. 
But in the course of judgment various passages dealt with this very matter. Thus 
WRIGHT J said: 


‘Another point is raised in this case, namely, whether the court had power 
to allow the appellant to withdraw his plea of guilty. There cannot be any 
doubt that the court had such power at any time before, though not after, 
judgment...’ 


References were then made to R v Clouter and Heath (2), a case to which this court has 
also been referred. Wricut J went on: 


‘as we infer that but for the erroneous opinion that there was no such 
power the withdrawal would have been allowed, this might of itself be a ground 
for a venire de novo...’ 


BRUCE J said: 


‘It is clear that the court has power to allow the appellant to withdraw his 
plea of guilty. The court no doubt had a discretion in the matter, and, if the 
court had exercised its discretion, it may be that that would be final and we 
should have no power to interfere with the exercise of its discretion. But the 
court, acting upon the erroneous opinion that it had no power to allow the 
withdrawal of the plea, never did exercise its discretion.’ 


Jer J agreed with Lorp ALverstone CJ, who said: 


‘On the second point, we entirely concur in the judgments of Wricut and 
Bruce JJ. I desire to add that I agree with the view taken in those judgments 
as to the power of this court to make such order as justice may require.’ 


Once one realises that the jurisdiction to entertain a change of plea is not a statutory 
one, but is based on the inherent jurisdiction of any court to see that justice is done, 
one asks oneself whether the statutory provisions to which reference has been made 
in the case of committals have in respect of the two courts forming this composite 
court ousted their jurisdiction. In my judgment, those statutory powers clearly 
have not done so. 

Accordingly, the next question arises as to what court in such a case has jurisdiction 
to entertain such an application. Having paid due attention to counsel’s argument 
in the following case, it seems to me that common sense and convenience dictate 
that the jurisdiction should be exercised by the court having seisin of the matter— 
in this case the quarter sessions. True it is that in R v Norfolk Justices, ex parte Director 
of Public Prosecutions (3) it was held that a magistrates’ court after committal for 

(1) 66 JP 647; [1900-03] All ER Rep 613; [1902] 2 KB 3309. 


(2) (1859), 8 Cox CC 237. 
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sentence is not functus officio and accordingly it might be said that the justices had 
jurisdiction to entertain the application. However, when one looks at that case it 
was a case in which the committal turned out to be a nullity. The decision of the 
court was that the justices, notwithstanding that the committal could only be set 
aside on appeal or by an order of certiorari, nevertheless retained sufficient jurisdic- 
tion to sentence the accused once quarter sessions had found that the committal 
was a nullity. 

As it seems to me, in the present case the respondent justices were right in refusing 
to entertain the application on the basis that, although the composite court had not 
arrived at a final adjudication, that part of the court which consisted of the justices 
had parted with their jurisdiction to the quarter sessions, at any rate so long as the 
committal remained a valid committal. Accordingly, it seems to me that the proper 
court to hear any such application is quarter sessions. Of course, if quarter sessions, 
after hearing the application, refuses it, that is an end of the matter. If, however, 
they accede to the application, then, as it seems to me, the proceedings up to that 
point including the committal fall, as it were, to the ground, and the proper course 
would be for quarter sessions to remit the case to the justices for trial on the basis 
of a plea of not guilty. 

This court has been referred to a number of cases, none of which as it seems to me 
prevents us from coming to the above conclusion. R v Riley (1) was naturally much 
relied on by the prosecution; it was a decision of the then recorder of the Liverpool 
Crown Court. It was a decision prior to S (an infant) v Manchester City Recorder (2) 
and largely based on reasoning which did not appeal to their Lordships. Further, 
when one looks at it, one finds that it was an application to quarter sessions to remit 
the case to the justices to entertain the application for a change of plea. In my 
judgment that relief was properly refused on any view of the matter. 

Again the court was referred to R v Tottenham Justices, ex parte Rubens, R v Middlesex 
Quarter Sessions, ex parte Rubens (3). In that case I ventured to express a tentative 
opinion that in the case of an unequivocal plea quarter sessions would have no 
jurisdiction to deal with the matter. After hearing further argument in the present 
case I am quite clear that I was wrong. Incidentally the view at which I have arrived 
in the present case avoids all the difficulties which were encountered in the Tottenham 
case when quarter sessions, in order to deal with the matter of the equivocal plea, 
gave leave to appeal and dealt with it as an appellate court and not in the committal 
proceedings. 

Finally I would only add this. On the basis of my judgment herein there is clearly 
a danger, which indeed was foreseen by Lorp Gopparp CJ in R v West Kent Quarter 
Sessions Appeal Committee, ex parte Files (4), that accused persons content to plead 
guilty and be dealt with by the justices, will endeavour to change their plea as soon 
as they realise that they are at the risk of greater punishment in the hands of quarter 
sessions on a committal. That, however, is a danger which no doubt will be borne 
in mind by any quarter sessions called on to determine an application for a change 
of plea. Indeed, when one realises that in such a case as this the applicant has remained 
silent through all the enquiries which have taken place before the justices decide 
whether to sentence or commit, and then only makes the application after the 
committal has been ordered, the cases must be comparatively rare in which it would 
be proper at that stage to allow a change of plea. The merits and the considerations 
of that are, however, for the quarter sessions when called on to entertain a change 
of plea. 

(1) 128 JP 85; [1963] 3 All ER 949. 
(2) 133 JP 3; [1969] 3 All ER 1230. 
(3) 134 JP 285; [1970] 1 All ER 879. 
(4) 115 JP 522; [1951] 2 All ER 728. 





Justice of the Peace and Local Government Review Reports, March 6, 1971. 


112 JUSTICE OF THE PEACE AND Vol. 


Accordingly, in the result I would refuse the order of mandamus to the justices, 
but I would direct a mandamus to go to the quarter sessions to hear the application 
for a change of plea. 


ASHWORTH J: | agree. 


BROWNE J: | agree. 
Order for mandamus. 


Solicitors: Hatchett Jones ¢ Co, for Gerard Dunne & Co, Lowestoft; M F C Harvey, 
Ipswich. 
T.R.F.B. 


HOUSE OF LORDS 


(Lorp Retp, Lorp Morris OF BortH-y-Gest, Lorp Hopson, Lorp GuEstT AND LORD 
DIPLock) 


7th, 8th, 12th, 13th October, 15th December 1970 
TREACY vy DIRECTOR CF PUBLIC PROSECUTIONS 


Criminal Law—Blackmail— Makes an unwarranted demand’—Demand in letter written 
and posted in England to person abroad—Theft Act, 1968, s 21 (1). 

3y s 21 (1) of the Theft Act, 1968: “A person is guilty of blackmail if, with a view to 
gain for himself or another or with intent to cause loss to another, he makes an unwar- 
ranted demand with menaces....’ 

A person commits an offence within this section if he writes and posts a letter in England 
unwarrantably demanding a sum of ...oney from a person residing abroad and there 
receiving the letter. 

So Hetp by Lorp Hopson, Lorp Guest, and Lorp DipLock, Lorp Reip and Lorp 
Morris OF BortH-y-Guest dissenting. 


AppeaL by Eugene Anthony Treacy against an order of the Court of Appeal, 
Criminal Division, dismissing his appeal against his conviction at the Central Criminal 
Court of making an unwarranted demand with menaces with a view to gain for 
himself contrary to s 21 of the Theft Act 1968. 


M Graham for the appellant. 
C PC Whelon for the Crown. 


Their Lordships took time for consideration. 


15th December. The following opinions were delivered. 


LORD REID: I shall not set out the facts of this case. The question in 
issue can be simply stated. The offence charged was the blackmailing offence of 
making an unwarranted demand with menaces. Is a person guilty of that offence 
if in England he writes and posts a letter making such a demand of a person who 
is abroad? 

I think that the best way to approach this case is to consider first the converse 
case where the blackmailer goes abroad and writes and posts there his letter to his 
intended victim in England. Can he on his return to England be convicted of this 
offence? I cannot believe that it would be a good defence that all the physical acts 
which he did in order to make his demand were carried out by him abroad and that 
therefore the offence was committed abroad. Whether one takes into account the 
views of the man in the street or simply construes the words of s 21 of the Theft 
Act 1968, it seems to me to be quite plain that the blackmailer made his demand in 
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England when the intended victim received his letter. Any other decision would be, 
as has been said, a ‘blackmailer’s charter’. 

First, I think we should see what is meant by making a demand with menaces. 
Rather than argue about words I shall take a few examples. Suppose the blackmailer 
uses the telephone and says: “You know who is speaking. Pay up or I shall kill your 
brother John’. If the victim receives the message he will understand it, and clearly 
there is a demand with menaces. But suppose the blackmailer gets the wrong number. 
Sometimes an operator taking a call does not listen immediately and no one may 
hear these words. Or the call may be taken by a complete stranger. He does not 
know who the caller is or what is demanded, and he is not menaced; he has no 
brother John. It seems to me very far fetched to say that the blackmailer has made a 
demand with menaces. He has attempted to do so, but his attempt has miscarried. 

Then suppose the blackmailer sends an emissary to make an oral demand. Surely 
no demand is made until the emissary delivers the message. Can it make any 
difference that the emissary carries a paper with the words written on it? Can it 
make any difference that the paper is enclosed in an envelope? Can it make any 
difference that the emissary does not know what is enclosed in the envelope? Can it 
make any difference whether the message is to be delivered in this country or abroad? 
I think not. But it is said to make a difference whether or not the blackmailer is 
able to get in touch with the emissary before the message is delivered and counter- 
mand its delivery. I can see no reason for that. In either case the blackmailer has 
done all the physical acts he can to put in train a series of events which if not interrupted 
will result in the demand being made. They may be interrupted by the emissary 
being taken ill or being unable to find the victim or by the blackmailer having 
second thoughts and being able to countermand delivery. The result is the same in 
each case. The blackmailer attempted to make the demand when he despatched 
the emissary, but the demand was never made. The post office is no more than an 
emissary. The letter may miscarry or the addressee may have left his old address. 
The letter may or may not be returned by the post office to the sender. 

Some difficulty has been introduced into this matter by what was said in R v 
Moran (1) when it was said that there could not be an attempt to make a demand. 
There may have been no room in that case for finding an attempt. But if it was 
intended to say that there can never be an attempt to make a demand with menaces 
I think that that was clearly wrong. So in this case I have no doubt that a demand 
with menaces was made by the appellant when the victim received the letter in 
Germany, but no demand was made in England. 

How, then, was he guilty of an offence in this country? He did not make two 
demands, one when he posted the letter and a second when it was delivered. He 
did nothing after posting the letter which could amount to a second demand. But 
it was argued that he made a continuing demand which began when he posted the 
letter and ended when it was received. Continuing offences are well known in the 
law. They are generally offences of omission. The accused is guilty of the full offence 
at the beginning and he continues to be guilty for every moment during which the 
omission continued. But, here, was the appellant guilty of the full offence when the 
letter was posted? Would he, in the examples which I have suggested, have been 
guilty of the full offence the moment he sent off his emissary? I think not. I therefore 
reject the argument that there was a continuing demand. 

The particulars of the offence of which the appellant was convicted were that he: 


*,.. on the 1st day of July 1969 within the jurisdiction of the Central Criminal 
Court, with a view to gain for himself, made an unwarranted demand... 
with menaces.’ 

(1) 116 JP 216; [1952] 1 All ER 803. 
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1st July was the day when he posted the letter in England. If I am right that the 
demand was not made until the letter was received in Germany then that is an end 
of the case. 

But there was much argument on a wider basis involving the jurisdiction of the 
courts of England when there is a foreign element in the crime. My noble and 
learned friend, Lorp Morris oF Bortu-y-Gest, has dealt with this matter. I agree 
with what he says and shall not repeat it. But in view of the importance of the 
question I shall try to state my own views briefly. It has been recognised from time 
immemorial that there is a strong presumption that when Parliament, in an Act 
applying to England, creates an offence by making certain acts punishable, it does 
not intend this to apply to any act done by anyone in any country other than England. 
Parliament being sovereign is fully entitled to make an enactment on a wider basis. 
But the presumption is well known to draftsmen, and where there is an intention 
to make an English Act or part of such an Act apply to acts done outside England 
that intention is and must be made clear in the Act. I can find no indication of any 
such intention in the Theft Act 1968 with regard to any part of it with which we are 
concerned. I think that it would be both retrograde and likely to cause confusion 
in the law if any such intention were inferred without there being clear words to 
indicate it. 

The present state of the law is, in my view, far from satisfactory. I refer in particular 
to the decisions in R v Harden (1) and R v Brixton Prison Governor, ex parte Rush (2). Ifa 
person in this country does all that he can to ensure that a crime is committed abroad 
so that he can reap the benefit here, I can see nothing contrary to legal principle 
in our law holding him guilty of a crime. If 1 were entitled to make law I think I 
would draw some distinction between malum prohibitum and malum in se. The 
latter is or ought to be a crime everywhere but opinion and practice differ as to the 
former. But changes of that kind are apt to have side effects which would elude us 
in any such examination of a problem as we can make in reaching a decision in a 
particular case. 

This is not an offence where there are two elements, eg, making a false pretence 
and then obtaining the money. There is only one element in this offence—making 
a demand with menaces. But by employing the services of the post office the 
appellant chose to arrange matters so that he personally did not make the demand; 
he only had to do the acts preparatory to committing the offence—writing and 
posting the letter. If I take the law as it is the argument must be that, on a proper 
construction of the Theft Act 1968, doing the preparatory acts in England can be held 
to be equivalent to making the demand in England. This seems to me to be a novel 
and unsound construction. No doubt there ought to be an offence. And I think there 
would have been an offence under the law as it was before the Theft Act 1968 was 
passed. Those who prepared that Act tried to simplify the law. But very often the 
result of simplifying the law is that per incuriam some unusual cases are no longer 
caught by the simplified provisions. In such a case it is, in my view, wrong to try 
to remedy this by giving a strained meaning to the new provisions. The proper 
remedy is new legislation. I would allow this appeal. 


LORD MORRIS OF BORTH-Y-GEST: The general principle of the 
common law of England is that the exercise of criminal jurisdiction does not extend 
to cover acts committed on land abroad. In general, therefore, acts committed out 
of England, even though they are committed by British subjects, are not punishable 
under the criminal law of this country. But as Parliament is supreme it is open to 


(1) 126 JP 130; [1962] 1 All ER 286, [1963] 1 QB 8. 
(2) 133 JP 153; [1969] 1 All ER 316. 
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Parliament to pass an enactment in relation to such acts. It is, however, a general 
rule of construction that unless there is something which points to a contrary inten- 
tion a statute will be taken to apply only to the United Kingdom. It would be open 
to Parliament to enact that if a British subject committed anywhere an act designated 
as blackmail he would commit an offence punishable in England. Such an enact- 
ment would, however, have to be in clear and express terms: specific provision 
would have to be made in regard to acts committed abroad. The general rule as 
expressed by Lorp Hatssury LC in MacLeod v A-G for New South Wales (1) is that ‘all 
crime is local’ and that jurisdiction over a crime belongs to the country where it is 
committed. Unless, therefore, there is some provision pointing to a different con- 
clusion, a statute which makes some act (or omission) an offence will relate to some 
act (or omission) in the United Kingdom. Even where a statute creating a criminal 
offence is clearly expressed so as to cover acts committed outside the jurisdiction, 
it will in the absence of further clear provision only be regarded as covering such 
acts when committed by British subjects. 


‘One other general canon of construction is this—that if any construction 
otherwise be possible, an Act will not be construed as applying to foreigners 
in respect to acts done by them outside the dominions of the sovereign power 
enacting.’ 


(Per Lorp RussELL OF KILLOWEN C]J in R v_Jameson (2).) 

There are numerous statutes which have made express provision in relation to 
acts committed abroad by British subjects and which have made such acts punishable 
in this country. It will suffice to give only a few examples. Thus, by s 9 of the Offences 
against the Person Act 1861, it was provided that where any murder or manslaughter 


‘shall be committed on land out of the United Kingdom, whether within 
the Queen’s dominions or without and whether the person killed. were a subject 
of Her Majesty or not’ 


then any such offence if “committed by any subject of Her Majesty’ could be dealt 
with, inquired of, tried, determined and punished in England. Section 10 of that 
Act made provision for the case where any person ‘being criminally stricken, poisoned, 
or otherwise hurt upon the sea, or at any place out of England’ should die in England 
and for the case where someone criminally stricken, poisoned or otherwise hurt in 
England should die of the same at sea or at any place out of England the offence 
could be dealt with in England. In s 8 of the Perjury Act 1911 provision is made to 
allow of a prosecution in England where an offence is ‘committed in any place either 
on sea or land outside the United Kingdom’. By s 57 of the Offences against the Person 
Act 1861 it was enacted that whosoever being married should marry any other 
person during the life of the former husband or wife and ‘whether the second marriage 
shall have taken place in England or Ireland or elsewhere’ should be guilty of bigamy. 
One part of the proviso to the section enacted that it would not extend to a second 
marriage contracted elsewhere than in England and Ireland by any other than a 
subject of Her Majesty. By s 31 of the Criminal Justice Act 1948 it is provided that any 
British subject employed under Her Majesty’s Government in the United Kingdom 
in the service of the Crown who commits, in a foreign country, when acting or pur- 
porting to act in the course of his employment, any offence which, if committed in 
England, would be punishable on indictment, is to be guilty of an offence and subject 
to the same punishment as if the offence had been committed in England. Without 


(1) [1891] AC 455. 
(2) 60 JP 662; [1896] 2 QB 425. 
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further elaboration it will suffice to quote the words of Viscount Simonps in Cox v 
Army Council (1): 


‘apart from those exceptional cases in which specific provision is made 
in regard to acts committed abroad, the whole body of the criminal law of 
England deals only with acts committed in England.’ 


The appellant was charged with an act that is made an offence by s 21 of the Theft 
Act 1968. That is an Act to revise the law of England and Wales as to theft and 
similar or associated offences and in connection therewith to make provision as to 
criminal proceedings by one party to a marriage against the other ‘and to make 
certain amendments extending beyond England and Wales in the Post Office Act 
1953 and other enactments’. The Larceny Act 1916 is (subject to one limitation 
not here relevant) wholly repealed. 

The offence of blackmail is created and defined in s 21. Certain conduct had been 
punishable under ss 29 and 30 of the Larceny Act 1916: such conduct had not in that 
Act been designated by the name ‘blackmail’. The offence of blackmail is committed 
if a person (with a view to gain for himself or another or with intent to cause loss 
to another) ‘makes any unwarranted demand with menaces’. I can see no trace of 
any words which would warrant a suggestion that Parliament was making it an 
offence punishable in England for a person to make an unwarranted demand with 
menaces abroad. Nor did the prosecution ever so contend. They only claimed 
to prosecute the appellant in respect of what he did in this country. They contended 
that what he did in this country was made an offence by s 21. They did also advance 
a contention, which though obscure I must examine, that if the act of the appellant 
could be said to consist of substantial elements in this country and of substantial 
elements in Germany then there could be a conviction in this country and also 
(depending presumably on German law) in Germany. 

In my view, the only question that arises in this appeal is whether the appellant 
made a demand in England or whether he made it in Germany. He posted in 
England a letter which he had written and which was received in Germany by some- 
one to whom it was addressed and who was living at the address to which the letter 
was sent. The terms of the letter were such that there was an ‘unwarranted demand 
with menaces’; the appellant was motivated by ‘a view of gain for himself’. The 
letter was dated 29th June 1969. It was posted on 1st July 1969 in the Isle of Wight. 
The letter read: 


*29-6-1969 John Jones, ror Star St. 

c/o, Paddington 

London W.2 

Dear [Mrs X], 
This is a note asking for the loan of one hundred and seventy five pounds (£175) 
in return for keeping my mouth shut about you and Kane. If the money does 
not arraive [sic] by the roth July, I will send the photos of you and Kane to 
your husband Rod at Liverpool. I just want one payment of [175 in an 
ordanry [sic] letter sent to 


John Jones. 
Remember roth July c/o ror Star St. 
Paddington 
Deadline London W.2.’ 


The appellant was indicted for the offence of blackmail contrary to s 21 of the Theft 
Act 1968. The particulars of the offence were as follows: 


(1) [1962] 1 All ER 880; [1963] AC 48. 
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‘Eugene Anthony Treacy on the 1st day of July 1969 within the jurisdiction 
of the Central Criminal Court, with a view to gain for himself, made an un- 
warranted demand of the sum of {£175 from [Mrs X] with menaces.’ 


The appellant was tried at the Central Criminal Court. He pleaded not guilty. 
On the third day of the trial a submission was made that the court had no juris- 
diction to try the case. It was contended that no offence had been committed in 
England. The court ruled that the demand was complete and was made when the 
irrevocable step was taken of posting the letter. It was held that it was not an 
essential ingredient of the offence of blackmail that ‘the demand should have been 
received by the victim’. The trial proceeded for two more days. On the fifth day 
of the trial the appellant changed his plea to one of guilty while preserving his 
objection that his offence was committed outside the jurisdiction of the court. 

On appeal, the Court of Appeal upheld the ruling of the learned judge at the 
trial that the offence was complete ‘when the last irrevocable step is taken in the 
making of the demand’. It was held that the offence was committed and the demand 
completed when the letter was posted. It was said that if for any reason the letter 
had gone astray and had not been received the demand would still have been made. 
The view was further expressed that it might be right to regard the demand as 
continuing until it were received or as repeated when received. 


‘On that view the appellant’s demand was made both in England and in 
Germany, but he would still be triable for the offence in England although 
he might also be triable for an offence in Germany.’ 


My Lords, I am unable to agree with this approach. The short question which arises 
is whether the appellant made an unwarranted demand with menaces in England. 
The offence is committed (other words of s 21 being satisfied) if a person ‘makes any 
unwarranted demand with menaces’. The act which is made an offence involves 
the making of a demand. How, then, does a person make a demand? He does so by 
communicating a request. He may do this by speaking to someone. He may do it 
in other ways. But the notion of making an unwarranted demand with menaces 
involves that the demand is made to or of someone who could comply with it and 
who could be influenced by the menaces that accompany the demand. The act of 
making the demand is not, in my view, committed until it is communicated to the 
person who is being unjustifiably menaced. There must be contact between the 
demander and the victim. If the demander puts his menacing demand into writing 
and trusts to the post either in this country or in some other country to deliver it to 
his victim he will not have made his demand unless and until his letter arrives. 
The making of a demand is one act which takes place at one time. If an Englishman 
on a day trip to France there posts to a place in England a letter containing an un- 
warranted demand of the addressee of the letter who in due course receives it at his 
address in England, I consider that the demand is then and at that place made. 

I find it wholly unrealistic to suggest, as does the Crown, that a demand is made 
when a letter containing a demand is posted. Section 21 does not make it an offence 
to post a letter which contains an unwarranted and menacing demand. Such an 
offence might have been created but it has not been. The offence under s 21 consists 
in making a demand. It is said in the present case that the appellant made his demand 
on 1st July when he posted his letter in the Isle of Wight. On that date Mrs X was 
in no way exercised to consider whether or not she should send a sum of {[175. On 
that date she was disturbed by no menaces.. If the letter had been lost in the post 
she would have been oblivious of its contents. The letter did later reach her but if 
after 1st July and before it did reach her she had been asked whether the appellant 
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had made an unwarranted demand with menaces she would assuredly have said 
that he had made no demand at all. 

If a person went on to a remote and deserted shore and spoke words involving 
an unwarranted demand with menaces it would be fanciful to suggest that he had 
committed an offence under s 21. If a person put such a demand into writing in a 
letter which he then posted to an address in England and if after the letter was 
posted but before it was delivered the addressee of the letter died, I cannot think 
that it would be right to say that the demand was made. There would, I think, 
have been an attempt to make a demand. Making a demand or demanding involves 
effecting contact with a person so that effective communication is established with him. 
A demand is not made until it is communicated. If the demand is contained in a letter 
it is not made until the letter is received. If the appellant had decided to go over to 
Germany and there to confront Mrs X and to require her to pay him money, he 
would not have made his demand until he confronted Mrs X. If he had decided 
to send a friend to present to Mrs X on his behalf his requirement, he would not 
have made his demand until his friend had completed his mission. If he had decided 
to write out his request and personally to take his letter so as to present it to Mrs X, 
he would not have made his demand until he had seen Mrs X and handed over 
his letter. If he had entrusted his letter to a friend to take it to Mrs X in Germany 
and if the friend had accepted the mission and set out on the journey in such manner 
that precluded his being recalled I would think it strange indeed to say that the 
appellant had made a demand with menaces when he said farewell to his friend. 
Nor do I think that anyone so placed would ever think that he had made a demand. 
His menaces would not have begun to operate. They would only do so when the 
demand was made. If the friend died on the journey some new plan would have 
had to be made, for then there would have been no demand. 

As the present case only involves and requires a consideration of the meaning of the 
words of s 21 I do not find it necessary to refer to cases in which, in regard to quite 
different offences, there has been discussion as to the place where an offence has 
been committed. There have been many cases in which consideration was given 
to the question where the offence of obtaining goods or money by false pretences 
was committed. In such cases there might be a false pretence in one place and an 
obtaining in another. The act of making a false pretence would precede the act of 
obtaining. Under s 21 there is no comparable problem. There is but one criminal 
act, ie, the act of making the demand. There is no provision in the section covering 
the doing of an act in one place with some consequences elsewhere. Nor is there 
scope for or value in speaking about the ‘gist’ of the offence. The gist is in making 
the demand. There must be the necessary intent and the demand must have the 
qualities described in the words of the section, but the offence consists in making 
the demand. That is a single act taking place at one time and in one place. I cannot 
therefore accept the contention of the prosecution that the act of the appellant can 
be said to have consisted of substantial elements in this country and substantial 
elements in Germany. There is nothing in the section to warrant the suggestion 
that the posting of a letter is a “constituent element’ of the offence. Nor can I accept 
the view that the appellant’s demand was made both in England and in Germany. 
There were not two demands. There was only one. It is, in my view, wholly artificial 
to say that the appellant made a demand in England on rst July and then made the 
same demand again or a separate demand in Germany some days later. Nor can 
there be any question of a continuing offence. The offence was committed when the 
demand was made. As in my opinion the demand was made in Germany when Mrs X 
received the threatening and demanding letter, I consider that under the law as it 
now stands, even though it may be unsatisfactory and merit examination, the court 
lacked jurisdiction. For the reasons which I have given I would allow the appeal. 
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LORD HODSON: The argument before your Lordships travelled over 
a very wide field in which many circumstances were considered which do not arise 
in this case and persuasive arguments were used on both sides as to the difficulties 
and doubts which might arise in other cases, whichever view was accepted of the 
two alternatives put forward. The only question which it is necessary for your 
Lordships to decide is: “What is the construction to be placed on s 21 (1) of the Theft 
Act 1968?’ The subsection provides: 


‘A person is guilty of blackmail if, with a view to gain for himself or another 
or with intent to cause loss to another, he makes any unwarranted demand 
with menaces...’ 


cc « | , 
The specific words to be construed are ‘makes any unwarranted demand’. 
The Theft Act 1968 replaced the Larceny Act 1916, which it repealed, with one 
immaterial exception. Section 29 (1) of the earlier Act provided: 


‘Every person who—(i) utters, knowing the contents thereof, any letter 
or writing demanding of any person with menaces, and without any reasonable 
or probable cause, any property or valuable thing . . . shall be guilty of felony...’ 


The short facts of this case are these. On 1st July 1969, the appellant posted in the 
Isle of Wight a letter written by him and addressed to Mrs X in Frankfurt, Germany. 
The letter read: 


‘This is a note asking for the loan of one hundred and seventy five pounds 
(£175) in return for keeping my mouth shut about you and Kane. If the money 
does not arraive by the roth July, I will send the photos of you and Kane to 
your husband Rod at Liverpool I just want one payment of {175 in an ordanry 
letter sent to—John Jones c/o ror Star St. Paddington London W.2. Remember 
roth July Deadline.’ 


The change of language in the later Act enabled the appellant to put forward an 
argument which would not have been available to him under the 1916 Act, for he 
says that he can rely on the general principle of English criminal law that no conduct 
constitutes an offence unless it occurs in the territory of England. In the absence of 
express statutory provision to the contrary, Acts of Parliament must be so construed 
as not to conflict with this principle. He argues that no demand was made in England, 
but that the demand was not made at all until Mrs X received it in Frankfurt. 

Under the 1916 Act there would have been no question but that the letter demand- 
ing the money was uttered in England and no doubt as to the justice of the appellant’s 
conviction could be felt. Now the relevant words are changed to ‘makes any un- 
warranted demand’ so he says: “True, I wrote a letter initiating a demand but no 
demand was made and ergo no crime was committed until the letter reached its 
destination in Germany’. Hence the statutory offence of blackmail, which to be 
justiciable must be committed in this country, was, he says, not committed by him 
at all. This seems an odd consequence of an Act designed to revise the law of England 
as to theft and similar or associated offences and I do not find myself able to accept 
that the result for which the appellant contends follows. 

Some learning has been expended in dividing the commission of a crime into its 
initiatory and its terminatory stages. This forms the basis for an argument that the 
crime is not completed until the terminatory stage is reached. This was not reached 
until the letter reached its destination outside the jurisdiction. Similarly, an argument 
can be built on a distinction between conduct leading up to a result and the result 
itself. Thus, in obtaining money by false pretences, the conduct which is essential to 
the crime does not amount to a complete offence until the result is obtained. So 
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in this case the writing of the letter and the posting of it by the appellant is said to be 
no more than a preparatory act, at worst an attempt to commit the crime of black- 
mail. Under the 1916 Act, the wording of which I have quoted, it was held that there 
cannot be an attempt to demand money with menaces. In short, either there is a 
demand or there is not; a person cannot be guilty of an attempt to demand: R v 
Moran (1). This is correct as a general rule if the view I take as to the meaning of the 
phrase ‘makes a demand’ is right. It is, of course, otherwise if, under the 1968 Act, 
the demand is not made until it reached its destination; then there could be an 
attempt to demand in the preparatory stages, culminating in the perfection of the 
crime when the demand was received. 

I see nothing improbable in Parliament in 1968 enacting that the conduct of the 
appellant in writing and posting a threatening letter should be punished as a criminal 
offence even without proof that the letter was received in this country. It had so en- 
acted in 1916. It has been argued that this view of the construction of the Act gives a 
blackmailer a charter if he takes the trouble to cross the Channel and post his letter 
to a recipient in this country. I do not agree, but it is unnecessary to consider such a 
case which might involve deciding whether a demand made outside the jurisdiction 
could be treated as a continuous demand subsisting until the addressee received it. 

Iam in agreement with the Court of Appeal that the criminal offence of blackmail 

‘ was committed in that the appellant made a demand when he wrote and posted this 
letter to Mrs X. I would therefore dismiss the appeal. 


LORD GUEST: I have had the advantage of reading the speech of my 
noble and learned friend, Lorp Hopson. I agree with his views and for the same 
reasons would dismiss this appeal. 


LORD DIPLOCK: The appellant wrote and posted in England a typical 
blackmailing letter addressed to a lady in West Germany. In it he demanded that 
she should send {175 to him at an address in England under the threat that if she 
did not he would inform her husband of some allegedly discreditable conduct on 
her part. She received the letter in West Germany, the police in England were in- 
formed, and the appellant was arrested in this country and tried and convicted at the 
Central Criminal Court of the offence of blackmail under s 21 of the Theft Act 1968. 

His conviction was upheld by the Court of Appeal who granted leave to appeal to 
your Lordships’ House and certified that the following point of law of general public 
importance was involved in the decision: 


“Whether, when a person with a view to gain for himself or with intent to cause 
loss to another makes an unwarranted demand with menaces by letter posted in 
England and received by the intended victim in West Germany, the person can 
be tried in England on a charge under s 21 of the Theft Act 1968.’ 


In view of the way in which the question is framed and the wide-ranging argument 
about ‘jurisdiction’ before your Lordships’ House, I am prompted to state at the out- 
set that the question in this appeal is not whether the Central Criminal Court had 
jurisdiction to try the appellant on that charge, but whether the facts alleged and 
proved against him amounted to a criminal offence under the English Act of 
Parliament. 

This is a different question from that involved in the old cases about venue which 
have been relied on by each of the parties in this appeal. In the venue cases the facts 
alleged against the prisoner unquestionably amounted to a criminal offence in English 


(1) 116 JP 216; [1952] 1 All ER 803. 
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law. The only question was whether under the technical rules of venue he was liable 
to be tried before a court whose jurors were drawn from one locality rather than 
another. The historical origin of these rules dated back to the embryonic stage of 
development of English trial by jury. Jurors originally combined the functions of 
‘know-ers’ of facts as well as ‘tri-ers’ of facts and the prisoner was entitled to have his 
guilt determined by jurors drawn from an area where the inhabitants would be most 
likely to know the facts alleged to constitute the crime with which he was charged. 
The rules of venue continued to be applied long after the jury had assumed its modern 
function of deciding facts on evidence adduced before it. The question involved in 
the old venue cases was one of jurisdiction, and, although the reported cases are not 
decisive as to this, it may well be that under the former doctrine of venue before it 
was changed by statute in 1827 the jurisdiction to try a prisoner for a particular crime 
was exclusive to a court whose jurors were from the particular geographical area in 
which events constitutive of the crime were alleged to have occurred. But these cases 
dealing with competing local jurisdictions of courts in England and Wales are of 
marginal relevance to the disposition of the instant appeal. 

The fact that the appellant was arrested in Greater London and committed for trial 
at the Central Criminal Court unquestionably gave to that court jurisdiction to 
determine whether or not he was guilty of the offence for which he was indicted. 
That offence was the statutory offence of ‘blackmail’ as defined in s 21 of the Theft 
Act 1968. The Act creates a new code of offences of obtaining or handling property 
or causing loss dishonestly or by other improper means. It supersedes the previous 
penal enactments in this field of law, and by s 32 (1) (a), abolishes any previously 
existing offences at common law falling within that field of crime. These are offences 
of which the victims are generally private individuals. The only question for your 
Lordships’ House is what did Parliament mean when it enacted in 1968 that: 


‘A person is guilty of blackmail if, with a view to gain for himself or another 
or with intent to cause loss to another, he makes any unwarranted demand with 
menaces’? 


The words are quite general. On a literal construction they are satisfied wherever the 
unwarranted demand is made. No mere application of rules of syntax or semantics 
can cut them down to ‘if... he makes any unwarranted demand with menaces in 
England or Wales’. If the meaning of the subsection is to be qualified by implying 
some geographical limitation as to the place where the unwarranted demand is made, 
the limitation is not to be derived as a matter of linguistics from the actual words 
used but from broader considerations of the purpose of the code in which those words 
appear. 

The Theft Act 1968 is a code of criminal law; and criminal law is about the right 
of the State to punish persons for their conduct, generally where that conduct is 
undertaken with a wicked intent or without justificatory excuse. A code of criminal 
law defines offences, ie, the kinds of conduct which render the person guilty of it 
liable to punishment. Conduct which constitutes a crime consists of a person’s doing, 
or, less frequently, omitting to do, physical acts; and the definition of the crime 
always contains a description of physical acts or omissions, though it may, and in 
English law generally does, also require that the physical acts or omissions which 
constitute the described conduct should be done with a particular intent either 
expressly stated in the definition or to be implied from the mere fact that Parliament 
has made the described conduct punishable (cf Sweet v Parsley (1)). Your Lordships 
are not, however, concerned with the mental element in the definition of a crime 
in the instant appeal. But the definition may in addition provide that the described 


(1) 133 JP 188; [1969] 1 All ER 347; [1970] AC 132. 
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conduct only becomes the defined crime if it is followed by particular consequences 
occurring after the completion of the physical acts done by the accused which consti- 
tute the described conduct. The consequences may be independent of any act of 
volition by the victim of the accused’s conduct, as in the case of murder by shooting; 
or they may be dependent on an act of volition by the victim, as in the case of obtain- 
ing money by false pretences. But in either case the consequences may take effect 
on the victim in adifferent place from that where the physical acts of the accused were 
done. 

Where the definition of the crime incorporates a requirement of consequences subse- 
quent to the completion of the physical acts by the accused, Professor Gordon in his book 
on the Criminal Law of Scotland classifies the resultant crime as a ‘result-crime’ as 
distinct from a ‘conduct-crime’, but this nomenclature, though convenient in drawing 
attention to the distinction, tends to blur the fact that the conduct of the accused is 
as essential an ingredient of a ‘result-crime’ as it is of a “conduct-crime’. 

In his article in the Law Quarterly Review (vol 81, p 518) on ‘Venue and the Ambit 
of Criminal Law’, which was referred to by the Court of Appeal, Professor Glan- 
ville Williams used the contrasting phrases ‘initiatory’ to describe that element or 
ingredient of a crime which consists of the physical acts of the accused, and ‘termin- 
atory’ to describe its subsequent consequences. He argues the case in favour of what 
he calls the ‘initiatory theory of jurisdiction’, ie, that the accused can be tried for 
the crime only by the courts of the State in which the accused did the physical acts, 
but concludes that the English courts have adopted the ‘terminatory theory of juris- 
diction’, ie, that the accused can be tried for the crime only by the courts of the State 
in which the consequences of the accused’s physical acts took effect. The Court of 
Appeal, in the instant appeal, was willing to assume that this was so. 

The assumptions which underlie the proposition that English criminal law calls 
for a choice to be made between these rival theories of jurisdiction are, first, that the 
definition of the crime under consideration includes a requirement that the physical 
acts of the accused should be followed by specified consequences; otherwise, the 
initiatory and terminatory characteristics of the crime coincide. The second assump- 
tion is that the existence of jurisdiction in the courts of one State to try the accused 
for a particular crime, however the crime may be defined, necessarily excludes the 
jurisdiction of the courts of any other State to try the accused for his physical acts 
which either alone or in conjunction with their consequences constitute the crime 
defined. My Lords, whether or not the definition of the crime of blackmail in s 21 
of the Theft Act 1968 is one which includes a requirement that the physical acts of the 
accused himself should be followed by any consequences is a problem of linguistics. 
The opinions held by your Lordships on it are divided and in due course I shall express 
my own opinion on this aspect of the instant appeal. But it does not matter which 
view is correct unless the second underlying assumption of Professor Glanville 
Williams's article is justified. This raises a more basic question in our criminal law 
than a mere problem of linguistics. This I will now proceed to examine. 

The Parliament of the United Kingdom has plenary power, if it chooses to exercise 
it, to empower any court in the United Kingdom to punish persons present in its terri- 
tories for having done physical acts wherever the acts were done and wherever their 
consequences took effect. When Parliament, as in the Theft Act 1968, defines new 
crimes in words which as a matter of language do not contain any geographical 
limitation either as to where a person’s punishable conduct took place, or, when the 
definition requires that the conduct shall be followed by specified consequences, as to 
where those consequences took effect, what reason have we to suppose that Parliament 
intended any geographical limitation to be understood? 

The only relevant reason, now that the technicalities of venue have long since been 
abolished, is to be found in the international rules of comity which, in the absence 


Scalpel cama 


anieiALor, 


OE se eee 





Justice of the Peace and Local Government Review Reports, March 6, 1971. 


135 LOCAL GOVERNMENT REVIEW REPORTS 123 


of express provision to the contrary, it is presumed that Parliament did not intend to 
break. It would be an unjustifiable interference with the sovereignty of other nations 
over the conduct of persons in their own territories if we were to punish persons for 
conduct which did not take place in the United Kingdom and had no harmful con- 
sequences there. But I see no reason in comity for requiring any wider limitation than 
that on the exercise by Parliament of its legislative power in the field of criminal law. 
There is no rule of comity to prevent Parliament from prohibiting under pain of 
punishment persons who are present in the United Kingdom, and so owe local obed- 
ience to our law, from doing physical acts in England, notwithstanding that the 
consequences of those acts take effect outside the United Kingdom. Indeed, where 
the prohibited acts are of a kind calculated to cause harm to private individuals 
it would savour of chauvinism rather than comity to treat them as excusable merely 
on the ground that the victim was not in the United Kingdom itself but in some other 
State. Nor, as the converse of this, can I see any reason in comity to prevent Parliament 
from rendering liable to punishment, if they subsequently come to England, persons 
who have done outside the United Kingdom physical acts which have had harmful 
consequences on victims in England. The State is under a correlative duty to those 
who owe obedience to its laws to protect their interests and one of the purposes of 
criminal law is to afford such protection by deterring, by threat of punishment, 
conduct by other persons which is calculated to harm those interests. Comity gives 
no right to a State to insist that any person may with impunity do physical acts in its 
own territory which have harmful consequences to persons within the territory 
of another State. It may be under no obligation in comity to punish those acts itself, 
but it has no ground for complaint in international law if the State in which the 
harmful consequences had their effect punishes, when they do enter its territories, 
persons who did such acts. 

The consequences of recognising the jurisdiction of an English court to try persons 
who do physical acts in England which have harmful consequences abroad as well as 
persons who do physical acts abroad which have harmful consequences in England 
is not to expose the accused to double jeopardy. This is avoided by the common law 
doctrine of autrefois convict and autrefois acquit, a doctrine which has always applied 
whether the previous conviction or acquittal based on the same facts was by an English 
court or by a foreign court: see R v Roche (1) and for a modern instance R v Aughet (2). 

Turning from principle to the authorities, little assistance is, in my view, to be 
gained from the earlier cases. For reasons already stated those on internal venue 
in England are not in point. In those in which there was a foreign or Scottish element, 
generally cases of obtaining property or money by false pretences, the courts appear 
to have treated the problem as one of determining where the crime was ‘committed’, 
without drawing any distinction between the physical acts of the accused and the 
subsequent consequences of his acts, and to have treated the jurisdiction of an English 
court to try itas dependent on that. In R v Holmes (3) it was held on the facts that both 
the physical acts of the accused (the false pretences) and their consequences (the 
obtaining) took place in England and it was expressly left open whether the court 
would have had jurisdiction to try the accused if only one of these ingredients of the 
offence had taken place in this country. In R v Ellis (4) it was held as a matter of 
decision that the English court had jurisdiction to try the offence if the obtaining took 
place in England although the false pretences were made only in Scotland. This is not 
inconsistent with the view that an English court would likewise have jurisdiction in 
the converse case where the false pretences were made in England and the obtaining 


(1) (1775), 1 Leach 134. 
(2) (1918), 82 JP 174. 
(3) (1883), 47 JP Jo 756; 12 QBD 23. 
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took place only in Scotland, and I do not find the dicta in the several judgments to 
be sufficiently clear or consistent to be persuasive to the contrary. 

The question whether the jurisdiction to try offences of obtaining property or 
money by false pretences is treated in English law as exclusive to the court of the 
country in which the property or money was obtained did not fall for decision until 
comparatively modern times in R v Harden (1). The only matter discussed in the 
judgment was as to where the accused obtained cheques which were posted in Jersey 
addressed to the accused in England as a consequence of his false pretences made 
previously in England. The Court of Criminal Appeal applied the legal fiction as to 
the post office being the agent of the offeror, which forms part of the English civil law 
of contract, and held that the cheques were ‘obtained’ by the accused in Jersey. 
They assumed, but without giving any reasons, that this finding deprived an English 
court of jurisdiction to try the accused of the offence charged. My Lords, this assump- 
tion was really one as to the intention of Parliament when it passed the Larceny Act 
1916. As I have already indicated, I see no justification for it. R v Harden (1) will, in 
my view, call for re-examination if a similar question should arise in connection with 
the new offence of obtaining property by deception under s 15 of the Theft Act 1968. 

The only decision of this House itself which is even peripherally relevant to the 
issue in the instant appeal is Board of Trade v Owen (2). The question there was 
whether a conspiracy entered into in England to commit acts in Germany which were 
unlawful under German law to achieve an object which was unlawful there, consti- 
tuted a conspiracy at common law which was indictable in England. The unanimous 
opinion of this House was given in the speech of Lorp Tucker. He treated the question 
correctly, not as one of jurisdiction, but as to what were the characteristics of the crime 
of conspiracy at common law. The conclusion reached on examination of the authori- 
ties was that the common law crime of conspiracy did not extend to an agreement 
to achieve an object which was unlawful in a foreign country or to use means to 
achieve it which were unlawful in a foreign country. This case has since been followed 
by the Court of Appeal in R v Brixton Prison Governor, ex parte Rush (3). 

Conspiracy is a crime at common law. Its characteristics are to be ascertained 
by an analysis of the decided cases. Blackmail is a statutory offence. Its characteristics 
are to be ascertained by determining what Parliament meant by the definition of 
‘blackmail’ in s 21 (1) of the Theft Act 1968. I have already pointed out that the actual 
words of the definition are quite general so far as concerns the place where the 
unwarranted demand is made. The absence of any geographical limitation on where 
the described conduct of the offender takes place or where its consequences take 
effect is common to all the other definitions of offences contained in the Act. If any 
such limitation does exist its source is to be discovered and its extent determined by 
applying some presumption as to Parliament’s intention extraneous to the words in 
which the definitions of offences are couched. 

Recognition that there is some limitation which “goes without saying’ is to be found 
in s 24 of the Act. This section, by sub-ss (1) and (4), extends the scope of the new offence 
of handling stolen goods created by s 22 to goods which have been stolen or obtained 
by blackmail or by deception elsewhere than in England and Wales. In doing so it 
treats the descriptions of conduct (including, where appropriate, its consequences) 
which appear in the statutory definitions of ‘steal’ in s 1, of ‘blackmail’ in s 21, and of 
obtaining property by deception in s 15, as wide enough to include that conduct 
even though it takes place outside England and Wales. But it also recognises that 
there may be circumstances in which that conduct is not an offence under the Act. 


(1) 126 JP 130; [1962] 1 All ER 286, [1963] 1 QB 8. 
(2) 121 JP 177; [1957] 1 All ER 411; [1957] AC 602. 
(3) 133 JP 153; [1969] 1 All ER 316. 
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Where those circumstances exist the goods obtained as a result of the conduct are not 
to be treated as ‘stolen’ goods unless the conduct by which they were obtained 
amounted to a criminal offence under the law of the place where it occurred. It is 
thus evident that the circumstances which it is assumed may prevent conduct (includ- 
ing, where appropriate, its consequences) from being an offence under the Act, 
notwithstanding that it falls within the description of the offence, relate to the place 
where the conduct (and/or its consequences where these form part of the definition 
of the offence) occurred. The limitation acknowledged by these sub-sections is thus 
territorial in character. But neither they nor any other provisions of the Act throw 
further light on its extent. 

The source of any presumption that Parliament intended that the right created by 
the Act to punish conduct should be subject to some territorial limitation on where 
the conduct takes place or its consequences take effect, can, in my view, only be the 
rules of international comity. And the extent of the limitation, where none has been 
expressed in words, can only be determined by considering what compliance with 
those rules requires. I can leave aside the question of territorial limitation as between 
the different jurisdictions (England and Wales, Scotland and Northern Ireland etc) 
within the United Kingdom, for this depends on constitutional practice, not on 
international comity. For reasons I have stated earlier, the rules of international 
comity, in my view, do not call for more than that each sovereign State should refrain 
from punishing persons for their conduct within the territory of another sovereign 
State, where that conduct has had no harmful consequences within the territory of the 
State which imposes the punishment. I see no reason for presuming that Parliament, 
in enacting the Theft Act 1968, intended to make the offences which it thereby created 
subject to any wider exclusion than this. In my view, where the definition of any such 
offence contains a requirement that the described conduct of the accused should be 
followed by described consequences the implied exclusion is limited to cases where 
neither the conduct nor its harmful consequences took place in England or Wales. 
It follows that, even if the definition of ‘blackmail’ in s 21 of the Act falls into the 
category of offences in which the physical acts of the accused must be followed by 
consequences occurring after completion of those acts, it is sufficient to constitute 
the offence of blackmail if either the physical acts are done or their consequences 
take effect in England or Wales. 

The physical acts of the appellant in the instant case were that he wrote and 
posted to an addressee in Germany a letter which contained an unwarranted demand 
with menaces. Those acts took place in England. The consequences of those acts were 
that the letter was received and read by the addressee. Those consequences took 
place in Western Germany. It follows from what I have already said that, in my 
opinion, this latter fact would not bring the case within the implied exception. The 
appellant was guilty of the offence of blackmail whether or not the words ‘makes 
an unwarranted demand’ in s 21 of the Theft Act 1968, as a matter of linguistics, 
connote a requirement that the demand should be communicated to the person of 
whom it is made. The Court of Appeal held that those words did not connote any 
such requirement. That was sufficient to enable them to dispose of the instant appeal 
and that is the ground on which counsel for the prosecution has chiefly relied in your 
Lordships’ House. 

My Lords, I too think that the Court of Appeal were right as to the construction 
of the section and that the appeal could be dismissed on this alternative ground. Argu- 
ments as to the meaning of ordinary everyday phrases are not susceptible of much 
elaboration. The Theft Act 1968 makes a welcome departure from the former style 
of drafting in criminal statutes. It is expressed in simple language as used and under- 
stood by ordinary literate men and women. It avoids so far as possible those terms 
of art which have acquired a special meaning understood only by lawyers in which 
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many of the penal enactments which it supersedes were couched. So the question 
which has to be answered is: Would a man say in ordinary conversation: ‘I have made 
a demand’ when he had written a letter containing a demand and posted it to the 
person to whom the demand was addressed? Or would he not use those words until 
the letter had been received and read by the addressee? My answer to that question 
is that it would be natural for him to say: ‘I've made a demand’ as soon as he had posted 
the letter, for he would have done all that was in his power to make the demand. 
He might add, if it were the fact, ‘but it has not reached X yet’ or ‘I made a demand 
but it got lost in the post’. What at any rate he would not say is: ‘I shall make a 
demand when X receives my letter’, unless he contemplated making some further 
demand after the letter had been received. 

I see nothing in the context or in the purpose of the section to indicate that the words 
bear any other meaning than that which I have suggested they would bear in ordinary 
conversation. I do not attach overmuch importance to the omission of the words 
‘of any person’ which were present in the corresponding ss 29 and 30 of the Larceny 
Act 1916 which were superseded by s 21 of the Theft Act 1968. Their presence might 
have strengthened the argument for the contrary view, but their absence may be 
accounted for by a desire for brevity and simplicity. I should, however, give con- 
siderable weight to the fact that s 29 of the Larceny Act 1916, which dealt separately 
with ‘uttering’ letters containing a demand, in my view unquestionably made it an 
offence to post such a letter in England to an addressee abroad; and I should hesitate 
to attribute to Parliament in 1968 the more chauvinistic attitude of tolerating such 
conduct within the territory subject to its legislative powers. 

As respects the purpose of the section, I see no reason for supposing that Parliament 
did not intend to punish conduct which is anti-social or wicked, if that word is still in 
current use, unless the person guilty of the conduct achieves his intended object of 
gain to himself or loss caused to another. The fact that what a reasonable man would 
regard as an unwarranted demand with menaces after being posted by its author 
goes astray and never reaches the addressee, or reaches him but is not understood by 
him, or because of his unusual fortitude fails to disturb his equanimity, as was the 
case in R v Clear (1), may be a relevant factor in considering what punishment is 
appropriate but does not make the conduct of the author himself any less wicked or 
anti-social or less meet to be deterred. 

My Lords, all that has to be decided on this aspect of the instant appeal is whether 
the appellant ‘made a demand’ when he posted his letter to the addressee. In the 
course of the argument many other and ingenious ways in which a blackmailer might 
choose to send his demand to his victim have been canvassed, and many possible, even 
though unlikely, events which might intervene between the sending of the demand by 
the blackmailer and its receipt and comprehension by the victim, have been discussed. 
These cases, which so far are only imaginary, may fall to be decided if they ever should 
occur in real life. But unless the purpose of the new style of drafting used in the 
Theft Act 1968 is to be defeated they, too, should be decided by answering the question: 
Are the circumstances of this case such as would prompt a man in ordinary conversa- 
tion to say: ‘I have made a demand’? For both the reasons I have given I would 
dismiss this appeal. 

Appeal dismissed. 

Solicitors: Quirke & Co; Director of Public Prosecutions. 


G.F.L.B. 
(1) 132 JP 103; [1968] 1 All ER 74; [1968] 1 QB 670. 
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RUGBY JOINT WATER BOARD v SHAW-FOX AND OTHERS (TRUSTEES OF 
THE WILL OF J T SHAW) 
RUGBY JOINT WATER BOARD v FOOTTIT AND ANOTHER 
FOOTTIT AND ANOTHER v RUGBY JOINT WATER BOARD 


Agriculture—Compulsory purchase of holding—Compensation for landlord—Assessment 
on basis of length of notice to tenant—Agricultural Holdings Act, 1948, s 24 (2) (b 

By s 23 (1) of the Agricultural Holdings Act, 1948, twelve months’ notice must be given 
to quit an agricultural holding. By s 24 (2) (b) of the Act no statutory consent to a notice 
to quit (as required by s 24 (1)) is necessary where ‘the land is required for a use, other 
than for agriculture, for which permission has been granted on an application made 
under the enactments relating to town and country planning’. 

A water board obtained planning permission to construct a reservoir on two farms, 
both of which were let to tenants. In relation to the first farm s 23 (1) of the Act of 1948 
applied; the lease of the second farm contained a clause giving the landlords power to 
resume possession on six weeks’ notice. 

Hetp: (i) the application of s 24 (2) (b) was not limited to a case where the land was 
required for use by the landlord, but extended to where it was required for use by some 
person other than the landlord; (ii) in the present case the landlords were entitled to 
compensation for the compulsory acquisition of the land on the basis, as to the first 
farm, that the tenant could be turned out on twelve months’ notice, and, as to the second 
farm, that he could be turned out on six months’ notice. 


Case Statep by Lands Tribunal. 


George Newsom QC and Guy Seward for the water board. 
W J Glover QC and J A R Grove for the claimants. 


LORD DENNING MR: This case arises out of a proposal to construct a reser 
voir in Warwickshire. The Rugby Joint Water Board obtained compulsory powers to 
take some farm land. The question is the proper measure of compensation. One farm 
was owned by the second claimants, Mr and Mrs Foottit. The water board took 
129 acres out of the 132 acres of their farm. The other farm was owned by the first 
claimants, J H Shaw-Fox, P H V Twist, and H A Sibley. The water board took 
120 acres out of the 216 acres of their farm. Both farms were let to agricultural 
tenants. In each lease there was a power for the owner to determine the tenancy 
on 12 months’ notice expiring on Lady Day of any year. In addition, in the second 
claimants’ case, there was a clause giving the landlords power to resume possession 
when it was required for special purposes. 

On 6th April 1966, the Minister gave the water board planning permission to 
enable the water board to construct a reservoir on the land. On 17th March 1967, 
the water board, in pursuance of its compulsory powers, served notices to treat on the 
first and second claimants. The question is: What compensation is payable to the 
first and second claimants, as distinct from the tenants? The first and second 
claimants say that compensation should be assessed on the basis that each of them 
could turn out his tenant on a year’s notice, ie, by a notice given on 25th March 1967 
to expire on 25th March 1968, so that the first and second claimants would get vacant 
possession in a year’s time, whereas the water board says that the compensation 
should be assessed on the basis that the tenant had virtually a right to be there for 
life under the Agricultural Holdings Acts, so that the first and second claimants 
would not get possession until the tenant died, which might not be for many years. 
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This point would seem to be covered by the decision in Minister of Transport v 
Pettit (1). In that case we considered the compensation payable to the tenant of a farm 
on its compulsory acquisition. The majority of this court held that the tenant would 
get only small compensation because his compensation would have to be assessed 
on the basis that he could be turned out on 12 months’ notice. That decision is in 
full accord with the Agriculture (Miscellaneous Provisions) Act 1968. Section 42 of 
that Act provides, in effect, that the tenant’s compensation shall be assessed on the 
basis that he has to go on the expiry of 12 months’ notice to quit. But it is to be 
noticed that he gets compensation for disturbance under s 9 of that Act, which would 
be a sum equal to four years’ rent. If Pettit’s case was rightly decided and the 
tenant only gets small compensation on the basis that he has only 12 months to go, 
it seems to follow that the owner of the farm should get large compensation on the 
basis that at the end of 12 months he would get vacant possession. 

Counsel for the water board recognises that Pettit’s case is binding on this court, but 
he seeks to distinguish it by taking a point which was not taken there. He goes back 
to s 23 (1) and s 24 (2) (b) of the Agricultural Holdings Act, 1948, which provide that 
the landlord of an agricultural holding can get the tenant out on 12 months’ notice if 


‘the land is required for use, other than agriculture, for which permission 
has been granted on an application made under the enactments relating to 


town and country planning.’ 


Counsel says that that subsection only applies when the land is required by the 
landlord and not when it is required by anyone else, such as the water board here. I 
cannot agree with this submission. The section does not say: ‘is required by the 
landlord for use by him’. It simply says: ‘is required for use, other than for agricul- 
ture’, which means, I think, a use by anyone so long as the person is sufficiently 
definite, and the requirement sufficiently certain. That is borne out by what Sir 
RAYMOND EversHeD MR said in Jones v Gates (2). It is to be noticed also that planning 
permission can be given to third persons other than landlord and tenant who have 
not yet acquired the land but only intend to acquire it. 

I am of opinion, therefore, that s 24 (2) (b) applies in this case to this effect. Once 


planning permission was given to the water board to construct a reservoir and the 
land was required by it for the purpose, the first and second claimants were entitled 
to turn out the tenants on 12 months’ notice. The compensation should, therefore, 


be assessed on that basis. 

I turn to the cross-appeal. It only applies in the case of the second claimants. 
The lease gave the second claimants in certain circumstances power to resume 
possession on six weeks’ notice. The second claimants say that the compensation 
should be assessed on that basis, and not on the basis that they had to give 12 months’ 
notice. The particular clause in the lease was a reservation reserving to the second 
claimants: 


‘The right pursuant to s 23 (1) (b) of the Agricultural Holdings Act 1948 
from time to time to resume possession of any part of the said lands and buildings 
which the landlords may from time to time require for building mining road- 
making or any purpose connected therewith or for any other purpose (not being 
the use of the land for agriculture) upon giving to the tenant not less than forty- 
two days previous notice in writing of such requirement and allowing to the 
tenant fair and reasonable compensation .. .’ 


(1) (1969), 67 LGR 449. 
(2) [1954] 1 All ER 158. 
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Turning now to s 23 (1) (b) of the Act of 1948, it provides in effect that an agricultural 
holding can be determined by less than 12 months’ notice if it is 


‘a notice given in pursuance of a provision in the contract of tenancy 
authorising the resumption of possession of the holding or some part thereof 
for some specified purpose other than the use of the land for agriculture.’ 


The Lands Tribunal rejected the claimants’ contention. The tribunal simply said: 
‘I do not think that either claimant can rely on the terms of his re-entry clause’. 
Counsel for the second claimants says that they can. He says that the reservation 
clause brings into operation s 23 (1) (b) of the Act, whereas counsel for the water 
board emphasises the words in the reservation clause: ‘which the landlords may 
from time to time require’. He says that the second claimants have not required 
this at all and that it is only the water board who require it. This is a nice point of 
construction. On the whole, I think that the second claimants are right. 1 cannot 
think that, in order to operate the clause, it was necessary for the second claimants 
themselves to have to do the building, mining or road making. It was intended that 
the clause should operate to the full extent of s 23 (1) (b). It applies if the land is 
being resumed for a purpose other than agriculture, e g, for a reservoir. The com- 
pensation is to be assessed on the basis that the Jandlord could resume possession on 
the six weeks’ notice. 

So, in the case of the first claimants compensation is to be awarded on the footing 
that the tenant can be got out on 12 months’ notice, and in the case of the second 
claimants on the footing that the tenant can be got out on six weeks’ notice. I would 
therefore dismiss the appeal, but allow the cross-appeal. 


PHILLIMORE LJ: I agree. The court has to decide the basis on which the 
interest of the claimants in each of these two cases is to be assessed. As I understand 
it, the interest crystallises as at the date of service of the notice to treat, which was on 
or about 11th March 1967. So far as the appeal is concerned, as Lorp DENNING MR has 
said, the matter is really covered, with one exception, by the decision of this court in 
Minister of Transport v Pettit (1). Indeed, counsel for the water board very fairly con- 
ceded that it was not open to him in this court to argue that that decision was wrong. 
He has, however, taken a point which was not dealt with in that case, namely, that 
the provisions of s 24 (2) (b) of the Agricultural Holdings Act 1948, which deal with 
the operation of notices to quit, refer only to an occasion where the land is required by 
the landlord for a use other than agriculture. As Lorp Denninc MR has pointed 
out, that does involve reading into the section words which are not there, because 
the wording as it stands is if ‘the notice to quit is given on the ground that the land 
is required for a use’, not ‘is required by the landlord for a use...’. For myself, 
dealing with this particular case, while I agree with the view of Lorp Denntnc MR 
that as a matter of construction the words must be given their ordinary broad sense 
and that there is no justification for introducing these limitations proposed by counsel 
for the water board I also would rely on the argument of counsel for the claimants 
on the whole scheme of the Act dealing with notices to quit. He pointed out that 
on no less than five occasions, of which this is one, where reference is made to certain 
notices to quit as being exceptions from the ordinary rule, when their effect is fettered 
by the Act, the language is entirely broad and in no case involves the proposed user 
of the land for which notice to quit is given being a user of the landlord himself. He 
referred us to s 23 (1) (b), s 31 (1), and s 24 (2) (b), that being the one particularly 
in point, and, in addition, s 25 (1) (a) and s 23 (1) (d). In each case he said that the 
distinction to be drawn is that the land is required for use for a non-agricultural 


(1) (1969), 67 LGR 449. 
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purpose and not in any instance that it is required for such purpose by the landlord 
who gives the notice to quit. That seems to me to be amply justified by the wording 
of each of those provisions to which I have referred. Accordingly, I think that the 
argument of counsel for the water board on the appeal must fail. 

On the cross-appeal I have come to the same conclusion as Lorp DENNING MR. 
I cannot think that the intention in the clause which we have to construe was really 
to do more than to import the provisions of s 23 (1) (b) which refer to a notice given 
in pursuance of a provision in the contract authorising the resumption of possession 
of the holding or some part thereof for some specified purpose other than use of the 
land for agriculture. Here again, as was pointed out by counsel for the claimants, 
there is no suggestion that that is a purpose which is to be carried out by the second 
claimants, and, indeed, to put on the clause the construction for which counsel for the 
water board contends, and which the tribunal appears to have accepted, involves 
the interposition of words limiting the giving of the notice to a case where the land- 
lord requires the land for his own use for one of the specified purposes. I can see no 
justification for importing those words, and I would agree with Lorp Denninc MR 
that the cross-appeal should accordingly succeed. I agree, therefore, that the appeal 
fails and the cross-appeal succeeds. 


CAIRNS LJ: I agree that the water board's appeals should be dismissed for the 
reasons given by Lorp DENNING MR and Puitiimore LJ, but as to the second claimants’ 
cross-appeal I have had grave doubts. The reasoning which has led us to dismiss 
the water board’s appeals depends, at least in part,on the fact that, under s 24 (2) (b) 
of the Agricultural Holdings Act 1948, the language used is simply ‘the land is re- 
quired’; and I agree that there is no justification for importing there the further 
words ‘by the landlord’. But when one comes to the interpretation, not of s 23 (1) 
of the Act of 1948 but of cl 1 (3) of the second claimants’ lease, one finds different 
language, ie, ‘which the landlord may... require’. Therefore, there is there no 
question of implying additional words. The question is whether the expression 
‘the landlord may... require’ should be given so extended a meaning as counsel 
for the claimants contended for. I have considerable doubts whether it should be. 
Secondly, I do not feel at all certain that it can be said that on the facts it was shown 
that the second claimants required the land, whatever interpretation may be applied 
to the word ‘require’. However, I appreciate the force of the considerations which 
have made Lorp DENNING MR and Puitiimore™ LJ take the view that the wider inter- 
pretation can be given to this clause in the lease, and in the end, I do not dissent from 
the conclusion to which they have come. 


Order accordingly. 
Solicitors: Bretherton, Turpin ¢& Pell, Rugby; Witham, Weld ¢& Co, Liverpool. 


G.F.L.B. 
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(SWANWICK, J) 
12th, 13th, 14th, 23rd October 1970 


LONDON BOROUGH OF EALING v RACE RELATIONS BOARD AND 
ANOTHER 


Race Relations—Housing—Council houses—Tenants restricted to British subjects—Validity 
—Action for declarations by local authoritvy—Competency—Race Relations Act, 1968, 
$ 2 (1), $ 19 (10). 

\ borough council adopted rules to regulate the selection of tenants of council houses. 
3y r 3 (1): ‘An applicant must be a British subject within the meaning of the British 
Nationality Act.’ 

3y s 2 (1) of the Race Relations Act, 1968: “It shall be unlawful for any person concerned 
with the provision to the public or a section of the public . . . of any goods, facilities or 
services to discriminate against any person seeking to obtain or use those goods, facilities 
or services by refusing or deliberately omitting to provide him with any of them.. .’ 
3y s 1 ‘a person discriminates against another if on the ground of colour, race or ethnic 
or national origins he treats that other . . . less favourably than he treats or would treat 
other persons’. By s 5 it is made unlawful ‘for any person having power to dispose . . . of 
housing accommodation . . . to discriminate . . . against any person seeking to acquire 
any such accommodation’. By s 19 (1) civil proceedings may be brought by the Race 
Relations Board in specified circumstances in respect of any act alleged to be unlawful 
by virtue of any provision of Part 1 of the Act, which includes ss 1 and 2. By s 19 (10); 
‘Nothing in this Act shall affect the right to bring any proceedings in England and Wales, 
whether civil or criminal, which might have been brought if this Act had not been 
passed, but except as provided by subsection (1) above and this subsection no proceedings 

. Shall lie against any person in respect of any act which is unlawful by virtue only 
of a provision of Part 1 of this Act’. 

Hep: despite the closing words of s 19 (10) an action by the borough council for 
declarations that r 3 (1) (supra) did not constitute any unlawful discrimination against 
the second defendant, a Polish national, on the ground of his national origins, and that 
the borough was entitled to refuse to place him on the housing waiting list on the ground 
that he was not a British subject, was competent; but the practical effect of r 3 (1) 
was to place, for the purposes of s 5 of the Act, in a less favourable position than almost 
all people of British or Commonwealth origin the vast majority of people of other 
national origins and was thus in effect and in all except an insignificant number of cases 
a discrimination on the ground of national origins although it was not expressed in those 
terms, and, therefore, the declarations sought by the borough council would not be 
granted. 


ORIGINATING SuMMons in an action by the London Borough of Ealing for declarations 
against the first defendant, the Race Relations Board, and the second defendant, 
Stanislaw Zesko. 


J P Comyn QC and K C L Smithies for the borough. 
R A MacCrindle QC and Anthony Lester for the board. 
The second defendant did not appear. 


Cur adv vult 


23rd October. SWANWICK J read the following judgment: This is an origin- 
ating summons by the London Borough of Ealing (‘the borough’) as plaintiff against 
the first defendant, the Race Relations Board (‘the board’), and the second defendant, 
Mr Stanislaw Zesko, claiming a number of declarations. The second defendant 
did not appear at the hearing and, indeed, has not entered an appearance, but his 
interests and possible viewpoint have been adequately covered by counsel for the 
board. As well as the substantive point raised by the case, the question of the 
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jurisdiction of this court to hear and determine this matter is involved. Of course, 
the court cannot arrogate jurisdiction to itself, nor can jurisdiction be conferred on 
it by the agreement of the parties. The borough asked me to decide the substantive 
point and to grant relief if I decide in its favour. 

Instructions of counsel for the board are equivocal. On the one hand the board 
would not be averse to a determination by this court of the substantive point in 
this particular case; on the other hand it does not wish my decision to create a pre- 
cedent, binding or otherwise, and it would have liked me to state that it does not. 
Compliance with this request is clearly impossible, and I have said so. It would be 
derogatory of the status and powers of the High Court for it to attempt to set limits 
to the authority of its decisions generally or to their binding effect on an inferior 
court in a particular case, and would itself create a wholly bad precedent. I am, 
however, naturally anxious to save duplication of effort and legal costs, and I have, 
therefore, consented to listen to argument on both issues and to give my decision on 
both, whatever it may be, to the end that, if it should be determined by me or on 
appeal that this court has jurisdiction, my judgment on the substantive question 
should, if it stands, be binding on a county court. If, of course, it should be deter- 
mined by my unchallenged decision or on appeal that this court has no jurisdiction, 
my decision on the substantive point will amount to no more than an observation 
of opinion. IfI find that I have jurisdiction, there is also the question of how I should 
exercise my discretion to grant what is of course a discretionary remedy. Before 
I deal with any of these points, it would probably be convenient if I were to summarise 
the basic facts which are undisputed. 

The second defendant was born and bred a Polish national, albeit born in exile 
in Eastern Siberia in 1913. In 1922, he returned to Poland and eventually joined 
the Polish Air Force. In November 1939, after the Nazi invasion of Poland, he 
escaped to France and thence came to the United Kingdom. He enlisted in the 
Royal Air Force and completed three operational tours in Bomber Command. 
Since December 1939 he has lived in the United Kingdom. 

In December 1959 the second defendant married his wife, who was also Polish by 
birth and nationality. For several years they lived together in the borough of Ealing, 
up to February 1970, in conditions of great hardship. They have one child, born in 
1960. The second defendant is a glass toughener, a man of perfect character and 
integrity, and obviously a wholly admirable person. 

Following the establishment of the Greater London Council, the council of the 
present London Borough of Ealing, that is to say the plaintiffs, became operative 
on 1st April 1965 under the London Government Act 1963, and is the local housing 
authority. As such it has always maintained two lists, first, a register of all applica- 
tions for housing accommodation under s 22 (3) of the 1963 Act, and, secondly, a list 
of persons transferred from this register to the housing waiting list. Rules for trans- 
fer from the register to the list were adopted by the borough on 15th June 1965. 
Under these rules, once on the list, the allocation of houses to the persons listed is in 
accordance with a points scheme which includes points awarded on the basis of 
waiting time. Rule 3 (1) stipulates: “An applicant must be a British subject within 
the meaning of the British Nationality Act 1948’. Rule 3 (2) imposes a further con- 
dition as to length of residence in the borough in order to qualify. Rule 6 gives the 
borough a discretionary power to vary the rules in any specific case. 

In July 1966, the second defendant submitted to the borough a housing application 
form, of course describing himself and his wife as Polish nationals born in Poland. 
Nothing came of this application. Examination of it shows that it was marked ‘Not 
British subjects’ and ‘transfer to W/L [meaning waiting list] when British nat. 
[meaning naturalisation] papers seen’. Through the auspices of the Polish Air 
Force Association in Great Britain, a further approach was made to the borough 
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in October 1968, and the second defendant submitted, in November 1968, a further 
housing application form, again correctly describing himself and his wife in the same 
terms as before. On 4th February 1969, the borough notified the association of its 
policy not to consider any applicant unless he was a British subject, and it maintained 
its decision despite protests. The association complained to the board that the 
borough’s action constituted unlawful discrimination against the second defendant, 
in breach of the Race Relations Act 1968. The board, in accordance with s 15 of 
that Act, notified the borough of the complaint and proceeded to investigate it. 
On roth April 1969, it formed the opinion that the borough had unlawfully discrim- 
inated against the second defendant on the ground of his ‘national origins’, within 
the meaning of s 1 (1) of the Act. On 2nd June it so notified the borough. There- 
after it endeavoured, in accordance with its obligation under s 15 (3) (b), to secure a 
settlement between the parties and to seek an assurance against repetition of similar 
action. Its request to this effect was contained in a letter of 2nd June 1969. Following 
further negotiations, the board’s adherence to its opinion and repetition of its request 
was conveyed to the borough by a letter of 14th November 1969. On 18th November, 
the borough finally rejected this request and on 21st November it issued the present 
summons, the board having already said that it would suspend, until after these 
proceedings, its decision whether or not to take civil proceedings against the borough 
under s 19 of the Act in the county court. 

It transpires that since the inception of these proceedings the second defendant 
has reluctantly decided to abandon his Polish nationality and, on 31st July 1969, he 
applied for naturalisation as a British subject. With his record, it is not surprising 
that his application has been successful. He is now in fact a British subject by natur- 
alisation, and in accordance with his application, which was never withdrawn, he 
has been placed on the housing waiting list. Since these proceedings were started 
he has also rehoused himself. The question therefore arises whether, quite apart 
from the issue of jurisdiction, the substantive question and the relief sought have 
become so academic that the court should refuse to consider them. However, I 
am told that the second defendant’s present house is scheduled for demolition and 
that he desires to remain on the housing waiting list. On that list he must suffer 
some loss of points for waiting time if his inclusion should date, as it now does, 
only from the date of his naturalisation. 

So far as the borough is concerned, its position vis-a-vis the board has not altered 
in that the board’s expression of opinion and request for assurance in the future still 
remain with the implied threat of possible proceedings under the Act in the event of 
the borough’s refusal. Counsel for the board does not contend that if this court had 
jurisdiction to make any of the declarations claimed when this action started it has 
become academic since, nor does he wish to rely on the subsequent events that I 
have mentioned. On the whole, therefore, I do not consider that, if this court 
had jurisdiction to grant, and would in its discretion have granted, the relief 
claimed when the action was started, these later events should necessarily alter my 
decision, although I should bear them in mind in deciding on the exercise of my 
discretion. 

3y its originating summons, the borough claims, against both the board and the 
second defendant, five declarations. The first four of these expressly refer to the 
Race Relations Act 1968, and by them the court is asked in effect to declare that the 
borough’s rule 3 (1), which I have read, does not in law constitute an unlawful dis- 
crimination against the second defendant on the ground of his national origins 
within the meaning of s 1 (1) of the Act. The fifth declaration does not in terms 
refer to the Act but claims that the borough was entitled to refuse to place the second 
defendant on the housing waiting list on the ground that he was not a British subject, 
but was of foreign or alien nationality. 
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I will deal first with the question of jurisdiction. This depends primarily on the 
construction of s 19 of the Race Relations Act 1968. But to follow the arguments, 
I must briefly review the scheme of the Act. Part I, which consists of ss 1-13, defines 
what shall be unlawful discrimination under the Act. This comprises treating any 
person less favourably than another person ‘on the ground of colour, race or ethnic 
or national origins’, in certain defined situations. The relevant situation for the 
purpose of this action is dealt with by s 5 which makes it unlawful for any person 
having power to dispose of, or being concerned with the disposal of, housing 
accommodation to discriminate as above defined 


‘(a) against any person seeking to acquire any such accommodation, premises 
or other land by refusing or deliberately omitting to dispose of it to him, or to 
dispose of it to him on the like terms and in the like circumstances as in the 
case of other persons; . . . or (c) against any person in need of any such accommo- 
dation, premises or other land by deliberately treating that other person 
differently from others in respect of any list of persons in need of it.’ 


Part II of the Act, consisting of ss 14-24, substitutes for the Race Relations Board set 
up by the Race Relations Act 1965, a board by the same name but differently con- 
stituted in accordance with sched. 1 to the 1968 Act—differently constituted in that it 
has more personnel and for the first time has the status of a body corporate with 
perpetual succession and a common seal. This board and its area conciliation com- 
mittees are charged by the Act with the duty of investigating complaints of unlawful 
discrimination as defined by the Act and seeking a settlement and, in their discretion, 
a written assurance against repetition or further similar acts, in default of which the 
board is required, by s 15 (4), to determine whether to bring proceedings under 
s 19 of the Act. It must notify the parties of the opinion, if any, that it has formed, 
of whether or not it has obtained a settlement and assurance, and of what action, 
if any, it proposes to take. 
I turn now to s 19 (1), which provides: 


‘Civil proceedings may be brought in England and Wales by the Race Relations 
Board, in pursuance of a determination of theirs under s 15 of, or schedule 
2 or 3 to, this Act and not otherwise in respect of any act alleged to be unlawful 
by virtue of any provision of Part I of this Act, and in those proceedings a claim— 

‘(a) may be made for such an injunction as is mentioned in s 21 below; 

‘(b) may be made, on behalf of a person alleged to have suffered loss as a 

result of that act, for such damages as are mentioned in s 22 below; 

‘(c) may be made for such an injunction and such damages; or 

‘(d) may be made for a declaration that that act is unlawful by virtue of that 

provision or any other provision of the said Part I; 
and in those proceedings, whether or not such a claim is made, an application 
may be made in accordance with s 23 below for revision of any contract or term 
in a contract alleged to contravene any such provision.’ 


Subsections (2)-(9) confine such proceedings to any of the particular county courts 
nominated by the Lord Chancellor and make various procedural provisions, including 
a requirement that the judge shall be assisted by two assessors with special experience 
to assist. There is a right of appeal to the Court of Appeal on questions of fact as 
well as of law. Section 19 (10) provides: 


‘Nothing in this Act shall affect the right to bring any proceedings in England 
and Wales, whether civil or criminal, which might have been brought if this 
Act had not been passed, but except as provided by subsection (1) above and this 
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subsection no proceedings, whether civil or criminal, shall lie against any person 
in respect of any act which is unlawful by virtue only of a provision of Part | 
of this Act.’ 

This being the scheme of the Act and its relevant provisions, counsel for the board 
submits that this court has no jurisdiction to grant the relief claimed. His contentions 
are, first, that s 19 (10) expressly forbids the borough to bring these proceedings 
because, he says, they are brought against persons, namely, the board and the second 
defendant, in respect of an act which is unlawful by virtue only of a provision of 
Part I of the Act, and that this subsection provides that no such proceedings shall lie 
except as provided by s 19 (1) or (10) itself. He goes on to argue that the borough 
cannot claim that s 19 (1) gives it the right to bring these proceedings, with which 
counsel for the borough agrees, and that the first part of s 19 (10) does not relieve 
against this prohibition because these proceedings could not have been brought 
if this Act had not been passed. On this latter point, counsel for the borough sub- 
mitted, as somewhat of an afterthought, that, if this Act had not been passed, these 
proceedings could have been brought either under s 5 of the Race Relations Act 1965, 
which forbids discrimination as defined above in the disposal of tenancies, or quite 
independently of any Race Relations Act, but in my judgment these submissions 
were ill-founded. Section 5 of the 1965 Act clearly relates only to the disposal of 
existing tenancies and the Race Relations Board as constituted by that Act was a 
different body from the present board and had no legal personality. 

Apart from the Race Relations Act, no one could, in my judgment, possibly have 
suggested that there was anything wrong with the borough’s rules, as indeed counsel 
for the borough was at pains to point out, submitting a list of restrictions of aliens 
and citing authorities, of which the most striking was Re Lysaght, Hill v Royal College 
of Surgeons of England (1), to show that far wider discriminations were permissible at 
common law, as I entirely agree. This first contention of counsel for the board, 
therefore, depends wholly on whether the present proceedings are brought in respect 
of an act which is unlawful by virtue only of a provision of Part I of this Act, and thus 
forbidden by s 19 (10). I will deal with this when I come to the main argument of 
counsel for the borough on jurisdiction. I should add that counsel for the board 
contended, somewhat faintly, that the words ‘and not otherwise’ in s 19 (1) were 
themselves directed to prohibiting anyone other than the board from bringing civil 
proceedings in respect of an alleged act of discrimination, but I hold that these words 
merely debar the board from taking civil proceedings in respect of such an act 
elsewhere or otherwise than in accordance with the procedure laid down by s 19. 

The second contention of counsel for the board on this issue is that the Act clearly 
implies an intention to exclude the jurisdiction of the High Court to consider its 
terms relating to discrimination. He suggests that ss 19-24, which are headed ‘Legal 
Proceedings’, form a complete and exclusive code. He points out what is clearly 
correct, as I have said, that s 19 (1) forbids the board to bring civil proceedings for 
alleged discrimination except in the rather special tribunal and by the procedure 
laid down by ss 19-24. Counsel suggests that it would be odd and unfair to the 
board, which is alone given express, although limited, rights to sue for such infringe- 
ments, if an alleged discriminator could claim the right to sue for a declaration in a 
higher court. He contends that the person who alleges that he is discriminated 
against is also forbidden from taking any legal proceedings on his own behalf, and 
suggests that the same should apply to an alleged discriminator. He points out that 
the legislature has set up a specially constituted tribunal to deal with sensitive issues, 
and he makes one or two points, which I regard as of less importance and with which 
I will deal later in my judgment on this issue. Finally, counsel for the board submits 


(1) [1965] 2 All ER 888; [1966] Ch ror. 
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that, even if there is jurisdiction in the High Court, it would not be appropriate for 
me to exercise my discretion to grant the relief prayed because the board has not 
gone beyond an expression of opinion and a request for an assurance; it may never 
proceed in the county court, and if it does, he says that the borough can then raise 
all the contentions which it is now seeking to raise here. Counsel contends that no 
live issue has been raised and quotes Re Clay, Clay v Booth (1), Re Barnato, Joel v Sanges (2) 
and Punton v Ministry of Pensions and National Insurance (No 2) (3). I will deal with 
those authorities later. 

The contentions of counsel for the borough on this issue are, first, that clear words 
are needed to oust the jurisdiction of the High Court expressly, and I would add at 
least as clear words to oust it by implication. For authority for this proposition, if 
authority were needed, I was referred to the well-known words of Viscount SIMONDs 
in Pyx Granite Co Ltd v Ministry of Housing and Local Government (4): 


‘It is a principle not by any means to be whittled down that the subject’s 
recourse to Her Majesty’s courts for the determination of his rights is not to be 
excluded except by clear words. That is, as McNair, J., called it in Francis v. 
Yiewsley & West Drayton U.D.C. (5), a “fundamental rule” from which I would 
not for my part sanction any departure.’ 


Of course if, as in Barraclough v Brown (6), to which I was also referred, a new right is 
given and a particular inferior court is nominated uno flatu, as Lorp Warson said, 
in which to obtain a remedy, that same remedy cannot be sought in the High Court, 
but where, as in the Pyx Granite Co case (4), a person seeks a declaration that the 


circumstances of this case do not come at all within the provisions of the new Act 
that threatens him, and in particular where he has no right of access of his own 
motion to the inferior court to establish his case, the principle of Barraclough’s case 
could not, in my judgment, possibly apply. Counsel for the borough submits that 
this is the present position of the borough and I consider that he is right. 


The second contention of counsel for the borough is that all the Act by its terms 
prevents and forbids is, first, that anyone except the board should bring proceedings 
to prevent or claim damages for breaches of its provisions, that is to say, for acts 
rendered unlawful by it, and, secondly, that the board should bring any proceedings 
for this purpose except by the stipulated procedure and in the nominated court. 
The Act, he submits, does not forbid or prevent anyone from bringing proceedings 
either independently of the Act or in relation to it for any other purpose. Again, I 
consider that he is right. 

In my judgment the words ‘proceedings...in respect of any act alleged to be 
unlawful by virtue of the provisions of Part I of this Act’ run through and govern 
Ss 19-24, and in s 19 (10) they have become ‘proceedings... against any person in 
respect of an act which is unlawful by virtue only of Part I...’ Counsel for the 
borough says, rightly, that the borough is not bringing any such proceedings; it 
is bringing proceedings to declare that an act of the borough is not unlawful but is 
lawful. Thus, as in Barwick v South Eastern and Chatham Ry Cos (7), the borough is not 
asking this court to usurp functions exclusively assigned to another tribunal. If its 


(1) [1918-19] All ER Rep 94; [1919] 1 Ch 66. 
(2) [1949] 1 All ER 515; [1949] Ch 258. 
) [1963] 2 All ER 693; on appeal CA [1964] 1 All ER 448. 
(4) 123 JP 429; [1959] 3 All ER 1; [1960] AC 260. 
(5) [1957] 1 All ER 825; [1957] 2 QB 136; affd CA 122 JP 31; [1957] 3 All ER 520; 
[1958] 1 QB 478. 
(6) 62 JP 275; [1895-99] All ER Rep 239; [1897] AC 615. 
(7) 85 JP 65; [1921] 1 KB 187. 
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contention on the substantive question in this case is correct, it will follow that this 
court will in effect have exercised its jurisdiction to declare that the special tribunal 
has, in law, no jurisdiction in circumstances such as the present where there is no 
dispute of fact. If the borough’s contention on the substantive question is wrong, 
these proceedings will fail and the board can decide, if it so wishes, to take proceedings 
in the nominated county court. 

What then of the other objections of counsel for the board? He says, and in my 
judgment rightly, that, if I am correct, there is a lack of mutuality in that the borough 
can ask the High Court to declare that its actions are lawful, whereas the board is 
forbidden to do the converse directly and must seek any such declaration in the 
county court in the first instance. It is, however, to be observed that the board 
can initiate proceedings to determine the illegality which it alleges, and that if dis- 
satisfied with the decision of the county court it can have recourse to the Court of 
Appeal. Thus its hardship is far less than that of the borough, who, if 1 am wrong, 
cannot go to any court at all unless the board chooses to take it. 

There are obviously good reasons of policy why the person alleging discrimination 
against himself is debarred from himself bringing enforcement proceedings. His 
claim has to be pursued through the board and brought on his behalf by it if it thinks 
fit. It is said that if, as in the present case, he is made a defendant to High Court 
proceedings, he might be ordered to pay costs. If, however, he is wise, he will, like the 
second defendant, enter no appearance and leave his interests in the safe hands of 
the board. In any event, I am somewhat doubtful whether he is properly made a 
defendant to this action, since it could be argued with force that the issue raised is 
between the borough and the board which alone has formally expressed its opinion 
and requested the assurance. Furthermore, this problem, should it ever arise, could 
be adequately dealt with by the exercise of the court’s discretion and the same would 
apply if, in High Court proceedings for a declaration, discovery were sought of docu- 
ments for which special privilege is given in the county court by s 24—a somewhat 
unlikely event. 

It remains for me to deal with the submissions of counsel for the board that there 
is not yet a live issue between the borough and the board sufficient to found my 
jurisdiction, or at least not one sufficient to warrant the exercise of my discretion. In 
making this submission counsel, as I have said, expressly and again I consider rightly 
abjured any intention to rely on the events subsequent to the issue of these pro- 
ceedings, which I have mentioned. On this limb of the argument there were cited 
to me three cases. In Re Clay (1), an executor, who had been ordered to pay some costs, 
paid them but reserved any rights which he might have had under a deed to claim 
an indemnity against the beneficiaries. He did not, however, make any actual claim 
against them. They sought a declaration that they were not liable under the deed, 
but it was held that unless and until a claim was made there was no jurisdiction to 
make the declaration. Similarly, in Re Barnato (2), the trustees of a fund joined the 
Inland Revenue in an effort to get the court to decide whether, if they made an 
advance to a child and she died within five years, estate duty would be payable, and 
it was held that the court would not decide a hypothetical question about events 
which might never occur. 

I would distinguish these two cases from the present situation. Of course, here the 
board has formed and communicated a formal opinion that the borough has been 
guilty of unlawful conduct and has sought an assurance against repetition. Moreover 
the borough is a public body which is, in my judgment, entitled in these circumstances 
to seek a ruling from this court as to the legality of its rule, provided of course that 


(1) [1918-19] All ER Rep 94; [1919] 1 Ch 66. 
(2) [1949] 1 All ER 515; [1949] Ch 258. 
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there is a defendant with sufficient interest in the matter. In the circumstances, I 
consider that these conditions are satisfied and that I have jurisdiction, and that this 
is a matter where | would exercise my discretion to grant relief by way of declaration, 
subject, of course, to my being satisfied that the borough is right in its contention 
on the substantive point of law. 

The third case of counsel for the board, Punton v Ministry of Pensions (1), I regard as 
distinguishable on other grounds. In that case, the national insurance commissioner 
had held that the plaintiffs were disqualified for unemployment benefit for the period 
of a strike by other workers. They sought a declaration in the High Court that he 
was wrong in law. The judge held that he had no jurisdiction, and in any event 
refused the relief in the exercise of his discretion. The Court of Appeal upheld 
the judge, saying that there was no jurisdiction to make, by way of the exercise of 
the supervisory power of the High Court, a declaration which could not alter the 
commissioner's award, but would only result in two conflicting decisions subsisting, 
of which that in the lower court would be the effective and prevailing one. This 
judgment is not, in my judgment, applicable here. There has been no decision of the 
county court, and if this court should make a declaration, it will serve a useful purpose 
both in inhibiting proceedings in the county court and in binding that court on the 
question of law if proceedings are taken. If this court holds that the rule is unlawful 
it is to be expected that it will be deleted, subject always of course to the question of 
appeal. 

My decision is fortified by the three cases cited in reply by counsel for the borough. 
In Dyson v A-G (2) in the Court of Appeal the Inland Revenue had served notices on 
a taxpayer requiring him to provide certain information. He refused, contending 
that he was under no obligation. They threatened penalties. He brought an action 
against the Attorney-General for a declaration that the notices and requests were 
ultra vires and illegal. The Attorney-General applied to strike out the statement of 
claim. The Court of Appeal held that the action was not only competent but was 
also a convenient way of providing speedy and easy access to the courts where a 
subject had a real cause of complaint against the purported but arbitrary exercise 
of statutory authority by a government department or official. In Cooper v Wilson (3), 
a watch committee purported to dismiss a police sergeant ex post facto after his 
service had in fact been terminated by resignation. In consequence, it refused him 
some payments to which he would have been entitled on resignation. It was held 
that he was not limited to his rights under the Police (Appeals) Act 1927 or to certi- 
orari, but that he could ask the High Court to declare that he had duly resigned and 
that the watch committee had acted without jurisdiction. Apart from the narrow 
question of the supervisory jurisdiction of the High Court over inferior tribunals, 
GreEER LJ made some observations supporting the utility and convenience of declara- 
tions where two parties are at issue as to their rights. It is to be observed in the 
present case that the borough has no other means of establishing its legal position, 
which is impugned. Finally, in Sivyer v Amies (4), a landlord had applied to the justices 
for an order for possession under the Small Tenements Recovery Act 1838. The 
tenant maintained that it was a yearly tenancy and wanted to call an old man who 
was too frail to come to court. The justices had no power to take evidence on com- 
mission. The landlord refused to bring his action in the county court. The tenant 
applied to the High Court for a declaration that it was a yearly tenancy. As the rules 
then stood, he could not sue in the county court for a declaration simpliciter, so, 


(1) [1963] 2 All ER 693; on appeal CA [1964] 1 All ER 448. 
(2) [1911] 1 KB 410; [1912] 1 Ch 158. 
(3) [1937] 2 All ER 726; [1937] 2 KB 309. 
(4) [1940] 3 All ER 285. 
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as here, he had no other means of establishing satisfactorily his legal position. Cross- 
MAN J refused to dismiss the action, holding that in the circumstances it was a 
proper procedure, not ousting the jurisdiction of the justices but being the only way 
in which the plaintiff could have his rights properly determined. 

In my judgment the same applies here. The borough is not bound to wait and 
see if the board brings proceedings in the county court. The position is quite 
different from that which arose, for instance, in Argosam Finance Co Ltd v Oxby (Inspector 
of Taxes) (1) where it was held by PLowman J that the Income Tax Act 1952, s 341, 
uno flatu conferred on the taxpayer a right, and provided a specific remedy and a 
specific tribunal for him so that he must have recourse to that tribunal only, unless 
and until it acted outside its jurisdiction. | PLowMAN J pointed out that Barwick’s 
case (2) was distinguishable from Barraclough v Brown (3) on the ground that no other 
remedy was available. 

This brings me to the substantive question of law. As I have said, rule 3 (1) of 
the borough’s rules for transfer from the register to the housing waiting list stated: 
‘An applicant must be a British subject within the meaning of the British Nationality 
Act 1948’. That Act, by s 1, defines a British subject as including both British subjects 
and Commonwealth citizens. Sections 4-10 describe how persons may qualify for 
citizenship, by birth, descent, registration, naturalisation, and incorporation of terri- 
tory. Section 32 defines an alien as a person who is not a British subject, a British 
protected person as defined by the same section, or a citizen of Eire. It is, therefore, 
clear that by its terms the borough’s rule discriminates against, or excludes in effect, 
aliens only, and is expressed to be by reference to current nationality. I am quite 
satisfied that this is how the borough applies it in practice. If an alien acquires 
British nationality, he becomes immediately eligible for transfer to the housing 
waiting list if otherwise qualified. If a British born national should renounce his 
citizenship under s 19 of the 1948 Act, or a naturalised British subject should be 
deprived of his citizenship under s 20, he would become ineligible. 

The borough’s case is, first, that before the Race Relations Act 1968, it was plainly 
permissible to discriminate against or exclude aliens or, for that matter, persons of 
foreign birth or descent, in virtually any field, including that of housing. Counsel for 
the borough produced an agreed list, mainly culled from 1 Halsbury’s Laws (3rd 
Edn) p 506, of 15 statutory restrictions of aliens; and he gave other instances where 
extreme discrimination could be and was lawfully employed in many fields at com- 
mon law and on many grounds, including age, sex, religion, nationality, residence 
and qualifications. The most striking was Re Lysaght (4) where Buck.ey J held that a 
provision in a will which founded some medical studentships, but excluded Jews and 
Catholics, was not against public policy or unlawful, although the judge deleted the 
restriction because it would, in the circumstances, have rendered the administration 
of the trust impracticable. 

I pause here to say that I have indeed no doubt that, before the Race Relations Act 
1968, the borough’s rule would have been perfectly lawful. Counsel for the borough 
goes on to argue that this Act therefore interferes with and restricts rights previously 
existing at common law, as indeed it does, and, therefore, while not a penal act, it 
must be construed with care and a degree of strictness. He maintains that, approaching 
thus the construction of the phrase ‘on the ground of colour, race or ethnic or national 
origins’, the term ‘national origins’ does not cover a discriminatory provision on the 
ground of existing nationality. In brief, he says that the test of exclusion which 
applies is quite different, and that national like ethnic origins stem from birth (whether 

(1) [1964] 1 All ER 791; affd CA [1964] 3 All ER 561, [1965] Ch 390. 
(2) 85 JP 65; [1921] 1 KB 187. 
(3) 62 JP 275; [1895-99] All ER Rep 239; [1897] AC 615. 
(4) [1965] 2 All ER 888; [1966] Ch ror. 
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by territory or ancestry or both) and are unchangeable, whereas nationality can be 
changed, indeed, more than once. He says that the second defendant was discrimin- 
ated against, not because of his foreign origins, but because he was not a British national. 
He is no longer discriminated against despite his foreign origin, because he is now 
of British nationality. He says that it would have been easy to include nationality 
in s 1 (1), and contrasts this omission with its inclusion in other sections to which I 
will refer later. 

To this counsel for the board replies that the matter is not so simple. He contends 
that ‘national origins’ is a deliberately wide phrase; that in the vast majority of 
cases national origins and nationality are the same, because a person’s national 
origins dictate his original nationality, and the vast majority of people retain their 
nationality of origin; and that therefore a discrimination on the ground of nationality 
essentially hits at national origin or, at the very least, renders less favourable the 
position of persons of foreign origin and therefore of original foreign nationality, 
because, in order to qualify, they have to surmount the by no means easy hurdle of 
naturalisation. To construe the relevant phrase as permitting discrimination on the 
ground of current nationality would, he says, defeat the manifest purpose of the Act, 
and for that matter of the Race Relations Act 1965 which employs the same definitive 
phrase, even if that is not the actual or conscious purpose of the plaintiffs. I may say 
that no one suggests that the borough’s rule is a conscious sham. 

Counsel for the board, too, relies on the use of particular phrases in other sections 
of the Act as fortifying his argument. The argument is nicely balanced. As so often 
happens, the canons of interpretation conflict. Statutes restricting common law 
rights must be carefully and jealously construed. On the other hand, words must, if 
possible, not be so construed as to defeat the essential objects of the statute. I can 
only say that, on balance, I accept the arguments of counsel for the board. Generally 
speaking, people must be taken to intend the natural consequences of their acts. 

In my judgment, the practical effect of the borough’s rule is and must be to place, for 
the purposes of s 5 of the Act, in a less favourable position than almost all people of 
British or Commonwealth origin the vast majority of people of other national origins. 
It is thus, in effect and in all except an insignificant number of cases a discrimination 
on the ground of national origins although it is not expressed in those terms. I fortify 
my decision by reference to the Race Relations Act 1965. In the surviving operative 
sections of that Act, which is to be cited with the 1968 Act, the identical definitive 
phrase is used, as I have already mentioned. It seems to me that it would make 
nonsense of s 6 of that Act to say that it would not be an offence against that section 
to stir up hatred by threatening, abusing or insulting, in the terms of the section 
‘all people who are not British subjects under the 1948 Act’. 

In conclusion, I will refer to the other sections of the 1968 Act where different or 
extended phrases are used. As is to be expected, counsel for the borough on the one 
hand suggests that the use of the word ‘nationality’ in other sections indicates a 
distinction between it and national origins. Counsel for the board on the other hand 
contends that an exemption for a right to discriminate on the ground of nationality 
in certain defined cases tends to show that such discrimination would otherwise be 
unlawful under s 1. On the whole, I prefer the argument of counsel for the board 
on this point. I do not, however, regard it as a determining factor, because such 
saving clauses are commonly included for the avoidance of doubt or to preserve 
existing practices and policies by reference to their precise terms, even if these overlap 
the definition in the Act. 

I will list these references to nationality and other words not occurring expressly 
in s 1. Section 3 (2) exempts restrictions on employment or qualifications imposed by 
existing statutes or statutory provisions. It is probably fair to say that this is aimed 
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mainly at saving the provisions of various statutes disqualifying aliens or limiting their 
number which might otherwise be thought to be repealed by this Act. Section 6 (2) 
saves advertisement for Commonwealth citizens for employment outside Great 
Britain, and for non-Commonwealth citizens for employment in Great Britain. I 
find this of no assistance. Section 8 (11) declares that it shall not be unlawful to select 
a person of a particular nationality or descent for employment requiring attributes 
especially possessed by people of that nationality or descent. Whatever may be the 
exact meaning and application of this subsection, it does, in my judgment, give some 
indication that such selection on the ground of existing nationality would otherwise 
be unlawful. Section 9 allows charitable instruments to confer benefits on persons 
of a particular race, descent or ethnic or national origins. The word ‘descent’ does 
not occur in s 1 (1), but on any view this seems irrelevant to the present problem. 
Section 27 (9) finally exempts rules to be made restricting employment in the service, 
of the Crown or nominated public bodies to persons of particular birth, citizenship 
nationality, descent or residence. This is a real mixed bag, presumably directed to the 
sort of limitations traditionally imposed. It does not help me in my task inasmuch 
as some of the limitations mentioned are clearly within, and one (ie residence) is 
clearly outside, the terms of the governing phrase in s 1 (1). 

For the above reasons, I hold that I have jurisdiction, and I would exercise my 
discretion to grant one or more of the declarations if I considered that the borough’s 
argument on the substantive question was well founded in law. In my judgment it is 
not, and I refuse to make any declaration. 

Order accordingly. 


Solicitors: Sharpe, Pritchard & Co, for J E Mantle, Ealing; Lawford ¢& Co. 
G.F.L.B. 


PRIVY COUNCIL 

(Lorp DieLtock, Lorp DEVLIN AND ViscouNT DILHORNE) 
3rd November 1970 
HALL v REGINAM 


Criminal Law—Evidence—Confession—Defendant informed that third person has accused 
him of offence—No explanation or disclaimer. 

A person is entitled to refrain from answering a question put to him for the purpose of 
discovering whether he has committed a criminal offence; a fortiori he is under no 
obligation to comment when he is informed that someone else has accused him of an 
offence. It may be that in very exceptional circumstances an inference may be drawn 
from a failure to give an explanation or a disclaimer, but silence alone on being informed 
by a police officer that someone else has made an accusation against him cannot give rise 
to an inference that the person to whom this information is communicated accepts the 
truth of the accusation. 

R. v Feigenbaum (1919), 83 J.P. 123, disapproved. 


AppeaL by Dennis Hall from a decision of the Court of Appeal for Jamaica dis- 
missing an appeal against his conviction by the resident magistrate of the parish 
of St Andrews of being in unlawful possession of a dangerous drug. 


B Sinclair for the appellant. 
S G Davies for the Crown. 
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LORD DIPLOCK: The appellant, Dennis Hall, was charged before the resident 
magistrate for the parish of St Andrews jointly with two other defendants, Daphne 
Thompson and Daisy Gordon, that they unlawfully had in their possession a drug, 
ganja. The evidence against the appellant was that early in the morning a search 
was made of a two-roomed building in the parish of St Andrews at which it was 
said the three defendants lived together. At the time of the search one room was 
occupied by Daisy Gordon and the other by Daphne Thompson. In Daisy Gordon’s 
room packets of ganja were found in a brown grip and a blue brief case. Daisy 
Gordon admitted that the grip was hers, but denied all knowledge of the ganja found 
in it. Packets of ganja were also found in a shopping bag in Daphne Thompson’s 
room. She said that the shopping bag had been brought there by the appellant. 
The appellant was not on the premises when the search was in progress, but he was 
brought there shortly afterwards by another police officer. He was told by the officer 
who had conducted the search that Daphne Thompson had said that the ganja 
belonged to him. He made no comment on this. He remained silent. All three 
defendants were then cautioned and none of them said anything. 

At the conclusion of the prosecution’s evidence, it was submitted on behalf of the 
appellant that the evidence disclosed no case against him. The resident magistrate 
ruled that there was a case to answer. The defendants gave no evidence and called 
no witnesses. The appellant and Daphne Thompson made statements from the 
dock denying all knowledge of the matter and Daisy Gordon said that she wished 
to say nothing at all. The resident magistrate found all defendants guilty and 
sentenced the appellant to three years’ hard labour. All three defendants appealed 
to the Court of Appeal. The appeal of Daphne Thompson was allowed on the 
grounds that it was not established beyond any reasonable doubt that she knew what 
was in the shopping bag and furthermore she had immediately disclaimed ownership 
of the bag. The appeals of Daisy Gordon and the appellant were dismissed. From 
this dismissal the appellant appeals in forma pauperis by special leave of their 
Lordships’ Board. 

The Court of Appeal held that, although there was some evidence of joint occu- 
pancy of the house, 


‘if the matter had rested on that alone the court would be of the view 
that the conviction would be unsafe as that evidence would have been too 
tenuous on which to have founded a conviction for possession of the ganja found 
in the house.’ 


They held, however, that the appellant’s silence when told of the accusation made 
against him by Daphne Thompson amounted to an acknowledgment by him of the 
truth of the statement which Daphne Thompson had made. At the hearing before 
this Board counsel for the Crown has sought to uphold the conviction, not only on 
the ground accepted by the Court of Appeal but also, in the alternative, on the ground 
which was rejected by the Court of Appeal, namely, that the evidence of the 
appellant’s occupancy of the premises was sufficient to support the conviction. 
Their Lordships would not think it right to allow this latter point to be re-opened 
before this Board. It raises no point of law of general public interest and is dependent 
on inferences to be drawn from local knowledge of living conditions in Jamaica with 
which the Court of Appeal is familiar and this Board is not. They will accordingly 
deal only with the question whether the appellant's silence in the circumstances 
outlined above constituted evidence on which he could properly be convicted of the 
offence with which he was charged. This was the ground on which special leave to 
appeal was granted by their Lordships. 
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In dealing with this question, the Court of Appeal cited the following paragraph 
from Archbold, Pleading Evidence and Practice in Criminal Cases, 37th edn., para. 1126. 


‘A statement made in the presence of an accused person, accusing him of a 
crime, upon an occasion which may be expected reasonably to call for some 
explanation or denial from him, is not evidence against him of the facts stated, 
save in so far as he accepts the statement so as to make it in effect his own. If 
he accepts the statement in part only, then to that extent alone does it become 
his statement. He may accept the statement by word or conduct, action or 
demeanour, and it is the function of the jury which tries the case to determine 


whether his words, action, conduct or demeanour at the time when the statement 
was made amount to an acceptance of it in whole or in part.’ 


This statement in their Lordships’ view states the law accurately. It is a citation from 
the speech of Lorp Arkinson in R v Christie (1). But their Lordships do not consider 
that in the instant case the Court of Appeal applied it correctly. It is not suggested 
in the instant case that the appellant’s acceptance of the suggestion of Daphne 
Thompson which was repeated to him by the police constable was shown by word 
or by any positive conduct, action or demeanour. All that is relied on is his mere 
silence. 

It is a clear and widely-known principle of the common Jaw in Jamaica, as in 
England, that a person is entitled to refrain from answering a question put to him 
for the purpose of discovering whether he has committed a criminal offence. A 
fortiori he is under no obligation to comment when he is informed that someone 
else has accused him of an offence. It may be that in very exceptional circumstances 
an inference may be drawn from a failure to give an explanation or a disclaimer, 
but in their Lordships’ view silence alone on being informed by a police officer that 
someone else has made an accusation against him cannot give rise to an inference 
that the person to whom this information is communicated accepts the truth of the 
accusation. This is well established by many authorities such as R v Whitehead (2 
and R v Keeling (3). Counsel has sought to distinguish these cases on the ground that 
in them the accused had already been cautioned and told in terms that he was not 
obliged to reply. Reliance was placed on the earlier case of R v Feigenbaum (4) where 
the accused’s silence when told of the accusation made against him by some children 
was held to be capable of amounting to corroboration of their evideuce. It was 
submitted that the distinction between R v Feigenbaum and the later cases was that 
no caution had been administered at the time at which the accused was informed 
of the accusation. The correctness of the decision in R v Feigenbaum was doubted in 
R v Keeling. In their Lordships’ view the distinction sought to be made is not a 
valid one and R v Feigenbaum ought not to be followed. The caution merely serves 
to remind the accused of a right which he already possesses at common law. The 
fact that in a particular case he has not been reminded of it is no ground for inferring 
that his silence was not in exercise of that right, but was an acknowledgment of 
the truth of the accusation. 

It follows that in their Lordships’ view there was no evidence on which the resident 
magistrate was entitled to hold that the charge against the appellant was made out. 
Their Lordships have humbly advised Her Majesty that this appeal should be 
allowed and the appellant’s conviction quashed. ae J 

Conviction quashed. 
Solicitors: T L Wilson & Co; Charles Russell & Co. G.F.L.B. 
(1) 78 JP 321; [1914-15] All ER Rep 63; [1914] AC 545 
(2) 92 JP 197; [1928] All ER Rep 186; [1929] 1 KB 99. 
(3) 106 JP 147; [1942] 1 All ER 507. 
(4) 83 JP 123; [1918-19] All ER Rep 489; [1919] 1 KB 431. 
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COURT OF APPEAL (CRIMINAL DIVISION) 
(Mecaw, LJ, CANTLEY AND CHAPMAN, JJ) 
16th October and 3rd November 1970 
R v LAWRENCE 


Criminal Law—Theft—Ingredients of offence—Consent of owner obtained by dishonesty— 
Facts proved justifying conviction of obtaining property by deception—No bar to con- 
viction for theft—Theft Act, 1968, s 1 (1), s 2 (1) (b), s 15 (1). 

A charge of theft under s 1 (1) of the Theft Act, 1968, contains four ingredients only 
which must be proved by the prosecution: (i) a dishonest, (ii) appropriation (iii) of 
property belonging to another (iv) with the intention of permanently depriving the 
owner of it. The prosecution are not required further to prove absence of consent of 
the owner of the property. In a case of true consent to the act or acts complained of, 
the essential element of dishonesty would not be established, but apparent consent 
brought about by dishonesty affords no defence. 

The fact that a charge could have been brought on the facts proved of obtaining 
property by deception under s 15 (1) of the Act, which covers both of the old offences 
of obtaining by false pretences and larceny by a trick, in no way operates to prevent the 
charge from being validly laid as theft under s 1 (1). 


Appgat by Alan Lawrence against his conviction of theft, contrary to the Theft 
Act 1968, s 1 (1), at Inner London Quarter Sessions 


J R P Penry for the appellant. 
D W T Price for the Crown. 


Cur adv vult 


3rd November. MEGAW LJ read this judgment of the court: The appellant, 
Alan Lawrence, was convicted at Inner London Quarter Sessions on 2nd December 
1969 on an indictment alleging theft. The particulars were that on 1st September 
1969 he stole the approximate sum of {6, the property of Eugenio Occhi. He was 
fined {35 with three months’ imprisonment in default. He was ordered to make 
compensation to Mr Occhi in the sum of £6 9s 6d. He appeals against conviction. 
The appellant is a taxi driver. Eugenio Occhi is an Italian. At the relevant time 
he was a student, 18 years of age. He spoke very little English. On 1st September 
1969, he arrived at Victoria station in London. It was his first visit to England. He 
wanted to go to Ladbroke Grove. Outside Victoria station there was a queue of 
taxis at the taxi picking-up point. Mr Occhi saw another taxi standing a little distance 
away from the queue. He went to it. The driver of that taxi was the appellant. 
Mr Occhi showed the appellant a piece of paper on which was written the address 
in Ladbroke Grove. The appellant said that it was very far and very expensive. 
Mr Occhi got into the taxi. He took out his wallet and tendered a {1 note to the 
appellant. The appellant said that it was not enough. The wallet was still open 
and the appellant himself proceeded to take out of it a further {1 note and a {'5 
note. He had thus got possession of {7 from Mr Occhi. He then drove Mr Occhi 
to the address in Ladbroke Grove, where Mr Occhi got out and went into the Italian 
centre there, which was his destination. The correct lawful fare for that journey 
was tos 6d, or perhaps a little more if there was waiting time. 

Those were the essential facts put forward by the prosecution. One or two answers 
given by Mr Occhi in the course of his evidence have been referred to by counsel 
for the appellant and they should, therefore, be mentioned. In cross-examination 
Mr Occhi was asked whether he minded paying, to which he replied: ‘I did not 
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mind, but it was the only means of travel.’ Whether that question and the answer 
to it advanced the matter much may be open to doubt. He was also asked, presum- 
ably in re-examination, whether he would have paid if he had known the real fare 
was about tos. His answer was ‘No’. When he was asked by counsel for the appel- 
lant whether he had consented to the money being taken, he said (his evidence being 
given through an interpreter) that he had ‘permitted’. Again this question and 
answer may not be of much assistance in the absence of an exposition of the meanings 
to be attached to ‘consented’ and ‘permitted’. It is accepted that Mr Occhi offered 
no physical resistance to the appellant when the latter helped himself to the further 
£6 from the wallet, and that he did not seek to get out of the cab or ask for the 
return of the money. 

The remainder of the evidence related to the issue, which was the sole issue of 
fact raised by the defence, whether or not the appellant was indeed the taxi driver 
with whom Mr Occhi had had these dealings. The jury plainly rejected the appel- 
lant’s evidence that it was not he and that he knew nothing about this affair. There 
is not, and could not be, any criticism of the direction by the deputy chairman to 
the jury on the question of identity. That question is, therefore, no longer in issue. 

A submission was made at the close of the evidence for the prosecution that the 
appellant could not in law, on the evidence adduced, be convicted on this indictment 
charging theft under s 1 (1) of the Theft Act 1968. That submission was rejected by 
the deputy chairman. The Theft Act 1968 was enacted, as the preamble states, ‘to 
revise the law’ as to theft and similar or associated offences. It was based on the 
Eighth Report of the Criminal Law Revision Committee, presented to Parliament 
in May 1966. As is well known, the primary purpose of the Act was to remove 
certain notorious difficulties and uncertainties in this branch of the law which had 
led Lorpv Gopparp CJ in Russell v Smith (1) to describe the law as it then was as ‘a law 
which is exceedingly technical’, and to quote a statement in an article in the Law 
Quarterly Review that some of the decided cases were 


‘a public scandal both because the courts are reluctantly compelled to 
allow dishonesty to go unpunished, and because of the serious waste of judicial 
time involved in the discussion of futile legal subtleties.’ 


It isto be hoped that it will not be found that the provisions of the 1968 Act 
necessitate the introduction of fresh technicalities or legal subtleties. 

For the appellant it is contended that on the evidence in this case s 1 (1) of the 
Theft Act 1968 does not apply; the appellant could not be convicted of theft under 
that section, under which the indictment was laid; the submission of no case should 
have been accepted by the deputy chairman and the jury directed to bring in a 
verdict of not guilty. The main basis of that submission was that Mr Occhi con- 
sented to the money being taken by the appellant and where there is consent no 
offence under s 1 (1) is committed; further, even if the deputy chairman was entitled 
to leave the case to the jury, he should have directed them, as he did not, that consent 
would provide a complete defence. The provisions of the Theft Act 1968 relevant 
to that submission are these: 


‘1. (1) A person is guilty of theft if he dishonestly appropriates property belong- 
ing to another with the intention of permanently depriving the other of it; 
and “thief” and “steal” shall be construed accordingly. 

‘2. (1) A person’s appropriation of property belonging to another is not to be 
regarded as dishonest—(a) if he appropriates the property in the belief that he 


(1) 121 JP 538; [1957] 2 All ER 796; [1958] 1 QB 27. 
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has in law the right to deprive the other of it, on behalf of himself or of a third 
person; or (b) if he appropriates the property in the belief that he would have 
the other’s consent if the other knew of the appropriation and the circumstances 
Otic 


Section 3 (1) deals with ‘appropriation’. It begins with these words: ‘Any assump- 
tion by a person of the rights of an owner amounts to appropriation...’ Section 
4 (1) defines ‘property’ as including money and all other property, real or personal. 
There is thus no technical significance in the word ‘property’ in s 1 (1) such as the 
word sometimes bears in lawyers’ language. 

In the argument before us reference was also made to s 5 (4), which we do not regard 
as relevant to the present issue, and to s 15 (1) to which we shall refer later. Theft, 
under the terms of s 1 (1) involves four elements: (i) a dishonest (ii) appropriation 
(iii) of property belonging to another (iv) with the intention of permanently 
depriving the owner of it. On the facts, no question could possibly arise as 
regards any of these elements. No one could possibly doubt the dishonesty of 
the appellant’s conduct. Nor, in view of the words of ss 3 (1) and 4 (1) already 
quoted, could there be any serious argument that there was not an ‘appropriation’, 
and an appropriation of ‘property’. As we understand the argument, counsel for 
the appellant did not dispute any of these matters. He did, however, contend that 
there must be implied into the subsection a requirement that the dishonest appropria- 
tion must be without the consent of the owner of the property. In our view, no such 
implication is justified. The words contained in the former definition of larceny, in 
s 1 of the Larceny Act 1916, “without the consent of the owner’, have been omitted, 
and, we have no doubt, deliberately omitted, from the definition of theft in the 1968 
Act. If the owner does not resist the taking of his property, or actually hands it 
over, because of, e g threats of violence, in one sense it could be said that there is 
‘consent’, yet the offence of robbery as defined in s 8 (1) of the 1968 Act involves, as 
one of its elements, theft. Again, the former offences of larceny by a trick and 
obtaining property by false pretences, although technically distinct offences under the 
old law, both involved what in one sense could be described as ‘consent’ by the 
victim. It was conceded by counsel for the appellant, necessarily and rightly, that 
the old offence of larceny by a trick is covered by s 1 (1) of the 1968 Act as well as by 
s 15 (1) to which we shall refer later, despite what may be called the apparent consent 
of the victim. 

Of course, where there is true consent by the owner of property to the appropriation 
of it by another a charge of theft under s 1 (1) must fail. This is not, however, 
because the words ‘without consent’ have to be implied in the new definition of 
theft. It is simply because, if there is such true consent, the essential element of 
dishonesty is not established. If, however, the apparent consent is brought about 
by dishonesty, there is nothing in the words of s 1 (1), or by reason of any implication 
that can properly be read into those words, to make such apparent consent relevant 
as providing a defence. The prosecution have to prove the four elements already 
mentioned, and no more. 

No inference to the contrary is to be drawn from the words of s 2 (1) (b), already 
quoted. That reference does no more than show that the essential element of dis- 
honesty does not exist if the defendant when he appropriates the property believes 
that the owner would consent if he knew the circumstances. “The circumstances’ 
are, of course, all the relevant circumstances. “The belief’ is an honest belief. 
That paragraph does not give rise to the inference that an appropriation of property 
is not theft when there is a ‘consent’—if it can be rightly so described—which is 
founded on the dishonesty of the defendant. The primary submission on behalf 
of the appellant therefore, fails. 
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In the submission at the trial, it would seem that it was contended on behalf of the 
appellant that the facts would, or might, have justified a charge being brought 
under s 15 (1) of the Theft Act 1968. That subsection, which defines the offence of 
obtaining property by deception, reads: 

‘A person who by any deception dishonestly obtains property belonging to 
another, with the intention of permanently depriving the other of it, shall on 
conviction on indictment be liable to imprisonment for a term not exceeding 
ten years.’ 

It was then contended that, assuming the offence amounted to obtaining property by 
deception, it was of the nature which, before the new Act, would have amounted 
to obtaining property by false pretences and not to larceny by a trick. It was then 
argued that, since the provisions for alternative verdicts previously contained in 
s 44 (3) and (4) of the Larceny Act 1916 have found no counterpart in the Theft Act 
1968, the appellant could not be convicted on this indictment. Section 6 (3) of the 
Criminal Law Act 1967 could have no application, and this latter point, as to s 6 (3), 
was indeed conceded before this court by counsel for the prosecution. 

In this court, counsel for the appellant contended that on the facts of this case the 
prosecution could not have succeeded even if the indictment had been laid under 
s15(1). In the view of this court, if the indictment had been laid under s 15 (1), the 
jury could, indeed, have convicted of that offence. Had the old law still prevailed, 
the offence would have been obtaining by false pretences, not larceny by a trick. 
But under the new law both those old offences are covered by s 15 (1). The court 
sees no ground for saying that, for present purposes, it makes the slightest difference 
whether under the old law the offence would have been false pretences or larceny 
by atrick. The old and unsatisfactory distinction is not to be perpetuated unneces- 
sarily where the language of the Theft Act 1968 does not require it. There is no 
magic in the word ‘property’ in s 1 (1) in view of the definition in s 4 (1) of the Act. 
In either case, the fact that a charge could have been brought under s 15 (1), which 
covers both, in no way operates to prevent the charge being validly laid as theft 
under s 1 (1) if the prosecution can prove what they must prove, as previously de- 
scribed, under that subsection. This is conceded in respect of an offence which 
would once have been larceny by a trick. It applies equally to what would once 
have been obtaining by false pretences, if, as is here the case, the requirements of 
s 1 (1) are also satisfied. That submission also fails. 

It may be that the result of our decision is that in any case where the facts would 
establish a charge under s 15 (1) they would also establish a charge under s 1 (1). 
The alternative, however, involves the writing back into s 1 (1) of the words which 
the legislature, no doubt deliberately, omitted, and the reintroduction into the 
criminal law of the distinction between larceny by a trick and obtaining by false 
pretences. Counsel for the appellant sought to support his submission that no charge 
lay under the Theft Act 1968, by reference to the fact that what the appellant had 
done constituted an offence or offences under other legislation. We were not re- 
ferred specifically to the relevant Acts, but the reference must be to various Acts 
including the Metropolitan Public Carriage Act 1869, the London Cab and Stage 
Carriage Act 1907 and the London Cab Act 1968, and regulations made thereunder. 
It may be accepted that the appellant committed one or more offences under that 
body of legislation, consisting of, or including, the offence of demanding more than 
the authorised fare. This court sees no reason why that fact should be regarded as 
excluding trial and conviction under the Theft Act 1968, if, as is the case, the facts 
constitute an offence under the 1968 Act. The appeal is dismissed. 

Appeal dismissed. 


Solicitors: Registrar of Criminal Appeals; Solicitor, Metropolitan Police. T.R.F.B. 





Justice of the Peace and Local Government Review Reports, March 20, 1971. 


JUSTICE OF THE PEACE AND 


QUEEN’S BENCH DIVISION 
(LorpD PARKER, CJ, ASHWORTH AND CANTLEY, JJ) 
5th, 6th November 1970 
MAURICE BINKS (TURF ACCOUNTANTS) LTD v HUSS 


Gaming—Betting—Office—Advertisement— Premises giving access to a licensed betting 
office’-—Display of sign on outside wall—Sign showing company’s registered name and 
containing words ‘turf accountants’—Indication that premises were licensed betting 
office—Betting (Licensed Offices) Regulations, 1960, reg 2—Betting, Gaming and Lotteries 

Act, 1963, s 10 (5) (a), (b). 

By s ro (5) of the Betting, Gaming and Lotteries Act, 1963, the publication of an adver- 
tisement indicating that any premises are a licensed betting office is prohibited ‘save in 
a licensed betting office or in such manner as may be prescribed on premises giving 
access to such an office’. 

3y reg 2 of the Betting (Licensed Offices) Regulations, 1960, the holder of a betting 
oftice licence may exhibit “elsewhere than inside a building comprising the licensed 
premises’ a notice in addition to his name consisting of the words ‘licensed betting 
office’ and indicating the times when the office is open. 

The appellants were a private limited company carrying on business as bookmakers 
and held a betting office licence. The words ‘turf accountants’ appeared in their regis- 
tered name which had been adopted with the consent of the Board of Trade. On the 
outside wall of the shop in which they conducted their business they fixed a sign bearing 
the words ‘Maurice Binks Turf Accountants’ (their registered name) and a picture of 
a racehorse passing the winning post. Justices convicted the appellants on an informa- 
tion charging them that, being the licensees of a licensed betting office, they published 
an advertisement in connection with the office, contrary to s 10 (5) of the Act of 1963. 
On appeal by the appellants, 

Hep: (i) the use of the appellants’ name in compliance with s 108 of the Companies 
Act, 1948, could be an ‘advertisement’ within the meaning of s Io (5) of the Act of 1963; 
(ii) the words ‘licensed betting office’ and ‘licensed premises’ were synonymous despite 
reg 2 of the 1960 regulations, and it was accordingly impossible to treat the outside wall 
of the betting office as constituting ‘premises giving access to’ the office inside; (iii) s 10 (5) 
must be strictly construed with regard to the meaning of the word ‘indicating’ which 
must be interpreted as meaning ‘showing’; accordingly, the sign, to come within the 
prohibition, must be a statement of fact there was nothingin the present case on the sign to 
state as a fact that the premises to which it was attached were a licensed betting office; 
and so there was no contravention of s 10 (5), and the conviction must be quashed. 


Case Sratep by Darlington justices. 

The respondent, Allan Whittaker Huss, an inspector of police, preferred an infor- 
mation against the appellants, Maurice Binks (Turf Accountants) Ltd, charging that 
the appellants, being the licensees of a licensed betting office at 6 Duke Street, Dar- 
lington, published an advertisement in connection with the office, namely a sign 
affixed to the outside wall of the premises bearing the words “Maurice Binks (Turf 
Accountants) Limited’, contrary tos 10(5) of the Betting, Gaming and Lotteries Act 1963. 

The justices decided that in everyday parlance the term ‘turf accountant’ was 
synonymous with the word ‘bookmaker’; the business of a bookmaker was to take 
bets; bets were taken at betting offices; the sign advertised the registered name of 
the appellants and at the same time advertised the nature of the appellants’ business; 
and the indication of the appellants’ business by means of the sign was an indication 
that the premises to which it was attached were a betting office. They accordingly 
convicted the appellants, who appealed to the Divisional Court. 


P M J Slot for the appellants. 
M Graham for the respondent. 
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ASHWORTH J: This is an appeal from a decision of justices for the county 
borough of Darlington before whom the appellants were brought by way of an infor- 
mation charging an offence against s 10 (5) of the Betting, Gaming and Lotteries Act 
1963. The precise words of the information are set out in the Case Stated, and no point 
is taken that they do not appear to follow the wording of the section itself. The issue 
involved in the case can be very shortly stated. The appellants are a private limited 
company carrying on business as bookmakers at 6 Duke Street, Darlington and 
indeed they have carried on business there for a considerable time. The name 
Maurice Binks (Turf Accountants) Ltd was adopted with the consent of the Board of 
Trade in 1965, after other names not containing the words ‘turf accountants’ had 
been refused by the Board. It is not without interest to know that before the sign 
complained of in the present case was erected, a director of the appellants had been 
in touch with the police at Darlington and at that time, as long ago as 1966, no objec- 
tion at all was raised by the police authorities to the sign itself, some comment being 
made as to its size. But the police at Darlington became aware of the decision of 
this court in Roy William Robinson Ltd v Cox (1) which was decided on 22nd October 
1968. That prompted them to look into the matter again, and as a result the 
respondent, in his capacity as chief inspector of police, discussed it with a director 
of the appellants and failed to persuade the director to alter the sign; accordingly 
these proceedings were brought. 

The Case includes a photograph of the shop front at 6 Duke Street, Darlington, 
and the photograph is an excellent portrayal of the sign in question, which contains 
by way of letters “Maurice Binks (Turf Accountants) Limited’ and as if to guard 
against the unlikely possibility that someone in Darlington did not know what a 
turf accountant was there is a picture of a race-horse passing the winning post close 
by. It is to my mind as plain as plain can be that anyone looking at that notice 
would know that Maurice Binks (Turf Accountants) Ltd were bookmakers, and 
indeed the opposite was not argued at all. 

The way in which this matter comes before the court is that s 10 (5) of the Betting, 
Gaming and Lotteries Act 1963 prohibits the publication of an advertisement indica- 
ting that any particular premises are a licensed betting office, save in a licensed betting 
office or in such manner as may be prescribed on premises giving access to such an 
office. It is said by the respondent that this sign is an advertisement and that in its 
position in Duke Street, Darlington, it indicates that the premises to which it is 
attached are a licensed betting office. 

The justices accepted that argument, but they proceeded on a footing with which 
I confess I am quite unable to agree. Let me dispose of that before going further. 
Their reason is to be found in the Case where they state: 


‘In every day parlance the term “turf accountant” is synonymous with the 
word “bookmaker”. If we may state the obvious, the business of a bookmaker 
is to take bets. Bets are taken at betting offices. The said sign advertised the 
registered name of the [appellants] and at the same time advertised the nature 
of the [appellants’] business’, 


and therefore, they said as a corollary to that, that the indication of the appellants’ 
business by means of the sign was an indication that the premises to which it was 
attached were themselves a betting office. This completely overlooks the possibility 
that bookmakers, turf accountants, may carry on business at places which are not 
licensed betting offices, and that there are at least two forms of betting, credit 
betting and cash betting. 

While I disagree with the justices in that approach to the matter, the 


(1) (1968), 67 LGR 188. 
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issue is still before the court whether, looking at that sign, it can be fairly said, within 
the meaning of s ro (5), that it is an indication that the premises are a licensed betting 
office. In support of the appeal counsel for the appellant had three submissions 
to make, only one of which in my view is really of any substance. His first, which it is 
fair to say he did not press with any conviction, was that this was not an advertise- 
ment at all; it was merely the use of the appellants’ name in compliance with s 108 
of the Companies Act 1948. He conceded that it might have been smaller, indeed 
he called attention to the plate which is just visible on the door of the premises 
giving the appellants’ name, but he said that it would be a misuse of words to call 
this an advertisement when it was merely a compliance with s 108. 

I would only say that for my part I am content to take the same view as was 
expressed by Lorp Parker CJ in Robinson v Cox (1) where he said: 


‘No doubt what does or does not constitute an advertisement in any case 
depends upon the nature of the case and the nature of the legislation being 
considered, but for my part I find it quite impossible to say that this sign is not 
an advertisement within the subsection; indeed it seems to me plainly to fall 
within the words used “any advertisement indicating that any particular premises 
are a licensed betting office”’.’ 


In passing I should mention that in that case the sign in question used the words 
‘licensed betting office’ and added ‘open 11 a.m. daily’. Therefore unless the book- 
maker could escape under some provision of the Betting (Licensed Offices) Regula- 
tions 1960 he was plainly in contravention of s 10 (5). So for my part I would not 
accept counsel for the appellant’s first point. 

His third point was an effort to persuade this court that the decision to which two 
at least of the present members of the court were party, given in Cox’s case was, 
if not distinguishable, at any rate open to review. This argument depends on a 
consideration of the regulations and the provisions in s ro (5) to this effect: ‘in such 
manner as may be prescribed on premises giving access to such an office.’ Counsel 
for the appellants sought to persuade the court that the roof of a building and the 
wall of a building properly regarded can be called premises giving access to the 
licensed betting office because he says that ‘premises’ by definition in the Act means 
‘place’ and a wall is a place. Once again, I find it quite unnecessary to go further 
than to read what Lorp Parker CJ said in Cox’s case dealing with a similar argument: 


‘In support of that he refers to the fact that regulation 2 appears at first sight 
to be drawing a distinction between a licensed betting office and licensed premises. 
In my judgment, however, these words are really synonymous, and it 
is quite impossible to treat the outside wall of the betting office itself, to which 
this advertisement or notice was fastened, as constituting premises giving access 
to the office which was the inside of that wall. It seems to me quite unreal to 
suggest that the outside wall constitutes premises giving access to what is the other 
side of the wall.’ 


On that occasion I agreed, and I do no more than repeat my agreement with those 
words. 

That disposes of two of counsel for the appellants’ points and one now comes to 
the one that is of substance is to the effect that, whatever else this sign is, it is 
not an advertisement indicating, under s 1o (5) (a), that any particular premises are 
a licensed betting office. It is perfectly true to say that there is nothing whatever 
on the sign of itself expressly to indicate the premises are a licensed betting office. 


(1) (1968), 67 LGR 188. 
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It is only by an extended use of the word ‘indicating’ that any substance can be found 
in the case put forward by the prosecution. 

Counsel for the respondent has called the court’s attention to the fact that in the 
Concise Oxford Dictionary two meanings are given to the word ‘indicate’. The first 
meaning is one which clearly in this case does him no good at all, a meaning which is: 
‘Point out, make known, show.’ But he refers to the secondary meaning which is: 
‘Suggest, call for; state briefly; be a sign of, betoken.’ He says that this sign at 
least suggests that the premises to which it is affixed are a licensed betting office. 
If I may say so, that is a plausible argument, attractively presented, but it is without 
any foundation whatever. The only comfort which he could gain in presenting 
the argument was from some words which (ill-advisedly) I myself used in giving 
judgment in Dunsford v Pearson (1). They were obiter dicta, and like many obiter dicta 
they provide cause for subsequent regret. They were wrong. The words in 
question are these: 


‘It is quite plain that, so far as s 10 (5) of the Act is concerned, it would be 
unlawful for the licensee to place an advertisement outside his premises giving, 
for example, the information given in the present case, and so much was held 
by this court in Robinson v Cox (2) of which this court has been supplied with a 
transcript.’ 


Factually that sentence is wrong, and I regret it because the sign in Robinson v Cox 
included the words ‘licensed betting office’ and the court had no difficulty in saying 
that that involved a contravention of s10(5). But the sign used in Dunsford v Pearson 
wasa sign similar in form, although differentin character, to that inthe present case. It 
merely used the words ‘turf accountants’. It was quite unnecessary for the decision 
in Dunsford v Pearson to say that it involved an offence under s 10 (5), and, on further 
reflection, I think that the sentence which I have quoted was wrong. 

‘Indicating’ in my view in the subsection means ‘showing’. It involves the first 
of the two meanings put forward by counsel for the respondent and it is to be noted 
that in s 10 (5) the word is used twice in para (a) ‘indicating that any particular premises 
are a licensed betting office’ and, secondly, in para (b) ‘indicating where any such office 
may be found’. In para (c), although the word is not used, the expression is “drawing 
attention to the availability of, or to the facilities afforded to persons resorting to, 
such offices’. 

In my judgment, the use of the word ‘indicating’ in paras (a) and (b) is a use which 
is within the first meaning; it is not a case of ‘suggesting’, and I am confirmed in that 
approach to the matter by the fact that the subsection and the paragraph use these 
words ‘indicating that any particular premises are a licensed betting office’. It 
involves to my mind the proposition that the sign must be, so to speak, a statement 
of fact, and in this case there is nothing on the sign to state as a fact that the premises 
to which the sign is attached are a licensed betting office. To avoid misunderstanding 
let me say at once, it could suggest to people passing along Duke Street, Darlington, 
that this may be a place where they can make a bet for cash, but what is penalised 
in s 10 (5) is an advertisement indicating, not that the premises may be, but that they 
are, a licensed betting office. 

In my view, having regard to the nature of the Act and the penal character of the 
offence, it would be wrong to tread outside the strict wording of the subsection, and 
make it cover cases which are not within its strict language. Accordingly, in my view 
the sign ‘Maurice Binks (Turf Accountants) Limited’ did not involve the appellants 


(1) 134 JP 180; [1970] 1 All ER 282. 
(2) (1968), 67 LGR 188. 
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in a contravention of s 1o (5), and I would be in favour of allowing this appeal and 
quashing the conviction. 


CANTLEY J: | agree. 


LORD PARKER Cj: I also agree. 
Conviction quashed. 


Solicitors: Denis Hayes & Co, for Stanley N Walton & Hardy, Darlington; Clarke, 
Rawlins & Co, for Waldy, Chaytor & Jacks, Darlington. 
T.R.F.B. 


QUEEN’S BENCH DIVISION 
(Lorp PARKER, CJ, ASHWORTH AND BROWNE, JJ) 
30th October, 13th November 1970 
MYRDDIN-BAKER v TEESSIDE COUNTY BOROUGH COUNCIL (No 2) 


Local Government—Loss by officer of employment—Compensation—Merger of council with 
other councils to form county borough—Loss of employment of clerk and solicitor—Re- 
settlement and long term compensation—Local Government (Compensation) Regulations, 
1963, regs 8, 14 (1) (c) (f). 

The appellant was for 17 years clerk and solicitor to a rural district council which was 
merged with other councils to form a county borough to which the appellant was trans- 
ferred. Having been given notice to terminate his employment he began to work as 
a salaried partner in a firm of solicitors. His salary in that capacity was agreed at {1,500 
a year, but after nine months he had received emoluments amounting to £333 only. 

HELD: in assessing his re-settlement compensation under reg 8 of the Local Govern- 
ment (Compensation) Regulations, 1968, there should be deducted from the basic figure 
for the compensation two-thirds of the £333 actually received by him and not two-thirds 
of the {1,500 payable to him; as to his long-term compensation, in considering under 
reg. 14 (1) (c), and (f) the extent to which he had sought suitable employment and the 
emoluments he might have acquired vacancies arising in any local authority employ- 
ment, or in the same local authority employment, should not be excluded, and con- 
sideration under reg. 14 (1) (f) of ‘all the other circumstances of the case’ should not be 
confined to matters arising after his loss of employment. 


AppeaL by Thomas Myrddin-Baker from a decision of the Industrial Tribunal 
pronounced on a re-hearing of the appellant's appeal against the assessment made by 
the respondents, Teesside County Borough Council, of his claim for resettlement 
and long-term compensation under the Local Government (Compensation) Regula- 
tions 1963. 

By reg 8 (1) of the Local Government (Compensation) Regulations, 1963: *. . - 
resettlement compensation payable to a person to whom this Part of these regula- 
tions applies shall for each week for which such compensation is payable be a sum 
ascertained by taking two thirds of the weekly rate of the net emoluments which 
the claimant has lost and deducting therefrom such of the following items as may be 
applicable:—. . . (b) two thirds of the net emoluments received by him in respect of 
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RENT CONTROL - Contract referred to tribunal- Entry upon conics of 
reference — Papers considered by each member of tribunal individually - Assem- 
bly and visit to view premises — No admission obtained — Letter of withdrawal — 
Not operative till received by tribunal — Rent Act, 1968, s 73 (1). 

R vy Tottenham District Rent Tribunal. Ex parte Fryer Bros (Properties) Ltd 

ROAD TRAFFIC — Driving test — Duty of examiner appointed by Ministry. 

British School of Motoring Ltd vy Simms and Another, Stafford Third Party 


ROAD TRAFFIC -— Driving while disqualified - Outstanding offences taken into con- 
sideration — Similar offence. 
R v Jones 


ROAD TRAFFIC — ies with blood dete sin io esesitnel limit - - 
Arrest without warrant — Powers of police to detain thereafter - Road Safety Act, 
1967, ss 1, 2 (2), 2 (4), 3 (1), 4 
R v Mackenzie .. ? 


ROAD TRAFFIC - Driving with blood po genpenien dene wnneties limit - - 
Provision of specimen — Blood — Analysis by ordinary equipment and skill — 
Gas chromatography. 

Smithy Cole... 


ROAD TRAFFIC -— Driving with ny etal mien dune Jennie limit - - 
Specimen for laboratory test — Failure to supply -— Reasonable excuse — Excuse 
relating to blood specimen only — Liability to supply specimen of urine — Direc- 
tion to jury — Road a Act, 1967, s 3 @) (6). 

R v Harling a 


TOWN AND COUNTRY PLANNING - een ‘Refusal - Authority required 
to purchase land - Compensation — Assessment. 
Margate Corporation v Devotwill Investments Ltd 


TRADE DESCRIPTION - False description — Milk — Foil cap on bottle semnaathe 
describing milk and bearing retailer’s name — Names of milk suppliers to whom 
bottle belonged embossed on bottle —- Trade Descriptions Act, 1968, s 1 (1) (b), 
s 3 (1). 

Donnelly vy Rowlands 
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such week from work or employment undertaken in place of the employment which 
he has lost...’ 
For reg 14 (1) (c) and (f) see p 155, post. 


J M Rankin QC and J G C Phillips for the appellant. 
G E Moriarty for the respondents. 


Cur adv vult 


13th November. LORD PARKER CJ read the following judgment: This is 
an appeal from a decision of the Industrial Tribunal given on 5th May 1970, a decision 
given after the remission to the tribunal by this court on 28th January 1970 (1). It 
concerns the quantum of the appellant’s entitlement to resettlement compensation 
and long-term compensation under the Local Government (Compensation) Regula- 
tions 1963. The full facts leading up to the claim and the decision of this court 
have been reported (1). As appears from that decision, the court understood that the 
original arrangement whereby the appellant was entitled to a salary of {1,500 was 
changed and that all he had become entitled to was the sum actually drawn by him. 
It was in these circumstances that the court remitted the case back to the tribunal to 
determine resettlement compensation on the basis of the amount actually received, 
ie, under the changed arrangements. At the same time the court also remitted the 
determination of long-term compensation since this might be affected by this changed 
arrangement. 

When the matters were so remitted, the tribunal, as appears from the decision 
now under appeal, heard further evidence as a result of which the tribunal found 
that the original arrangement had not been changed. The appellant was at all 
material times, and is, entitled to a salary of {£1,500, but has deferred receipt of it. 
It had been originally contemplated that further overdraft facilities could be obtained 
from the bank out of which his salary could be paid. When, however, such facilities 
were not forthcoming, the appellant was content only to draw small sums to the 
extent that profits allowed, and did not insist on payment of the salary in full, which 
would have had to come out of his partners’ pockets. It was in these circumstances 
that the tribunal held, as it originally had, that for the purposes of resettlement 
compensation two-thirds of the salary received, ie, [1,000, fell to be deducted. If, 
however, it was wrong in this, the tribunal held that two-thirds of £333, being the 
amount actually received by drawings, fell to be deducted. 

It has been urged before us that the tribunal was wrong in deducting two-thirds 
of £1,500 in that on the facts, although the appellant was entitled to a salary of ['1,500, 
no part of it except the £333 had been paid or received by him. It is necessary in 
this connection to consider the relevant regulations in some detail. 

Regulation 8 provides how the amount of resettlement compensation is to be 
ascertained. In order to understand how the calculations have to be made, it is 
convenient to consider the process by stages. In this connection it is to be noted that 
the compensation is to be ascertained for each week for which it is payable. 

Stage 1. One has to ascertain the weekly rate of the net emoluments which the 
claimant has lost. Both ‘emoluments’ and ‘net emoluments’ are defined in reg 2. 
Omitting unnecessary words ‘emoluments’ means all salary and other payments 
paid to an officer for his own use. The word ‘paid’ is in my view used in contrast 
to the words ‘credited’ or ‘payable’: it denotes actual payment. ‘Net emoluments’ 
is given two meanings of which only heading (a) is relevant in Stage 1. Under heading 
(a) it means the annual rate of the emoluments of the employment immediately 


(1) See 134 JP 354. 
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before the loss. Applying the definition of ‘emoluments’, this definition in heading 
(a) means the annual rate of all salary and other payments paid to an officer for his 
own use immediately before the loss. Having found the annual rate, one has to 
ascertain the weekly rate and reg 8 (3) provides that this shall be deemed to be 
7-365ths of the annual rate. 

Stage 2. Having ascertained the weekly rate of the net emoluments lost, one has 
to calculate two-thirds of it and the resultant figure is the basic figure for resettlement 
compensation. If no deductions fall to be made therefrom, the claimant is entitled 
to that sum for each week for which compensation is payable. 

Stage 3. The only deduction relevant to the present appeal is to be found in reg 8 


(1) (b): 


‘two thirds of the net emoluments received by him in respect of such week 
from work or employment undertaken in place of the employment which 
he has lost’ 


The use of the words ‘net emoluments’ in this paragraph introduces the second 
meaning of those words to be found in heading (b) of the definition in reg 2. Again 
applying the definition of ‘emoluments’, this definition in heading (b) means the 
annual rate of all salary and other payments paid to the claimant for his own use 
at the time in question. It is to be noted that the deduction mentioned in reg 8 (1) (b) 
is not expressed in the same form as is used to calculate the basic figure. Paragraph (b) 
does not refer to the ‘weekly rate of the net emoluments . . . lost’: it refers to the 
‘net emoluments received by him in respect of such week’. The combination of 
the word ‘paid’ (involved in the definition of ‘emoluments’) and the word ‘received’ 
in para (b) leads me to the conclusion that the deduction contemplated in the para- 
graph is a deduction of a sum actually paid and received in respect of any week 
included in the basic figure. It is for this reason probably that para (b) does not refer 
to the ‘weekly rate of the net emoluments’: if it had done so, it would have been 
easier to give a wider meaning to the word ‘received’. 

One of the main contentions advanced against this construction of reg 8 was that 
it would allow a claimant to refrain from drawing in this new employment sums to 
which he was entitled. In this way he would recover compensation without any 
deduction being made under para (b) and thereafter draw from his employment 
salary covering the same weeks as those for which he received compensation. It is 
clear from the reasons given by the tribunal that it was impressed by this contention, 
and, as it says, there is common sense in the argument. In order to meet it, counsel 
for the appellant suggested that in such circumstances it might be held that the 
appellant received such deferred salary in trust for the compensating authority. 
Alternatively he submitted that the authority might have some right of subrogation 
against the appellant’s employers in respect of the deferred salary. For my part I 
do not consider that either of these methods of escaping from the difficulty that 
the appellant may in effect be paid twice over would achieve success, though it is not 
necessary to express a final opinion about either. 

While I fully appreciate the force of the argument based on the possibility of double 
payment, I am unable to agree with it. It involves reading the word ‘received’ in 
para (b) as including ‘receivable’ or ‘credited’ and in my view that construction is not 
legitimate. It is worth emphasising that resettlement compensation, payable for a 
maximum of 26 weeks, is a short-term method of enabling an officer who has suffered 
loss to tide over the period immediately following his loss. He need not work at all 
or can work without remuneration and yet draw compensation amounting to two- 
thirds of his salary prior to dismissal. It would be natural in those circumstances 
to provide that, if he does work and is paid remuneration, the compensation should 
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be reduced. It is not so natural to provide for a reduction when he merely has a 
right to receive and in certain circumstances might never receive remuneration, for 
example if his new employer went bankrupt. We were quite rightly referred to the 
decision of the Court of Appeal in Allen v Thorn Electrical Industries Ltd (1) in which 
in quite a different connection ‘paid’ was held to mean ‘payable’, but I do not think 
that the reasoning behind that decision is applicable in the present case. 

As regards long-term compensation, the tribunal altered its original assessment 
and in a way unfavourable to the appellant. Whereas originally it had only deducted 
two-thirds of {1,500, namely {1,000, as in the case of resettlement compensation, 
in the light of the further hearing, it made a deduction of {1,250. In doing so 
it stated: 


‘The [appellant] was 58 at the time of the termination of his employment with 
the Eston Urban District Council. He was a qualified solicitor, though he lacked 
experience in private practice, but as he said in evidence he had considerable 
experience in planning, housing and public health matters and local government 
enquiries. The tribunal were shown a list of vacant posts for which he had 
applied without success, some five of them before entering into the partnership 
agreement and the rest after that date. When the staff for the [respondents] 
were being appointed in December 1967 he had been given the opportunity of 
being a candidate (without having to make a formal application) for one or other 
of four posts. Two posts were as assistant town clerk in the salary grade £/3,075- 
£3,435 and two posts as assistant solicitor in the salary grade of £2,085-{(3,165. 
But he was unwilling to be a candidate for any of these posts. They were not 


formally offered to him and so this was not a relevant consideration under 
regulation 7 (1) (d) when assessing re-settlement compensation. It is, however, 


a factor to be considered under regulation 14 (1) (c) and (f) when assessing long 
term compensation.’ 


It is conceded that the reference to reg 7 (1) (d) was a mistake for reg 13 (1) (©) (ii) and 
that the tribunal was quite right in saying that that regulation had no relevance here. 
It did, however, consider that the matters cited were made relevant by reg 14 (1) (c) 
and (f) which provided that regard should be had to: 


‘(c) the extent to which he has sought suitable employment and the emolu- 
ments which he might have acquired by accepting other suitable employment 
offered to him. . . (f) all the other circumstances of his case:’ 


It is urged that the tribunal was wrong in so doing. (i) It is said that in considering 
suitable employment under para (c) or the circumstances under para (f), vacancies 
in any local authority employment (or at least in the same local authority employ- 
ment) should be excluded. I can see no valid reason why this should be so. (ii) It 
is said that ‘all the other circumstances of his case’ only embrace matters arising 
after his loss of employment. Again I can see no reason why this should be so. 
(iii) It is said that the request to be a candidate, having been made some months 
before notice of dismissal, was too remote to be taken into consideration. Clearly, 
however, for some time prior to the notice of dismissal re-employment was under 
consideration. The appellant knew that he was likely to be dismissed and that the 
respondents wanted him to apply for employment with them. I cannot myself 
see why in these circumstances the tribunal should not take the request into considera- 
tion as indicating that he was at any rate something more than a {1,500 a year man. 


(1) [1967] 2 All ER 1137; [1968] 1 QB 487. 
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Accordingly, I would dismiss the appeal in regard to long-term compensation and 
allow the appeal in respect of resettlement compensation and remit the case to 
the Industrial Tribunal with the opinion of this court to assess the weekly rate of 
compensation in default of agreement. 


ASHWORTH J. I agree. 


BROWNE J. | agree. 


Case remitted. 
Solicitors: J] G Haley; Lewin Gregory, Mead & Sons, for E C Parr, Middlesbrough. 


G.F.L.B. 


COURT OF APPEAL (CRIMINAL DIVISION) 
(LorD PARKER, CJ, ASHWORTH AND CANTLEY, JJ) 
17th November 1970 
R v IRONFIELD 


Criminal Law—Compensation—Payment by convicted person—Liability to make restitution— 
Forfeiture Act, 1871, $ 4. 

By the Forfeiture Act, 1871, s 4, as amended by the Criminal Law Act, 1967, s to (1), 
sch 2, para 9, where a person has been convicted of an offence, e g, burglary, the court 
before which he is tried, may, on the application of any person aggrieved, award any 
sum of money not exceeding {400 to be paid by the convicted person as compensation 
for the loss of property suffered by the person aggrieved through the commission of 
the offence. 

An order can properly be made under this section even though the convicted person 
has no means and on his release from prison will want such money as he can earn to 
rehabilitate himself. 


Appgat by Barrie Ironfield against a sentence of concurrent terms of four years’ 
imprisonment passed on him after he had pleaded gui!ty to three charges of burglary. 
He was also ordered, under s 4 of the Forfeiture Act, 1870, to pay to the licensee of 
an inn £140 compensation, which sum he had stolen in cash from the inn. 


C L Kelly for the appellant. 


LORD PARKER Cf} giving judgment, said that the sentence would be 
reduced to three years’ imprisonment on each charge concurrent, and continued: 
Leave to appeal was given in this case by the single judge in relation to the compensa- 
tion order that was made, the single judge thinking, wrongly as it turns out, that 
£100 was the maximum that could be ordered to be paid. In fact, that figure of [100 
has been increased to {400 by the Criminal Law Act 1967, s 10 (1), sch 2, para 9, and, 
accordingly, {140 was well within the jurisdiction of the court. Counsel for the 
appellant has argued in connection with this compensation order that it would be 
wrong in principle to allow it to stand in the case of a convicted person who has no 
means and who on his eventual release from prison will require such money as he 
can earn to rehabilitate himself, and that it would be wrong to make a compensation 
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order in a case of a convicted person subjected to a considerable period of imprison- 
ment who has no means. He points by analogy to rulings of this court in that connec- 
tion relating to fines or costs*. This court is quite satisfied that a completely different 
principle applies in the case of compensation. Ifa man takes someone else’s property 
or goods, he is liable in law to make restitution or pay compensation even if no 
compensation order is made by the court before which he is convicted. A victim 
who wishes to assert his rights need not be put to the additional trouble and expense 
of independent proceedings, and certainly cannot be required to forego his rights in 
order to facilitate the rehabilitation of the man who has despoiled him. In contrast, 
liability to pay a fine or costs can only arise from an order of the court, and, in 
the case of a fine, is entirely punitive. There is no reason to interfere with 
the compensation order. 

Sentence reduced. 


Solicitor: Registrar of Criminal Appeals. 


G.F.L.B. 


HOUSE OF LORDS 


(Lorp Hopson, Viscount DILHORNE, LORD WILBERFORCE, LORD PEARSON AND LORD 
DiIPLock) 


13th, 14th October, 25th November 1970 
SINGETTE LTD AND OTHERS v MARTIN 


Gaming—Pool betting—Lottery—Competition for prizes for making forecasts as to sporting 
events —Need of skill in making forecasts—Betting, Gaming and Lotteries Act, 1964, s 41, 
Sched 2, para 13 (a). 

By para 13 (a) of Sched 2 to the Betting, Gaming and Lotteries Act, 1963, to be legal a 
pool betting business carried on by a registered pool promoter, ‘shall take the form of the 
promotion of competitions for prizes for making forecasts as to sporting or other events, 
the bets being entries in the competitions and the winnings in respect of the bets being 
the prizes or shares in the prizes’. 

By s 41 of the Act: ‘Subject to the provisions of this Act all lotteries are unlawful’. 

Competitors in a weekly football pool conducted by the appellants received a card 
showing four numbers between 1 and 55. Each week a number between 1 and 55 was 
appropriated to each of the home teams in a list of 55 association football matches. To 
enter the competition the competitor paid a small stake. His teams in the week’s com- 
petition were determined by relating the numbers shown on his card to the numbers 
appropriated to the home teams in the week’s fixture list. He could select his own 
numbers if he so desired, but in any given week some 99 per cent of the competitors 
retained the four numbers shown on their cards. 





* See,eg, Rv Gaston (Court of Appeal, Criminal Division, 16th Nov 1970) where the appellant 
was convicted at Birmingham Quarter Sessions of burglary and was sentenced to three years’ 
imprisonment. An order was made under s 2 (1) of the Costs in Criminal Cases Act 1952, 
as substituted by s 32 (1) of the Criminal Justice Act 1967, that he pay the costs of the prosecu- 
tion. No inquiries were made as to the appellant’s means; at his trial he was legally aided 
with a nil contribution. On appeal it was held that it was inappropriate to order a convicted 
person to pay the costs of the prosecution when giving him a considerable prison sentence 
unless he had private capital; in the case then before the court any money the appellant had 
got on coming out of prison after serving his sentence would be vitally needed for his rehabilita- 
tion, and, therefore, the order for the payment of costs by the appellant would be set aside. 
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Hetp: (i) the vast majority of the competitors merely accepted the numbers given on 
their cards, and so any prizes they won were the result, not of their exercising skill in 
forecasting the winners of the matches, but of their holding numbers which happened to 
be lucky in the particular week; accordingly, the competition was not ‘for prizes for 
making forecasts as to sporting events’ and did not comply with the requirements of 
para 13 (a). 

(ii) for a competition to be a lottery the winning of a prize must depend solely on chance 
and not on skill; this competition, therefore, had the character of a lottery, and was 
illegal in view of the provisions of s 41. 


AppgaL by Singette Ltd, ABC Pools Ltd, Marlo Carlo Carpanini, Brian Goode, 
James Lynch and Kenneth Henry Welsher, against a decision of a Queen’s Bench 
Divisional Court reported [1970] 2 All ER 570, dismissing appeals against their con- 
victions by the stipendiary magistrate for Cardiff on informations preferred against 
them by the respondent, Frederick Martin. 


Tasker Watkins QC and T M Evans for the appellants. 
B F Griffiths QC and A M Jones for the respondent. 


Their Lordships took time for consideration. 


25th November. The following opinions were delivered. 


LORD HODSON: I have had the advantage of reading the opinion of my noble 
and learned friend, Lorp Pearson, with which I agree. I would dismiss the appeal. 


VISCOUNT DILHORNE: I have had the advantage of reading the 
opinion of my noble and learned friend, Lorp Pearson. I agree with it and I would 
dismiss the appeal. 


LORD WILBERFORCE: I have had the advantage of reading the opinion 
of my noble and learned friend, Lorp Pearson, with which I agree. I would dismiss 
the appeal. 


LORD PEARSON: The appellants were convicted by the stipendiary magis- 
trate for the city of Cardiff of offences against the Betting, Gaming and Lotteries 
Act 1963, in respect of weekly football pools, called ‘competitions’, conducted by 
them. The competitions were promoted by the appellants Singette Ltd, who were 
registered pool promoters. The appellants ABC Pools Ltd acted as administrative 
agents for Singette Ltd. The appellants Carpanini and Goode were directors of 
Singette Ltd, and the appellants Lynch and Welsher were directors of ABC Pools Ltd. 
The details of the numerous charges need not be set out. The correctness of the 
convictions under the first five charges depends on the correctness of the respondent's 
contention that the pool betting business involved did not conform with the require- 
ment of para 13 (a) of Sch 2 to the Act that such a business 


‘shall take the form of the promotion of competitions for prizes for making 
forecasts as to sporting or other events, the bets being entries in the competitions 
and the winnings in respect of the bets being the prizes or shares in the prizes.’ 


If that contention is correct, it follows that offences were committed under s 4 (3) 
and paras 13 (a) and 29 (2) of Sch 2. The correctness of the convictions under the last 24 
charges depends on the correctness of the respondent’s contention that the pools 
were lotteries and unlawful under s 41 of the Act. If that contention is correct, it 
follows that offences were committed under s 42, as none of the exemptions prow‘ded 
by s 43 to 46 was applicable. 
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In setting out the facts I shall follow the Case Stated with some amplification from 
explanations given by counsel and illustrative documents—rules and forms—that 
have been supplied. 

Membership of the Cancer League Club was a prerequisite to participation in the 
competitions conducted by the appellants. On joining the Cancer League Club a 
person received a membership card containing four numbers between 1 and 55. 
The stub of the card was returned to and kept by the club and served as a record of 
membership and of the member’s numbers in the competitions. The member 
could accept the numbers tendered to him (the numbers being already printed on 
the card) or could select his own numbers if he so desired (filling in his numbers on 
blank spaces in the card). The majority accepted those tendered. A person entered 
for the competitions by paying in advance 1s to an authorised collector. This covered 
the weekly stake of 4d per week for three weeks. Of each 1s collected 2d was paid 
over for use in cancer research, education and treatment. Of the remaining tod 
in the 1s a part (stated to be about 2d or 3d) was paid out in ‘dividends’ (ie prizes) 
in the competitions, part was used in providing gifts or prizes in certain lucky dip 
schemes (stated to be the subject of other proceedings), and the remainder went in 
commission, pool betting duty, other expenses, and reserves. 

Each week a number between 1 and 55 was appropriated to each of the home 
teams in a list of 55 association football fixtures in the national leagues. A participant’s 
teams in the week’s football competition were determined by relating his member- 
ship card numbers to the numbers appropriated to the home teams in the list of 
football fixtures. A participant’s initial set of four numbers remained in force subject 
to his right to submit a revised pools entry coupon substituting other numbers of 
his choice for any particular week. A revised pools entry coupon had to be sent to 
the appellants Singette Ltd in a sealed envelope and had to be posted by the entrant 
not later than the Thursday prior to the matches. It would not be accepted through 
the medium of a collector. Also, there was a form called ‘postal forecast coupon’, 
on which an additional entry with chosen numbers could be made for a particular 
week on payment of an additional sum of 4d. A person, before submitting a revised 
pools entry coupon or postal forecast coupon for a particular week, would be able 
to see the numbers appropriated to the home teams on the list of fixtures for that 
week and consequently he could make his own choice of his four teams for that week. 
In any given week, however, some 99 per cent of the participants remained passive 
and retained the identical four numbers that they had had in preceding weeks without 
making any selection whatsoever for themselves. Weekly football pool coupons did 
not have to be filled in by the participants. 

Of the sums allocated as prizes for the competitions, 90 per cent was paid to the 
participant or participants whose four teams won their matches and scored the 
highest total number of goals, 5 per cent was paid for the highest total of goals from 
three winning home teams and a draw, and 2$ per cent was paid for the highest 
total of goals from four draws. Those prizes were called ‘dividends’. There was 
also, as appears from the rules, ‘Pontoon 24 per cent. Highest total goals scored by 
four unbeaten home teams in six weekly competitions’. The learned magistrate 
stated his opinion and decision as follows: 


‘I was of opinion that, looking at the realities and at what in fact happened 
with regard to these competitions, that is to say that in any given week 99% of 
the participants retained the identical four numbers that they had had in the 
preceding weeks without taking action to make any forecast whatsoever for 
themselves, such competitions did not involve any real element of forecasting 
skill but were ones of pure chance. Accordingly, I entered convictions on the 
informations .. .’ 
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On appeal the Divisional Court of the Queen’s Bench Division held that the decision 
of the learned magistrate was correct, and they dismissed the appeal, but they gave 
the appellants leave to appeal to your Lordships’ House and certified that points 
of law of general public importance were involved in their decision, namely: 


‘(1) Must a competition for prizes conducted by a registered pool promoter 
for making forecasts as to sporting events contain an element of skill to be 
lawful under para 13 (a) of Sch 2 to the Betting, Gaming and Lotteries Act 1963? 

‘(2) If such a competition conducted by a registered pool promoter is otherwise 
lawful under para 13, is it an unlawful lottery under s 41 of the Act if it does 
not require the exercise of skill?’ 


In the present appeal counsel for the appellants put forward three contentions, 
namely, (i) that the competitions were lawful as pool betting under Part I of the 
Act, not failing to comply with the requirement set out in para 13 (a) of Sch 2; (ii) that 
the competitions, being lawful as pool betting under Part I of the Act, could not be 
unlawful lotteries under Part III; and (iii) that in any case there was in the competitions 
an element of skill which prevented them from being lotteries. 

In relation to the appellants’ first contention the relevant provisions of the Act 
are as follows. Section 4 provides: 


‘(2) No person shall carry on any pool betting business otherwise than on 
a track unless he is a registered pool promoter . . . (3) Schedule 2 to this Act 
shall have effect for the purposes of the registration of a person as, and the 
conduct of his pool betting business by, a registered poo! promoter.’ 


Schedule 2, para 13, provides: 


‘Subject to paragraphs 14 to 19 of this schedule, the pool betting business 
carried on by any registered pool promoter shall comply with the following 
requirements—(a) it shall take the form of the promotion of competitions for 
prizes for making forecasts as to sporting or other events, the bets being entries 
in the competitions and the winnings in respect of the bets being the prizes or 
shares in the prizes; (b) each bet shall be an entry in a particular competition; 

. (d) in each competition, the prizes shall be equally available for all the bets, 
and accordingly the question which bets qualify for, or for shares in, the prize 
or prizes and, save so far as it depends on the amounts staked, the amounts of 
the respective shares in the prizes, shall be determined solely by the relative 
success of the forecasts embodied in the respective bets...’ 


Schedule 2, para 29 (2), provides: 


‘If any registered pool promoter fails to comply with any duty imposed upon 
him by this schedule or if any of the provisions of this schedule, except so far 
as they impose duties on the accountant or the registering authority, are 
contravened in the case of the business of any registered pool promoter, the 
registered pool promoter shall be guilty of an offence.’ 


There is also a provision in s 55 of the Act that the expression ‘pool betting’ has the 
same meaning as for the purposes of the Betting Duties Act 1963. The meaning 
of ‘pool betting’ is defined in s 3 of the Betting Duties Act 1963. It is unnecessary for 
the purposes of the present appeal to decide whether or not the participants in the 
competition were making ‘bets’ or engaging in ‘pool betting’. It can be argued 
that for a member merely to stand by and wait and see whether the four numbers 
on his card might happen to correspond with the numbers allocated by the promoters 
in a particular week to the four football teams which in that week won their matches 
and scored the highest aggregate number of goals would not be sufficiently positive 
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or active conduct to constitute a “bet’ or ‘pool betting’. On the other hand, it can be 
argued that a member who in a particular week merely stands by and waits to see 
what happens is passively making a ‘bet’ that his numbers will be the lucky numbers 
for that week. The question which of these opposing arguments should be preferred 
can, and in my view should, be left undecided in this appeal. It has to be considered 
in this appeal whether the competitions, on the assumption that they constitute 
‘pool betting’, comply with the requirement of para 13 (a) or not. Does the pool 
betting business ‘take the form of the promotion of competitions for prizes for making 
forecasts as to sporting or other events’? 

In my view, which is in agreement with the views of the learned magistrate and the 
Divisional Court, the answer is in the negative. There is a long-established course 
of business and the appellants well know the actual character of the competitions 
which they are promoting. On the average in any week 99 per cent of the participants 
do not make any forecast. They already have their numbers which were allocated 
to them in the past when most of them took the numbers which happened to be 
tendered to them and the others chose their numbers having no knowledge as to 
which teams would in future weeks be allocated by the appellants to those numbers. 
The participants have bought their cards, paying 1s for three weeks, and presumably 
they have done so because thereby they support the good cause of cancer research 
and treatment and because they are given the chance of winning a prize if their 
numbers happen to be the lucky numbers in a particular week. They do not have 
to do anything more or think about the matter again. In particular they do not 
have to estimate which teams are going to win and score the most goals. On the 
average in any week 99 per cent of them do nothing. If their numbers happen to 
be the lucky numbers in that week, they win prizes; otherwise, they do not. The 
prizes are not for making forecasts but for holding numbers which happen to be 
lucky in a particular week. 

That is the general and predominant character of the competitions. There are 
the exceptional participants, averaging 1 per cent, who for a particular week use the 
revised pools entry coupon for the purpose of substituting for the previously allocated 
numbers other numbers which they have chosen with knowledge of the teams 
denoted by those numbers for that week. There may also be some participants using 
the postal forecast coupon for making additional bets paying the additional 4d for 
each. These exceptional participants can and presumably do make forecasts; they 
can choose the teams which according to their expectations or hopes are likely to 
win the matches and score the most goals. But these exceptional participants, who 
can and presumably do make forecasts, are too few in comparison with the 99 per 
cent of normal, inactive participants to alter the general character of the competitions, 
which are predominantly not competitions for prizes for making forecasts but 
competitions for prizes for holding lucky numbers. As will be pointed out later 
in relation to the question whether the competitions are lotteries, what is offered in 
substance and reality is a mere lottery available to all the participants, although 
there is associated with it an option for any participant in a particular week to opt 
out of the lottery and make a forecast. Therefore these competitions do not comply 
with the requirement of para 13 (a) and they involve the commission of offences 
under para 29 (2). 

In my view, there is an element of skill in the making of ‘forecasts as to sporting 
or other events’ such as are contemplated by para 13 (a). Of course a person who 
has no knowledge or experience in the relevant field of sporting or other events 
cannot use any skill in his forecasting, and even a person who has such knowledge 
or experience may choose not to make use of it on a particular occasion. But para 
13 (a) evidently contemplates activities such as football pools, and football pools can 
be taken as an illustration. A person who has some knowledge of the football teams 
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concerned and of their records of previous results can and naturally will exercise 
some skill in forecasting which teams are likely to win and (if this also has to be 
forecast) which of them are likely to score the most goals. Obviously, if one knows 
that a particular team has a strong forward line and good supporting half backs 
and is playing against an inferior team with a weak defence, it is reasonable to expect 
the former team to win and have a good score of goals. There is some skill in making 
the forecast, even if the reasonable expectation may be frustrated. 

This conclusion undermines the appellants’ second contention, which is that the 
competitions being lawful pool betting under Part I of the Act cannot be unlawful 
lotteries under Part III. The competitions are not lawful pool betting under Part I, 
because they do not comply with the requirement of para 13 (a). If they did comply 
with that requirement, they would be competitions for prizes for making forecasts 
as to sporting or other events and so would have an element of skill and would for 
that reason not be lotteries. There is no conflict or discrepancy in this respect 
between Part I and Part III of the Act. A competition which, having no element of 
skill, is an unlawful lottery under Part III, cannot be lawful pool betting under 
Part I. 

The third contention of the appellants is that in any case the competitions are not 
lotteries because they have an element of skill. The question which arises here is 
to a large extent answered by what has been said above. The decided cases show 
that (i) a lottery is a distribution of prizes by lot or chance; (ii) for a competition 
to be a lottery the winning of a prize must depend solely on chance and not on skill; 
and (iii) in deciding whether a competition is a lottery or not, a realistic view should 
be taken and regard should be had to the way in which the competition is actually 
conducted: Taylor v Smetten (1), Hall v Cox (2), Willis v Young and Stembridge (3), Scott 
v Director of Public Prosecutions (4), Director of Public Prosecutions v Phillips (5), Moore v 
Elphick (6), and Director of Public Prosecutions v Bradfute and Associates Ltd (7). 

For the 99 per cent in any week, who make no forecast but win prizes if their 
numbers happen to be lucky numbers for that week, the competition has the 
character of a lottery. For them the distribution of the prizes depends entirely on 
chance and no element of skill is involved. Is the competition saved from being a 
lottery by the fact that the participants have in each week an option to substitute 
chosen numbers, involving a choice of teams, and on the average 1 per cent of them 
exercise the option in any week? In my opinion it is not saved from being a lottery 
by that fact In substance and reality what is offered is a lottery available to all the 
participants, but there is associated with it an option to opt out of the lottery in a 
particular week and try to win a prize by making a forecast. This option is some- 
thing colateral to the lottery and does not take away its character as a lottery. In 
my opinion the judgment in Challis vy Newman (8), which is not reported but was 
cited and relied on by Lorp Hewart CJ in Barker v Mumby (9) and by Lc Rp Parker CJ 
in the Divisional Court in the present case, reached a correct conclusion, the facts 
being somewhat similar to those in the present case. 

Some argument in favour of the respondent’s contentions has been based on the 
variety of the prizes in the competitions. Of the prize money 90 per cent was paid 


(1) 48 JP 36; (1883) 11 QBD 207. 
(2) [1899] 1 QB 198. 
(3) 71 JP 6; [1907] 1 KB 448. 

(4) 78 JP 267; [1914-15] All ER Rep 825; [1914] 2 KB 868. 
(5) 98 JP 461; [1934] All ER Rep 414; [1935] 1 KB 391. 
(6) 110 JP 66; [1945] 2 All ER 155. 

(7) 131 JP 117; [1967] 1 All ER 112; [1967] 2 QB 201. 
(8) 27th April, unreported. 
(9) 103 JP 125; [1939] 1 All ER 611. 
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to the participant or participants whose four teams won their matches and scored 
the highest total number of goals, 5 per cent was paid for the highest total of goals 
from three winning teams and a draw, and 2} per cent for the highest total of goals 
from four draws. It can be said that if a participant made a forecast he would natur- 
ally be trying for the 90 per cent for the four winning teams with the highest total of 
goals, and he could hardly be trying at the same time for the 2} per cent for four 
draws with the highest total of goals; if the 2} per cent prize came to him it would 
come by chance and not as a result of his forecast. But I do not think this point 
carries much weight. He might win the 5 per cent as the result of a good forecast 
narrowly missing the right solution, and the 2} per cent would be a mere consolation 
prize for one or more of the losers. The existence of these minor prizes does not in 
itself preclude the making of a genuine forecast aimed at winning the 90 per cent. 
The existence of such minor prizes which could only be won by chance might have 
some effect as an additional factor tipping the scale in a doubtful case, but it is not 
material in the present case. I would dismiss the appeal. 


LORD DIPLOCK: I have had the advantage of reading the opinion of my 
noble and learned friend, Lorp Pearson, with which I agree. I would dismiss 
the appeal. 

Appeal dismissed, 
Solicitors: Swepstone, Walsh & Son, for Gaskell, Rhys & Otto-Jones, Cardiff; Lewin 


Gregory, Mead & Sons, for R H C Rowlands, Cardiff. 
G.F.L.B. 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(PAYNE J) 
15th December 1970 
GSELL v GSELL 


Husband and Wife—Maintenance of wife—High Court order registered in magistrates’ 
court—Application for variation—Substantial expenditure of time—Remission to High 
Court—Maintenance Orders Act, 1958, s 4 (4). 

Where a maintenance order made by the High Court has been registered in a magis- 
trates’ court for enforcement and an application for variation by the husband necessitates 
the examination of affidavits and accounts occupying a substantial length of time the 
justices should consider declining to deal with the application and passing it back to the 
High Court for consideration under s 4 (4) of the Maintenance Orders Act, 1958. 


AppEAat by the husband, Jean Paul Gsell, from an order of Highgate justices refusing 
his application for an order varying a maintenance order made by the High Court 
in favour of his wife, Kathleen Jessie Gsell, and registered in the magistrates’ court, 
and further ordering that {100 should be remitted from the arrears under the wife’s 
order and that he should be sentenced to six weeks’ imprisonment, suspended so long 
as he complied with the maintenance order, and paid {2 a week in respect of the 


arrears. 


PAYNE J: The facts of this case are not of any particular public interest, but 
the case has drawn attention to some provisions of the Maintenance Orders Act 1958 
to which I should like to refer. If a maintenance order is made by the High Court 
and registered in a magistrates court for enforcement, the justices have power under 
s 4 of the 1958 Act to vary the High Court order. 
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In the present case, after the making of the order in the High Court and the regis- 
tration of the order in petty sessions, the husband because of illness ceased to be 
employed at a substantial wage. After a period of some seven months illness the 
doctor certified that he was not fit to return to his salaried employment, and he 
therefore, started a business on his own account. In order to ascertain what were his 
means and what he could afford to pay the wife it has been necessary to consider the 
details relating to the business which he is now conducting, and for that purpose I 
have had to examine affidavits, a large number of exhibits, and a ledger which the 
husband has kept in connection with the business. He and the wife have given oral 
evidence and have been cross-examined, and the case has taken the better part of a 
day. 

It seems clear to me that the justices could not in the ordinary course of events 
have the time to devote to a case like this, nor in most cases would they be likely to 
have access to all the documents which have been brought before me. In such a 
case there is much to be said for the justices declining to consider the application 
for variation and passing the order back to the High Court so that the variation can 
be considered there. Such a step would avoid such an appeal as is made in this case, 
and would in the long run save time and expense. It so happens that in the present 
case I have had the advantage of affidavits and of oral evidence, but in some cases 
an appeal like this might be presented only on the justices’ notes and reasons. I 
am not in any sense criticising the justices in the present case because no application 
was made to them to remit the matter here, nor when they started on this matter 
could they appreciate how complicated it was going to become. But in a suitable 
case, as it seems to me, it would be wise to pass variation back to the High Court 
instead of dealing with it in the magistrates’ court. The power so to do is in s 4 (4) 
of the Maintenance Orders Act 1958, which provides: 


‘If it appears to the court to which an application is made by virtue of sub-s (2) 
of this section for the variation of a rate of payments specified by a registered 
order that, by reason of the limitations imposed on the court’s jurisdiction 
by the last foregoing subsection or for any other reason, it is appropriate to 
remit the application to the original court, the first-mentioned court shall so 
remit the application, and the original court shall thereupon deal with the 
application as if the order were not registered.’ 


Solicitors: Austin, Ryder ¢ Co; Breeze ¢ Wyles. 
G.F.L.B. 
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COURT OF APPEAL (CRIMINAL DIVISION) 
(EpmMuND Davies AND Cross, L]J, AND SHAW J) 
oth November 1970 
R v MARRIOTT 


Criminal Law—Dangerous drug—Possession—Evidence—Minute quantity of drug found 
on analysis. 

In the appellant’s house police found a penknife which the appellant admitted was 
his property, and on a blade of it, when it was tested in a forensic science laboratory, 
were found 0.03 grains of cannabis resin. 

Hep: in view of the minute quantity of resin found the conviction of the appellant 
of being found in possession of the drug could not be supported without proof by the 
prosecution that he had had reason to think that at least there was some foreign matter 
on the blade. 

Warner v Metropolitan Police Commissioner (1968) (132 JP 378) distinguished. 

AppeaL by Charles Percival Marriott against his conviction at Cardiff Quarter 
Sessions of being in possession of a dangerous drug. 


H V Williams for the appellant. 
A M Jones for the Crown. 


EDMUND DAVIES LJ delivered this judgment of the court: On 2nd April 
1970 at the quarter sessions of the capital city of Cardiff before the assistant recorder, 
Charles Percival Marriott was convicted of unlawful possession of cannabis and he 
was conditionally discharged. By leave of the single judge he now appeals against 
his conviction. 

The facts may be shortly stated. On 22nd December 1969 members of the South 
Wales drug squad searched the appellant’s house in Cardiff. From the fireplace of 
the middle ground-floor room a police constable recovered some typical reefer 
cigarette ends which later proved to be free of any drug. She gave evidence that the 
appellant told her that he rented out that room, but that the tenant had left. 
Detective Constable Allsop gave evidence that he searched the appellant’s bedroom, 
and that in a drawer of the headboard of the bed he found a penknife. He asked 
the appellant if it was his property and the appellant acknowledged that that was so. 
The important evidence of the police constable then continued: 

‘I said to [the appellant]: “The blade of this knife appears to have been heated. 

That would be consistent with it having been used to cut cannabis”. I cautioned 

him. He shrugged and said nothing.’ 


That appears to be the only evidence of what was said in relation to the appearance 
of the blade of that knife, namely, that it looked as though it had been heated. No 
suggestion was then made that there was any foreign matter detectable on the blade. 

That knife was later sent to a forensic science laboratory. Tests disclosed that 
adhering to the broken blade were 0-03 grains of cannabis resin. When the appellant 
was told of the result of the analysis, he said: 


‘I don’t believe it. If you’d said there was stuff on the reefer ends, I wouldn't 
have said anything about it, but you amaze me when you say there was stuff 
on the knife. The point’s broken off. There couldn’t be any left on there. 
They [I suppose that means the police] must have put it there themselves.’ 


That was the case for the Crown regarding the minute quantity of cannabis found 
on the knife-blade. 
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The appellant gave evidence that for about five years the ground-floor room had 
been used by a friend and then by the appellant’s mother who stayed there for a 
while, and also by various other friends from time to time. He disputed that the 
knife was his property. He claimed that his wife had given him the knife, which 
he had not seen before. He thought it might belong to a Mr Shakespeare who had 
on occasion stayed in the middle room. He had opened the knife, but had never 
examined it and had put it in the drawer. His wife gave evidence that she had found 
the knife in a drawer in the middle room on the ground-floor three weeks or so 
before the police search. She did not know who the owner was. She gave it to her 
husband and he put it in the drawer, saying: ‘If anybody asks for it, it is there for 
them’. 

In a direction to the jury, which, in the view of this court, is unfortunately open to 
one important criticism, the learned assistant recorder clearly reminded them that 
the evidence had been that, while the charge related to the unlawful possession of 
0°03 grains of cannabis resin, the normal quantity of that drug used for a single 
reefer cigarette varies between to and 15 grains, so that they were trying a 
case relating to the alleged possession of cannabis resin equivalent to about one- 
thirtieth of a single cannabis cigarette containing the lesser amount of about ro grains. 
He directed the jury, as was proper in view of the decisions of this court, that the 
prosecution had to establish possession of an identifiable quantity of resin. 


stressed that he was not charged with the possession of a penknife. He was charged 
with the unlawful possession of cannabis. The learned assistant recorder said there 
was nothing to contradict the allegation that the cannabis resin ‘emanated’ from 
the blade of the penknife. Then he continued: 


‘I direct you in these terms: the possession of the penknife means the actual 
custody of the penknife at the material time.’ 


He went on to say that the defence had urged that the Crown had to establish that 
the appellant must know of the presence of the cannabis resin on the knife at the time 
when it was in his bedside drawer. He commented: 


‘Members of the jury, that is not the law. The prosecution do not have to 
establish knowledge on the part of the accused person, otherwise, you may think, 
a coach and horses could be driven through the purpose of the Dangerous Drugs 
Act [1965]. Let us take an example. Imagine a man is charged with possessing 
a dangerous drug, and the prosecution’s case is that there is found in his home 
a pound of that dangerous drug among other materials in a cupboard, the 
accused man would be able to say: “I did not know it was a dangerous drug and, 
therefore, I am not guilty”. What the law says is this, that a person shall not be 
in possession of a drug unless he is licensed or authorised to be in possession of it. 
It is a mandatory section.’ 


Now, was that satisfactory? This court is unanimous in reading those words as 
amounting to a direction that, if the jury were satisfied that at the material time 
the appellant was knowingly in possession of a penknife, then (a) if, even unbeknown 
to the appellant, there was on that penknife foreign matter; and (b) if, even un- 
beknown to the appellant, cannabis resin was contained in that undetected foreign 
matter, he had no defence to the charge of being in unlawful possession of 0-03 grains 
of cannabis. 

The learned assistant recorder doubtless had the decision of the House of Lords 
in Warner v Metropolitan Police Comr (1) in mind. But that was a case significantly 


(1) 132 JP 378; [1968] 2 All ER 356; [1969] 2 AC 256. 


\ 
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different in its facts from the present case. There the police found in the appellant's 
van two cases, one containing scent and the other prohibited drugs. The accused’s 
defence was that he had gone to a café, expecting to collect one case of a sort of 
scent in which he dealt as a side-line, which was to be left there for him by a man, 
and that he assumed that both the cases which he found had been left for him con- 
tained nothing but scent. The judge directed the jury that if the accused had control 
of the case which, in fact, turned out to be full of drugs, an offence was committed, 
and the fact that he did not know what the contents were would be relevant only 
in mitigation. He was convicted and his conviction was affirmed by the Court of 
Appeal. The matter then went to the House of Lords who dismissed the appeal. 

Not all members of the House of Lords expressed themselves in precisely the same 
way, but for the purposes of this present appeal the result of Warner’s case may 
broadly speaking and (we hope) with accuracy be stated in this way. If a man is in 
possession, for example, of a box and he knows that there are articles of some sort 
inside it and it turns out that the contents comprise, for example, cannabis resin, 
it does not lie in his mouth to say: ‘I did not know the contents included resin’. On 
the contrary, on those facts he must be regarded as in possession of it, and, if not 
lawfully entitled, would, therefore, be guilty of an offence such as that charged in 
the present case. But what about a man who is undoubtedly in possession of a pen- 
knife which, as far as he knows, has no foreign matter on it at ali, but, on the minute 
analysis to which it is subjected in the forensic laboratory, it then emerges (a) that 
there is foreign matter adhering to the blade and (b) that that minute foreign 
matter is, in fact, cannabis resin? Does it follow as night follows day that such a man 
must necessarily be guilty of the grave offence of being in unlawful possession of the 
minute quantity of cannabis resin, or is it incumbent on the prosecution to establish 
that he had reason to think that at least there was some foreign matter on the blade 
or on other parts of the knife? 

It might be urged that, if knowledge of the existence of some foreign matter is 
established, the decision in Warner’s case must lead to the conclusion that thereafter 
it would be no defence to say: ‘Although I could see just a speck of stuff sticking to 
the blade, I did not know the speck was cannabis’. Perhaps the law does go as far as 
that. But must not the jury at least be directed that the Crown has to establish 
that the accused person had reason to know that there was foreign matter on the 
knife? We think that nothing said in Warner’s case negatives the necessity for some 
such direction, and none was here given. It does not seem to us to be the law that 
proof of the mere possession of the penknife, without more, was enough. 

Counsel for the Crown, who as always has assisted the court greatly by his submis- 
sions, has rightly reminded us of some very suspicious features of this case. They 
might lead one to the conclusion that in the house occupied (although not wholly 
and exclusively) by the appellant, the smoking of reefer cigarettes went on from time 
to time. There was a mark of heating on the knife-blade which led Detective Con- 
stable Allsop to say to the accused that it had been used for heating, and it would be 
open to the jury, insofar as it was material, to come to the conclusion on the whole 
of the evidence that possibly that very knife had in the recent past been used to cut 
up cannabis resin. But that was not the charge. The charge was that at the time that 
the appellant was picked up by the police he was in possession of 0-03 grains of resin. 
We do not think, in the absence of what we regard as the proper direction in the 
circumstances of the case, that this conviction ought to stand. We, accordingly, 
allow the appeal. Conviction quashed. 
Solicitors: Crowley, Grossman & Hermer, Cardiff; R H C Rowlands, Cardiff. 


G.F.L.B. 





Justice of the Peace and Local Government Review Reports, April 3, 1971. 


JUSTICE OF THE PEACE AND 


COURT OF APPEAL (CIVIL DIVISION) 
(Lorp DENNING, MR, WipGery AND Mecaw, LJJ) 
23rd, 24th November 1970 
WILSON AND ANOTHER v LIVERPOOL CITY COUNCIL 


Town and Country Planning—Compulsory purchase—Compensation—Reference to Lands 
Tribunal—Agreement between parties as to basis of assessment—Subsequent decision of 
House of Lords that that basis wrong—Power of court to remit case to tribunal—Discretion. 

rhe L council sought to acquire compulsorily land belonging to the claimants. Notice 
to treat was given on 20th May 1965, and the council entered into possession on 26th July 
1966. A dispute having arisen as to the amount of the compensation payable to the 
claimants the matter was referred to the Lands Tribunal. Before the tribunal both 
parties proceeded on the basis that the value of the land should be assessed as at the date 
of the notice to treat, and in July 1969 the tribunal determined the amount of compensa- 
tion on that basis. Five days later the House of Lords gave its decision in West Midland 

Baptist (Trust) Association v Birmingham City Corporation (133 JP 524) by which they held 

that compensation in such a case was to be assessed, not by reference to the value pre- 

vailing at the date of the notice to treat, but by reference to that prevailing, inter alia, when 
possession of the land was taken. The value of the claimants’ land having increased 
between May 1965 and June 1966, they appealed against the decision of the tribunal. 

Hep: while it was within the jurisdiction of the court to send the case back to the 
tribunal for re-assessment of the compensation in accordance with the House of Lords 
decision, that was a matter of discretion, and in the circumstances of the present case the 
court would not allow the valuation to be re-opened. 


Town and Country Planning—Compulsory purchase—Compensation—Assessment—A pplica- 
tion of Pointe Gourde principle to cases under Land Compensation Act, 1961, s 6 (1), 
Sched 1, part 1. 

In assessing compensation payable to landowners on a compulsory purchase of their 
land the Lands Tribunal applied the principle laid down in Pointe Gourde Quarrying and 
Transport Co Ltd v Sub-Intendent of Crown Lands ([1947] AC 565), namely, that a deduction 
should be made on account of any increase in the value of the land which was due to the 
scheme underlying the acquisition. On appeal by the landowners, 

Hep: the provision in s 6 (1) of the Land Compensation Act, 1961, that in assessing 
compensation no account was to be taken in specified cases of any increase or diminution 
in the value of the acquired property did not exhaustively define the increases which were 
not to be taken into account; therefore, other increases, including any under the Pointe 
Gourde principle, could be taken into account in cases under the Act, and the principle 
had been rightly applied by the tribunal in the present case. 


Case Stratep by Lands Tribunal. 


T H Pigot QC, ] Turner and W George for the claimants. 
D B McNeill QC and F Reynold for the council. 


LORD DENNING MR: In this case Liverpool City Council (‘the council’) 
have used their compulsory powers to acquire 74 acres of land for housing purposes. 
The Lands Tribunal assessed its value as at the date of the notice to treat, 20th May 
1965. They valued it at £343,500. The claimants, the landowners, appeal. They say 
that the land should have been valued as at the date when the council entered on the 
land, ie, 26th June 1966. During the intervening 13 months there had been a very 
rapid increase of land values, especially in this part of Liverpool. The value at the 
later date, it is said, would be over {[-400,000. The council take a preliminary objec- 
tion. It says that before the Lands Tribunal the parties conducted the inquiry 
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on the basis that the proper date was the date of the notice to treat, 20th May 1965, 
and that the claimants should not now be allowed to turn round and say that it 
should have been the date of entry, 26th June 1966. 

On this point it is necessary to keep in mind the changing law. In 1867 in Penny 
v Penny (1) Str WILLIAM PAGE-Woonp VC said: ‘... every man’s interest shall be valued, 
rebus sic stantibus, just as it occurs at the very moment when the notice to treat was 
given.’ That was accepted as correct for the next too years. The valuation was 
always made as at the date of the notice to treat. Just roo years later in 1967 the 
Court of Appeal threw great doubt on that proposition. In West Midland Baptist 
(Trust) Association (Incorporated) v Birmingham City Corpn (2) SALMON LJ said: 


‘I have grave doubts whether the open market prices prevailing at the 
date of the service of the notice to treat form the correct basis for assessing 
compensation.’ 


Sacus LJ agreed with that view. Setters LJ thought that it was not open to the 
Court of Appeal to change the law, but ‘the House of Lords may have greater 
freedom’. Those doubts were expressed on 27th October 1967. 

On 31st May 1968, the council referred this present case to the Lands Tribunal for 
it to fix the value to be placed on the land. The advisers on each side proceeded on 
the footing that the value was to be assessed as at the date of the notice to treat. 
They paid no regard to the doubts expressed in the Court of Appeal. The valuers 
submitted their figures as at the date of the notice to treat. In April 1969, the case 
was heard by the Lands Tribunal. It took 12 days between 21st April 1969 and 
6th May 1969. It was conducted on the basis that the date of the valuation was the 
date of the notice to treat. On the 12th day (the last day) in the final reply on behalf 
of the claimants counsel said that he wanted to keep open the point whether the date 
of the notice to treat was the proper date. Otherwise nothing was said about it. 
The tribunal reserved its decision. Soon afterwards, while the tribunal was still 
considering its decision, the House of Lords, between 12th and 21st May 1969, heard 
the argument in the appeal in the West Midland Baptist (Trust) case (2). The House 
reserved its decision. Before the House gave its decision the Lands Tribunal, on 
11th July 1969, gave its award in the present case. It said: 


‘It is common ground between the parties (for the purpose of this hearing at 
any rate) that the valuation should be made as at the date of the accepted notice 
to treat, namely 20th May 1965.’ 


It awarded £343,500. 

Five days later, on 18th July 1969, the House of Lords gave its decision. It was 
published in the Times newspaper on the next day and has now been reported (2). The 
House said that the practice which had prevailed for over 100 years was wrong. 
Although r (2) of s 5 of the Land Compensation Act 1961 did not come up directly 
for decision, the House expressed its opinion on it. Lorn Rerp said: 


‘Sometimes possession is taken before compensation is assessed. Then it 
would seem logical to fix the market value of the land as at that date... the 
present practice with regard to r. (2) is wrong...’ 


Lorp Morris oF Bortu-y-GEst said: 
‘The date by reference to which the value of the land should be assessed 


(1) (1868), LR 5 Eq 227. 
(2) [1968] 1 All ER 205; [1968] 2 QB 188; affd HL 133 JP 524; [1969] 3 All ER 172; [1970] AC 874. 
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COURT OF APPEAL (CIVIL DIVISION) 
(LorpD DENNING, MR, WIipGERY AND MeEcaw, LJJ) 
23rd, 24th November 1970 
WILSON AND ANOTHER v LIVERPOOL CITY COUNCIL 


Town and Country Planning—Compulsory purchase—Compensation—Reference to Lands 
Tribunal—Agreement between parties as to basis of assessment—Subsequent decision of 
House of Lords that that basis wrong—Power of court to remit case to tribunal—Discretion. 

rhe L council sought to acquire compulsorily land belonging to the claimants. Notice 
to treat was given on 20th May 1965, and the council entered into possession on 26th July 
1966. A dispute having arisen as to the amount of the compensation payable to the 
claimants the matter was referred to the Lands Tribunal. Before the tribunal both 
parties proceeded on the basis that the value of the land should be assessed as at the date 
of the notice to treat, and in July 1969 the tribunal determined the amount of compensa- 
tion on that basis. Five days later the House of Lords gave its decision in West Midland 
Baptist (Trust) Association v Birmingham City Corporation (133 JP 524) by which they held 
that compensation in such a case was to be assessed, not by reference to the value pre- 
vailing at the date of the notice to treat, but by reference to that prevailing, inter alia, when 
possession of the land was taken. The value of the claimants’ land having increased 
between May 1965 and June 1966, they appealed against the decision of the tribunal. 

Hetp: while it was within the jurisdiction of the court to send the case back to the 
tribunal for re-assessment of the compensation in accordance with the House of Lords 
decision, that was a matter of discretion, and in the circumstances of the present case the 
court would not allow the valuation to be re-opened. 


Town and Country Planning—Compulsory purchase—Compensation—Assessment—Applica- 
tion of Pointe Gourde principle to cases under Land Compensation Act, 1961, s 6 (1), 
Sched 1, part 1. 

In assessing compensation payable to landowners on a compulsory purchase of their 
land the Lands Tribunal applied the principle laid down in Pointe Gourde Quarrying and 
Transport Co Ltd v Sub-Intendent of Crown Lands ([1947] AC 565), namely, that a deduction 
should be made on account of any increase in the value of the land which was due to the 
scheme underlying the acquisition. On appeal by the landowners, 

Hetp: the provision in s 6 (1) of the Land Compensation Act, 1961, that in assessing 
compensation no account was to be taken in specified cases of any increase or diminution 
in the value of the acquired property did not exhaustively define the increases which were 
not to be taken into account; therefore, other increases, including any under the Pointe 
Gourde principle, could be taken into account in cases under the Act, and the principle 
had been rightly applied by the tribunal in the present case. 


Case Statep by Lands Tribunal. 


T H Pigot QC, J Turner and W George for the claimants. 
D B McNeill QC and F Reynold for the council. 


LORD DENNING MR: In this case Liverpool City Council (‘the council’) 
have used their compulsory powers to acquire 74 acres of land for housing purposes. 
The Lands Tribunal assessed its value as at the date of the notice to treat, 20th May 
1965. They valued it at £343,500. The claimants, the landowners, appeal. They say 
that the land should have been valued as at the date when the council entered on the 
land, ie, 26th June 1966. During the intervening 13 months there had been a very 
rapid increase of land values, especially in this part of Liverpool. The value at the 
later date, it is said, would be over £400,000. The council take a preliminary objec- 
tion. It says that before the Lands Tribunal the parties conducted the inquiry 
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on the basis that the proper date was the date of the notice to treat, 20th May 1965, 
and that the claimants should not now be allowed to turn round and say that it 
should have been the date of entry, 26th June 1966. 

On this point it is necessary to keep in mind the changing law. In 1867 in Penny 
v Penny (1) Str WiLL1AMPaGE-Woop VC said: ‘... every man’s interest shall be valued, 
rebus sic stantibus, just as it occurs at the very moment when the notice to treat was 
given.’ That was accepted as correct for the next too years. The valuation was 
always made as at the date of the notice to treat. Just roo years later in 1967 the 
Court of Appeal threw great doubt on that proposition. In West Midland Baptist 
(Trust) Association (Incorporated) v Birmingham City Corpn (2) SALMON LJ said: 


‘| have grave doubts whether the open market prices prevailing at the 
date of the service of the notice to treat form the correct basis for assessing 
compensation.’ 


Sacus LJ agreed with that view. Setters LJ thought that it was not open to the 
Court of Appeal to change the law, but ‘the House of Lords may have greater 
freedom’. Those doubts were expressed on 27th October 1967. 

On 31st May 1968, the council referred this present case to the Lands Tribunal for 
it to fix the value to be placed on the land. The advisers on each side proceeded on 
the footing that the value was to be assessed as at the date of the notice to treat. 
They paid no regard to the doubts expressed in the Court of Appeal. The valuers 
submitted their figures as at the date of the notice to treat. In April 1969, the case 
was heard by the Lands Tribunal. It took 12 days between 21st April 1969 and 
6th May 1969. It was conducted on the basis that the date of the valuation was the 
date of the notice to treat. On the 12th day (the last day) in the final reply on behalf 
of the claimants counsel said that he wanted to keep open the point whether the date 
of the notice to treat was the proper date. Otherwise nothing was said about it. 
The tribunal reserved its decision. Soon afterwards, while the tribunal was still 
considering its decision, the House of Lords, between 12th and 21st May 1969, heard 
the argument in the appeal in the West Midland Baptist (Trust) case (2). The House 
reserved its decision. Before the House gave its decision the Lands Tribunal, on 
11th July 1969, gave its award in the present case. It said: 


‘It is common ground between the parties (for the purpose of this hearing at 
any rate) that the valuation should be made as at the date of the accepted notice 
to treat, namely 20th May 1965.’ 


It awarded £343,500. 

Five days later, on 18th July 1969, the House of Lords gave its decision. It was 
published in the Times newspaper on the next day and has now been reported (2). The 
House said that the practice which had prevailed for over 100 years was wrong. 
Although r (2) of s 5 of the Land Compensation Act 1961 did not come up directly 
for decision, the House expressed its opinion on it. Lorp Ret said: 


‘Sometimes possession is taken before compensation is assessed. Then it 
would seem logical to fix the market value of the land as at that date... the 
present practice with regard to r. (2) is wrong...’ 


Lorp Morris oF Bortu-y-Gest said: 
‘The date by reference to which the value of the land should be assessed 


(1) (1868), LR 5 Eq 227. 
(2) [1968] 1 AIl ER 205; [1968] 2 QB 188; affd HL 133 JP 524; [1969] 3 All ER 172; [1970] AC 874. 
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under r. (2) is the date when the value is being agreed or is being assessed by 
the appropriate tribunal or, if it is earlier, the date when possession was taken.’ 


In consequence of those observations, it was plain that in the present case the valuation 
ought, in point of law, to have been taken as at the date of entry into possession, 
ie 26th June 1966, and not at the date of the notice to treat. When the claimants 
appreciated this they gave notice of appeal. The tribunal stated a Case in which it 
set out the position: 


‘At the hearing the valuations relied on by both parties purported to quantify 
the compensation as at the date of the notice to treat. The claimants’ case 
was opened and presented on the basis that compensation was to be quantified 
as at the date of the notice to treat and no alternative valuations were submitted: 
there was therefore no issue between the parties as to what was the right date 
to take for valuation purposes, and our decision proceeded on the same basis, 
that is to say, we assessed compensation as at the date of the notice to treat ... 
At the date of our hearing the appeal in the case of Birmingham City Corpn v 
West Midland Baptist (Trust) Association (Incorporated) (1) had not been heard in 
the House of Lords. It was known, however, that this appeal was to be heard 
shortly and counsel for the claimants told us in his closing address that because 
of this he wished to reserve the question of what was the right date to take for 
the assessment of compensation. We have been asked by the claimants to 
record this matter and accordingly do so.’ 


On this appeal counsel for the claimants asks that the case should be sent back to 
the Lands Tribunal so that the valuation can be taken as at the proper date, 26th 
June 1966. He cites Lissenden vy C A V Bosch Ltd (2) where a man who had not got 
enough compensation under the Workmen’s Compensation Act 1925 was allowed to 
appeal on the ground that compensation should have been larger. It is, of course, 
within the jurisdiction of this court to remedy errors made in point of law by a 
tribunal of first instance. It has sometimes happened that the law has been changed 
by a subsequent decision of this court or of the House of Lords, and this court has 
extended the time for appeal so as to allow the previous decision to be corrected: 
see Re Berkeley, Borrer v Berkeley (3). But it is a matter for the discretion of the court. 
In this case I do not think that we should allow this valuation to be reopened. 
The advisers of the claimants must have known of the West Midland Baptist (Trust) 
case (1). They must have seen the judgments given in this court in October 1967 
long before the Lands Tribunal entered on this reference. Anyone reading that 
case could have seen that there was a big question mark about the date of the notice 
to treat. If the advisers of the claimants had desired to keep that as a live point, they 
should have asked the valuers to have made alternative valuations and to have put 
them before the tribunal. The tribunal would then have given an award in an 
alternative form such as is contemplated by the Lands Tribunal Rules 1963, r 49 (5), 
and was done in the West Midland Baptist (Trust) case. Instead of asking for an 
alternative award, the claimants went before the tribunal asking for one 
valuation on a single date, the date of the notice to treat. They conducted a long, 
detailed hearing for 12 days at great expense on that basis. They cannot be allowed 
now to reopen the matter, and ask for a valuation at another date. I think that the 
preliminary objection should be upheld and the appeal on this point should not 
be allowed. 


(1) [1968] 1 All ER 205; [1968] 2 QB 188; affd HL 133 JP 524; [1969] 3 All ER 172; [1970] AC 874. 
(2) [1940] AC 412. 
(3) [1945] 1 All ER 83; [1945] Ch 107; rvsd HL sub nom Countess of Berkeley v Berkeley [1946] 
2 All ER 154; [1946] AC 556. 
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WIDGERY LJ: l[agree. The claimants contend that the tribunal committed 
an error of law in making its assessment by reference to valuations relating to the 
date of the notice to treat rather than to the date of the notice of entry. This point 
was not taken before the tribunal; indeed, on the contrary, the claimants in conjunc- 
tion with the council were at some pains to agree that the date of the notice to treat 
was the proper date. If we were now to allow the appeal to proceed on this basis, 
it would inevitably mean that the matter would have to be sent back to the tribunal 
for further findings of fact. Counsel differed in their observations as to how lengthy 
and expensive that further hearing might be, but that there would have to be a 
further hearing is beyond doubt. It seems to me therefore that this case is within 
the well known rule of practice that, if a point is not taken in the court of trial, it 
cannot be taken in the appeal court unless that court is in possession of all the material 
necessary to enable it to dispose of the matter finally, without injustice to the other 
party, and without recourse to a further hearing below. 

In appeals by way of Case Stated, such as this, I would have thought that that 
principle was of particular importance. I recognise, as does Lorp Denninc MR, 
that, being a rule of practice, this rule contains an element of discretion. There may 
well be cases in which justice demands that a different view be taken owing to the 
special circumstances of the case, but this, in my judgment, is clearly a case in which 
no sort of exception should be made. The claimants had the benefit of the best 
expert advice. They had, as Lorp Denninc MR has pointed out, ample time to 
consider the judgment of the Court of Appeal in West Midland Baptist (Trust) Associa- 
tion (Incorporated) v Birmingham City Corpn before the reference was even under- 
taken, and they determined to go ahead and fight this matter on the basis of the 
understanding of the law which we had had for roo years prior to that time. I see 
no reason whatever why an exception should be made in their case under the court’s 
discretion, and I too would rule that this part of the appeal cannot go forward. 


MEGAW LJ: | agree with the view expressed by Lorp Denning MR and 
Wincery LJ that this is a matter for discretion in this court whether or not the 
claimants ought to be allowed to argue in this court a point of law which was not 
argued in the Lands Tribunal. I agree also, for the reasons given by Lorp DENNING 
MR and Wipcery LJ, that in this case the discretion ought not to be exercised in favour 
of the claimants in the circumstances which here prevail. 


Further argument having been heard, 


LORD DENNING MR. The claimants have a second ground of appeal. They 
say that the Lands Tribunal, in making its valuation, applied the Pointe Gourde 
principle when it ought not to have done so. To appreciate this point I must sum- 
marise the history of this acquisition. In 1960 the council was very much pressed to pro- 
vide housing accommodation. It could only find one area suitable for housing develop- 
ment. It wassome 391 acres between two golf courses. It was in private ownership. The 
council managed to buy some 305 acres of it by agreement. But there was quite a 
large area which it was unable to acquire by agreement. It took steps to obtain 
compulsory powers over it. I will not go into details, but I may say that on 14th 
November 1963 the Minister of Housing and Local Government himself granted 
the council permission to develop the whole of the land. On 28th February 1964, 
the council made a compulsory purchase order for the remaining portion which it 
wanted to acquire. There was a public inquiry. The inspector made recom- 
mendations suggesting that some should be left for private development, but those 
were overruled by the Minister. On 27th January 1965, the Minister confirmed 
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the compulsory purchase order without modification. He felt that the council's 
urgent housing needs and its slum-clearance problems should take precedence 
over other considerations. We are only concerned with 74 acres belonging to one 
owner. On 2nd May 1965, the council gave notice to treat. The Lands Tribunal 
assessed the value of the land as at that date. In making its calculations, it made a 
deduction on account of an increase in value which was due to the scheme underlying 
the acquisition. The tribunal applied the principle which was stated by Lorp 
MacDermotr in Pointe Gourde Quarrying and Transport Co td v Sub-Intendent of 
Crown Lands (1 


‘It is well settled that compensation for the compulsory acquisition of land 
cannot include an increase in value which is entirely due to the scheme under- 
lying the acquisition.’ 


rhe principle goes back to Fraser v City of Fraserville (2) in which the Privy Council 
said: 

‘the value to be ascertained is the value to the seller of the property in 
its actual condition at the time of expropriation with all its existing advantages 
and with all its possibilities, excluding any advantage due to the carrying out 
of the scheme for which the property is compulsorily acquired’ 


[he question has arisen whether that principle applies to cases under the Land 
Compensation Act 1961. That Act contains an elaborate provision about prospective 
development. It sets out in a schedule the circumstances in which no account is 
to be taken of any increase in value due to the prospect of development: see s 6 (1) 
and Part of sch 1. It is suggested that that provision contains a code which defines 
exhaustively the increases which are not to be taken into account, so that any other 
increase is to be taken into account, and, accordingly, there is here no room for the 
Pointe Gourde principle. This court has rejected that argument. In Viscount Camrose 
v Basingstoke Corpn (3) we held that the Pointe Gourde principle still applies to de- 
velopment which is not mentioned in sch 1 to the 1961 Act. Counsel for the claimants 
recognises that that decision is binding on this court but he may desire to challenge 
it in the House of Lords. Accepting the decision, however, he says that the Pointe 
Gourde principle does not apply here. The principle only applies, he says, when 
the scheme is precise and definite, and is made known to all the world. He referred 
us to the cases in Chancery on building schemes, such as Elliston v Reacher (4) and 
Reid v Bickerstaffe (5). 

I do not accept counsel’s submission. A scheme is a progressive thing. It starts 
vague and known to few. It becomes more precise and better known as time goes 
on. Eventually it becomes precise and definite, and known to all. Correspondingly, 
its impact has a progressive effect on values. At first it has little effect because it is 
so vague and uncertain. As it becomes more precise and better known, so its impact 
increases until it has an important effect. It is this increase, whether big or small, 
which is to be disregarded as at the time when the value is to be assessed. 

The tribunal gave an excellent reasoned decision. I find no fault in it. It said: 


‘We have no doubt that the “scheme” was the [council’s] proposal to develop 
the whole of the [391 acres] for residential and ancillary purposes... We think 
(1) [1947] AC 565. 
(2) [1917] AC 187. 
3) 130 JP 368; [1966] 3 All ER 161. 
374: affd CA [1908-10] All ER Rep 612; [1908] 2 Ch 665. 


[1908-10] All ER Rep 298; [1909] 2 Ch 305. 
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a prospective purchaser of the subject land would have known well enough by 
November 1963 what the scheme was when the Minister granted outline plan- 
ning permission; or at the very latest by the end of January 1965, when the 
compulsory purchase order was confirmed.’ 


The tribunal stated that it was satisfied that by the date of the notice to treat a 
purchaser would have known enough about the scheme to have been able to allow 
for its effect in deciding what price he would pay for the subject land. 

Applying the Pointe Gourde principle, the tribunal made its valuation in this way. 
It took some comparable land, next to these 74 acres, which had been sold in 1965 
for £6,700 an acre by a private owner to a private developer. That was the dead 
ripe value. That value was an enhanced value because seller and purchaser knew 
of the scheme and knew that the council would install sewage works and so forth 
of which the developer could take advantage, and it was two years in advance ol 
the land the subject of this inquiry. Making all allowances, and deducting the increase 
owing to the scheme, it arrived at a value of £343,500. I think that the tribunal 
was quite right to deduct the increase owing to the scheme. I would dismiss this 
appeal accordingly. 


WIDGERY LJ: | agree. Whenever land is to be compulsorily acquired, this 
must be in consequence of some scheme or undertaking or project. Unless there 
is some scheme or undertaking or project compulsory powers of acquisition will 
not arise at all, and it would, I think, be a great mistake if we tended to focus our 
attention on the word ‘scheme’ as though it had some magic of its own. It is merely 
synonymous with the other words to which I have referred, and the purpose of the 


so-called Pointe Gourde rule is to prevent the acquisition of the land being at a price 
which is inflated by the very project or scheme which gives rise to the acquisition. 

The extent of the scheme is a matter of fact in every case, as is shown by the decision 
of Fraser v City of Fraserville (1), to which Lorp DenninG MR has referred _ It is for the 
tribunal of fact to consider just what activities—past, present or future—are properly 
to be regarded as the scheme within the meaning of this proposition. The scheme will 
always exist in some shape or form by the time the notice to treat is served. It 
must, indeed, be in some shape or form at the confirmation of the compulsory 
purchase order itself, and then, as Lorp DENNING says, it may develop almost 
from day to day, and the ultimate question for the valuer is to decide to what extent 
the dead ripe value of the land on the day on which the valuation is to be made has 
been increased by reason of the existence of the scheme. We were invited by junior 
counsel for the claimant to lay down rules and regulations governing the assessment 
of this element, but this, in my judgment, would be entirely wrong. It is essentially 
the duty of the valuer, using his skill, to decide what part of the open market dead 
ripe value of land is fairly to be regarded as having been contributed by the scheme. 
It is entirely a matter for the valuer, not a question for this court at all, and I too 
would dismiss this appeal. 


MEGAW Lj: I agree. 
\ppeal dismissed. 
Solicitors: Gregory, Rowcliffe < Co, for Benjamin, Kay & Berman, Liverpool; Stanley 
Holmes, Town Clerk, Liverpool. 
G.F.L.B. 


(1) [1917] AC 187. 
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NOTTINGHAM ASSIZES 
KILNER Brown J) 
3rd October 1970 
R vy STEVENSON AND OTHERS 
Criminal Law—Evidence—Electronic tape recording—Proof by prosecution of originality. 


Where in a criminal case the prosecution tender as evidence electronic tape recordings 
and the defence contend that such recordings have been fabricated and are not the 
original recordings, before the recordings can be admitted as evidence the prosecution 
must prove beyond reasonable doubt that they are the original, unaltered, recordings. 


TRIAL on indictment. 

At the trial of the defendants, Ronald Stevenson, Barry Hulse and Raymond 
Whitney, being police officers who had been indicted at Nottingham Assizes on charges 
of conspiring to pervert the course of justice, the prosecution sought to tender in 
evidence electronic tape recordings alleged to be of conversations between the 
defendants and a witness for the prosecution. The defendants objected to the admis- 
sibility of these recordings, and His Lorpsuip heard argument on the question. 


Kenneth Mynett QC and J P Harris for Stevenson. 
P J Cox QC and BJ Appleby for Hulse. 
D M Cowley OC and K Matthewman for Whitney. 


KILNER BROWN J: Counsel for all three defendants have submitted that 
evidence tendered by the prosecution is inadmissible or is so tainted that it should 
be excluded. This evidence consists of electronic tape recordings of human voices 
alleged to be conversations between the defendants and one of the witnesses for the 
prosecution. It is said that the recordings have been fabricated and are not originals. 

In considering this matter I have endeavoured to apply certain principles estab- 
lished by authority. The clearest and most authoritative statement of these principles 
is to be found in the reasons of the Board given by Lorp Gopparp CJ in Kuruma Son 
of Kaniu v R (1). As a general rule any material which is relevant and of probative 
value is admissible. It matters not how it is obtained. To the general rule that all 
relevant matter is admissible there are two exceptions. The first exception, which 
historically stems from the former prohibition on an accused person from giving 
evidence on his own behalf, is that oral or written statements which incriminate the 
accused and are made by him must be voluntary and are inadmissible if obtained 
by intimidation or inducement. The second exception, which involves a pragmatic 
test founded on natural justice, is that a judge has a discretion to exclude matter the 
prejudicial effect of which exceeds its probative value. In Kuruma’s case (1), Lorp 
Gopparp put in more widely when he said: 


‘in a criminal case the judge always has a discretion to disallow evidence if the 
strict rules of admissibility would operate unfairly against an accused.’ 


In saying that he was basing his observation on the authority of the two cases, Noor 
Viohamed v R (2) and Harris v Director of Public Prosecutions (3), and in particular the 
passage in Lorp pu Parcq’s speech in the former case which was approved by 
VISCOUNT SIMON in the latter case. 


(1) 119 JP 157; [1955] 1 All ER 236; [1955] AC 197. 
(2) [1949] 1 All ER 365; [1949] AC 182. 
(3) 116 JP 248; [1952] 1 All ER 1044; [1952] AC 694. 
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In my view, however, it is of vital importance not to take those passages out of 
context. Their Lordships were dealing with instances of exclusion of true facts such 
as previous convictions or other similar offences. Plainly, in such instances, the pro- 
bative value may be small and the prejudice enormous. I do not understand those 
cases as any authority for saying that judicial discretion may be canvassed over a 
wide area. Similar principles were applied in R v Harz, R v Power (1). Confessions 
obtained by threats were inadmissible, but documents and material, however 
improperly obtained, were admissible. One further general proposition which 
must not be overlooked is that although it is for the judge to rule on admissibility, 
it is for the jury to decide on the truth or falsity of any piece of evidence. 

R v Magsud Ali, R v Ashiq Hussain (2) is in point on the question of tape-recorded 
evidence. Certain passages in the judgment of the court clearly indicate that, when 
dealing with this type of evidence, particular care is required, and contemplate that 
issues of truth or falsity may in some instances have to be considered as matters of 
admissibility. Moreover, in the most recent case of R v Senat (3), while approving the 
admission of tape recorded evidence, Lorp ParkER CJ would appear to have kept open 
the issue where recordings may have been tampered with or may have been wrongly 
transcribed. Consequently in this case an extremely lengthy and detailed examina- 
tion of the evidence has taken place on the voir dire. This examination has been 
conducted with very great care. It has been highly technical and very scientific at 
times and extremely burdensome for everybody engaged in this case. I interpolate 
to say that I have been greatly assisted by the way in which this examination has 
taken place, greatly assisted by those who had the technical duty of producing it, 
by those who have given evidence and by counsel who have probed that evidence 
before me. Nevertheless, as a general rule, it seems to me to be highly undesirable, 
and indeed wrong for such an investigation to take place before the judge. If it is 
regarded as a general practice it would lead to the ludicrous situation that in every 
case where an accused person said that the prosecution evidence is fabricated the 
judge would be called on to usurp the functions of the jury. 

Notwithstanding the wide area over which this inquiry has ranged I intend to limit 
my approach to one single issue which in my view is legitimately within the province 
of admissibility. It may be alternatively, if 1 am wrong in that, a question of dis- 
cretion. I decide this matter on the narrow but vital question whether or not the 
so-called original tapes are established as original Just as in the case of photo- 
graphs in a criminal trial the original unretouched negatives have to be retained in 
strict custody so in my view should original tape recordings. However one looks at 
it, whether, as counsel for the Crown argues, all the prosecution have to do on this 
issue is to establish a prima facie case, or whether, as counsel for the defendant Steven- 
son in particular, and counsel for the defendant Hulse joining with him, argues for 
the defence, the burden of establishing an original document in a criminal case is a 
burden of proof beyond reasonable doubt, and in the circumstances of this case it 
seems to me that the prosecution have failed to establish this particular type of evi- 
dence. Once the original is impugned and sufficient details as to certain peculiarities in 
the proffered evidence have been examined in court, and once the situation is reached 
that it is likely that the proffered evidence is not the original—is not the primary and 
best evidence—that seems to me to create a situation in which, whether on reasonable 
doubt or whether on a prima facie basis, the judge is left with no alternative but to 
reject the evidence. In this case on the facts as I have heard them such doubt does 
arise. That means that no one can hear this evidence and it is inadmissible. 

(1) [1966] 3 All ER 433; [1967] 1 AC 760; affd HL sub nom Comrs of Cusioms and Excise v Harz 
131 JP 146; [1967] 1 All ER 177; [1967] 1 AC 800. 
(2) [1965] 2 All ER 464; [1966] 1 QB 688. 
(3) (1968), 52 Cr App Rep 282. 
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Mr Simon Regan admitted that he was not as careful with the original tape 
recordings as he might have been and I accept his explanation that when he had 
them their use in a court of law was not envisaged. This is not to be taken as a sugges- 
tion that he interferred with them, nor that anyone else did with his knowledge, nor 
is this any Suggestion that Mr Faraday or Star Sound Studios did so. It is, however, 
quite plain to me that there was opportunity for someone to have interfered with 
the original, and, putting it at its lowest, there is clear evidence before me that some 
interference may have taken place. 

The only reason I have dealt with this question at length is so that steps may be 
taken in future to ensure that tape recorded evidence is treated with care and circum- 
spection by those who obtain it in the first place. I wish to make it clear that such 
criticisms are not levelled at those who have conducted this prosecution with scrupu- 
lous fairness and complete integrity. However, for the reasons which I have given. I 
shall exclude this evidence. 


Solicitors: Rotheras, Nottingham; Director of Public Prosecutions. 


QUEEN’S BENCH DIVISION 
(LorRD PARKER, CJ, ASHWORTH AND BROWNE, JJ 
26th, 27th October 1970 
WHEATLEY v LODGE 


irrest—Defendant deaf and unable to lip-read—Unaware that he was being arrested. 
The arrest of a totally deaf person who cannot lip-read, or a person who cannot speak 
English, by a constable without a warrant is valid if the arresting constable has done every- 
thing which a reasonable person would have done in the circumstances even though the 
arrested person was unaware that he was being arrested. 


Case Statep by justices for the county borough of Darlington. 

On 21st January 1970, an information was preferred by the appellant, George 
Wheatley, against the respondent, Maurice Lodge, charging that at Darlington on 
29th November 1969 he drove a motor car on a road called Russell Street having 
consumed alcohol in such a quantity that the proportion thereof in his blood as 
ascertained from a laboratory test for which he subsequently provided a specimen 
under s 3 of the Road Safety Act 1967 exceeded the prescribed limit at the time he 
provided the specimen in that it contained 215 milligrammes of alcohol in roo 
millilitres of blood, contrary to s 1 (1) of the 1967 Act. 

On the hearing of the information at Darlington Magistrates’ Court on 27th 
February 1970, the following facts were found. The respondent was totally deaf and 
unable to lip-read. At about 11.40 pm on 29th November 1969, he was driving a 
Morris car when it was involved in a collision with a Ford Zodiac car parked outside 
8 Upper Russell Street. The appellant (a police constable) arrived at the scene of the 
accident in Upper Russell Street at midnight. The appellant went to 57 Borough 
Road where he knocked on the door The respondent did not hear the knock, 
but after a short interval came out of the house and found the appellant there. 
He had come out with the intention of returning to the scene of the accident. 
The appellant noticed the respondent’s breath smelt of drink and he was unsteady on 
his feet. The appellant asked him if he had been driving the Morris 1100 motor car 
which had been involved in the accident in Upper Russell Street and the respondent, 
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thinking that he was being asked to return to the scene of the accident said: ‘Yes’, 
turned, and began to walk in that direction. The appellant gave the usual caution 
and told the respondent that he was being arrested for driving a motor vehicle 
while under the influence of drink. The respondent saw that the appellant was 
speaking and said: ‘Yes, definitely, definitely’. In response to a gesture from the 
appellant he entered a police car and was conveyed to Darlington police station. 
When he got into the police car he did not know that the appellant had purported to 
arrest him, but thought that he was being invited to enter the car to give his account 
to the police of how the accident had happened. At no time did the respondent 
indicate to the appellant that he was deaf and that he had not heard or understood 
what the appellant had said to him. At Darlington police station the respondent 
indicated that he was deaf and unable to hear anything said to him. The normal 
procedure under the 1967 Act was then followed by means of either writing down 


the questions asked of the respondent or showing to him printed material containing 


the information required by the Act to be conveyed to an arrested person in such 
circumstances. The respondent provided a specimen of breath which was positive, 
and he then elected to give a sample of blood, a forensic examination of which 
showed that it contained 215 milligrammes of alcohol per too millilitres of blood. 

The justices were referred to Alderson v Booth (1), and expressed the opinion that, 
although the appellant had done all that would be required to effect an arrest in 
normal circumstances, because of the respondent’s total deafness he (the respondent 
was not aware that he was being arrested and was under compulsion to attend 
with the appellant at the police station. Consequently, they could not regard th« 
respondent as a person properly arrested under s 6 (4) of the Road Traffic Act roo 
and they dismissed the information. The prosecutor appealed. 


B R Clapham for the appellant. 
D P F Wheatley for the respondent. 


BROWNE J: Counsel who appeared for the appellant in this court put in 
without objection, although subject to some comment by counsel for the respon- 
dent, a copy of the document which came into existence at the police station in the 
course of those interviews. The first entry on that sheet, presumably written by the 
police officer is: 


“You Maurice Lodge have been arrested by [the appellant] under section 6 
Road Traffic Act 1960. You have an opportunity now if you wish to provide a 
breath test’ 
then there appears the respondent's signature. The procedure laid down by the 
Road Safety Act 1967 was then followed, a sample was taken, and it turned out to 
contain 215 milligrammes of alcohol per too millilitres of blood. 
The justices record that they were referred to Alderson v Booth (1), a case about 
which I shall have to say something later. They stated their conclusions as follows: 


“We were of the opinion that although [the appellant] had done all that would 
be required to effect an arrest in normal circumstances, because of the respon- 
dent’s total deafness he, the respondent, was not aware that he was being arrested 
and was under compulsion to attend with the [appellant] at the police station. 
He had heard nothing and nothing had been done to indicate to him an arrest. 
Consequently we could not regard the respondent as a person properly arrested 
under section 6 (4) of the Road Traffic Act 1960 as referred to in section 3 (1 
of the Road Safety Act 1967 and accordingly we dismissed the information.’ 


> 346; [1969] 2 AIL ER 271; [1909] 2 QB ato 
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We were referred to a number of authorities on this matter of arrest, beginning with 
Christie v Leachinsky (1). That was an action for false imprisonment. In that case the 
police officers who had arrested the plaintiff, as he afterwards was, had purported to 
arrest him under a local Act under which they had no power to arrest him, but they 
could equally have arrested him under common law powers on reasonable suspicion 
of theft and receiving; in fact they did not tell him anything about those other 
possible charges. The question in that case, therefore, was whether an arrest was 
lawful when the arresting officer had failed to tell the person arrested the reason for 
his arrest. Viscount Simon, who delivered the first speech in that case, after review- 
ing the authorities, stated a number of propositions which the House of Lords 
regarded as being established. The first and fifth of those iterations were: 


‘1. If a policeman arrests without warrant on reasonable suspicion of felony, 
or of other crime of a sort which does not require a warrant, he must in ordinary 
circumstances inform the person arrested of the true ground of arrest. He is not 
entitled to keep the reason to himself or to give a reason which is not the true 
reason. In other words, a citizen is entitled to know on what charge or on suspicion 
of what crime he is seized. . . 

‘5. The person arrested cannot complain that he has not been supplied with the 
above information as and when he should be, if he himself produces the situation 
which makes it practically impossible to inform him, e.g., by immediate counter- 
attack or by running away. 

‘There may well be other exceptions to the general rule in addition to those | 
have indicated, and the above propositions are not intended to constitute a formal 
or complete code, but to indicate the general principles of our law on a very 
important matter.’ 


It is clear that the House in that case were recognising that there might be other 
exceptions to the general rule besides the ones which they had mentioned. 

The next case to which we were referred was Tims v John Lewis & Co Ltd (2) in the 
Court of Appeal and in the House of Lords. That again was an action for false impri- 
sonment, and the plaintiff, among other things, said that she had not been told for 
what she was being arrested. The facts were that the plaintiff and her daughter had 
been in a shop of John Lewis's in Oxford Street; they had been seen by some store 
detectives to take some calendars in the Christmas card department, and the plaintiff 
was seen to put some in her handbag. The plaintiff and her daughter then went off to 
another shop where the evidence was that the daughter was seen to pick up a table- 
cloth. They then left the second shop and were arrested by the store detectives of 
John Lewis’s who, I suppose, had followed them. The plaintiff’s evidence was as set 
out in the report in the Court of Appeal: 


‘As we were coming out my daughter was in front, and there were two women. 
One put her hands up excitedly and said something. I did not catch every- 
thing. I could only say what I caught, but it was something about calendars and 
handkerchiefs and “You must come with me”.’ 


The daughter also gave evidence about what the detectives said to her mother and 
herself. 

Lorp Gopparp CJ delivered the first judgment of the Court of Appeal in which 
\sguiru and Birxetr LJJ agreed. After referring to Christie v Leachinsky (1), he said: 


111 JP 224; [1947] 1 AIL ER 567; [1947] AC 573. 
1951] 2 KB 459; rvsd HL; 116 JP 275 


1952] 1 All ER 1203; 


[1952] AC 670. 
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‘Can there be any doubt in this case that the plaintiff did know on what ground 
she was being taken into custody? Her whole case in the claim for slander was 
that one of the detectives had said: “You have taken calendars and handkerchiefs 
from John Lewis's. You must come with me.” So far as I can see, the only ground 
she has for saying that she did not know for what she was being arrested was 
that she was rather hard of hearing, that she did not hear all of what the detective 
said, and has found out afterwards that that is what she did say. Assuming that 
that is so, I do not think that the decision of the House of Lords means that if an 
officer is arresting a deaf person, he has to possess himself of an ear-trumpet, or 
something of that sort, or shout at the top of his voice. He must do what a reason- 
able person would do in the circumstances. As I said during the course of the 
argument, if a police officer who is not able to speak French has to arrest a 
Frenchman who does not speak English, he can only tell him in English for what 
he is arresting him, and take him to the police station until some officer who does 
speak the language or some interpreter comes to explain the charge on which he 
has been arrested to the person arrested. In stating the charge or on suspicion 
of what crime a person is arrested, the person arresting without warrant has only 
to act reasonably. If you arrest without warrant, you arrest, as it has often been 
said, at your peril...’ 


Lorp GopparD went on to refer to another case, Walters v W H Smith & Sons 
Ltd (1), and then said: 


‘In my opinion this plaintiff cannot be in the position of saying that she did not 
know for what she was being arrested. The daughter’s evidence was that the 
detective spoke to both of them and that they were quite close to each other. 
The plaintiff herself says that she heard enough to know that a charge was being 
put forward; and she heard the detective say to her: “You have taken calen- 
dars and handkerchiefs from John Lewis’s. You must come with me.” That is 
what she was being arrested for, and in my opinion that is no ground, in view of 
the decision in Christie v. Leachinsky (2), for saying that the arrest was unlawful.’ 


\s I said, AsquirH LJ agreed with the judgment of Lorp Gopparp, but he had also 
said this in the course of argument: 


“You cannot expect the person arresting to do more than what is reasonable to 
inform the person arrested of that with which he or she is charged. The plaintiff 
was hard of hearing.’ 


That case went to the House of Lords, and the decision of the Court of Appeal 
was reversed on another point, but in my judgment it is quite clear from the speech of 
Lorp Porter that the House of Lords agreed with the passage I have just read from 
the judgment of Lorp Gopparp in the Court of Appeal. Lorp Porter, after referring 
to the evidence about what the plaintiff had heard, said: 


“That testimony makes it apparent that the crime for which the arrest was made 
was plainly referred to. The respondent, it is true, denied all knowledge of the 
accusation until later, but she was deaf and there is nothing to indicate that the 
detectives had any reason to suspect that she could not hear what was said. 
They cannot, therefore, be at fault if the respondent did not hear. In my opinion, 
the decision in Christie v Leachinsky (2) has no bearing on such a case.’ 


As counsel for the respondent quite rightly points out, the finding in the John Lewis 


(1) 78 JP 118; [1911-13] All ER Rep 170; [1914] 1 KB 595. 
(2) 111 JP 224; [1947] 1 All ER 567; [1947] AC 573. 
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case was that in fact the plaintiff had heard what was said, and therefore what Lorp 
Gopparp said about the position if he had not heard it is, l suppose, obiter. At the same 
time it is quite clear to me that that case is at least very strong persuasive authority 


1 


for the view expressed by Lorp Gopparp and I think Lorp Porter and certainly 
\sguirH LJ that what the arresting officer must do is that which a reasonable person 
would do in the circumstances. Christie v Leachinsky (1) recognised that there were 
certain exceptions to the general rule about what must be brought home to a person 
being arrested, but left open the possibility that there can be other exceptions, and 
in my view the John Lewis case (2) recognised another exception. 

The case on which the justices relied and on which counsel for the respondent 
also relied before us is the decision of this court in Alderson v Booth (3), and particularly 
the judgment of Lorp ParKER CJ where he said: 


‘Equally it is clear, as it seems to me, that an arrest is constituted when any 
form of words is used which, in the circumstances of the case, were calculated 
to bring to the accused’s notice, and did bring to the accused's notice, that he 
was under compulsion and thereafter he submitted to that compulsion.’ 


Counsel for the respondent contends in this case that, as the respondent did not 
know that he was being arrested, it was not brought to his notice that he was under 
compulsion, and if he did not know that he was under compulsion he could not 


have submitted to it. 

The last authority to which I think I ought to refer is the very recent decision of 
this court in R v Kulynycz (4) which has been referred to as the King’s Lynn case. I 
do noc think that I need go through that case in detail; it actually turned on the 
question whether Norfolk Quarter Sessions had jurisdiction, which depended in 
turn on whether the appellant had been in lawful custody immediately before he 
was brought before the sessions. In effect the position there was that the appellant 
when he had originally been arrested had not been told for what he was being arrested, 
but very soon afterwards he was given what the court regarded as adequate informa- 
tion about the charges against him, and this court took the view that the original 
arrest which was unlawful in the sense that a civil action for false imprisonment 
could have been brought in respect of it, was put right by what happened afterwards 
at the police station when he was given information. 

Counsel for the appellant puts the matter in two ways. First of all he says that 
the original ‘arrest’ at the respondent’s home was a valid arrest because the appellant 
did everything that a reasonable person would do in the circumstances. He did not 
know that the respondent was deaf, and had no reason to believe he was deaf, and 
nobody on the police side discovered that he was deaf until after he got to the police 
station. Alternatively, he says that even if that is wrong and the original arrest was 
not valid, the matter was put right when the respondent got to the police station, 
and it was found out that he was deaf, and the written questions and answers and so 
on were put to him which brought home to him that he had been arrested. The 
second point was not taken in the magistrates’ court and I do not propose to base my 
decision in this court on it; that point of course was based by counsel for the 
appellants on R v Kulynycz (4). But, in my judgment, the original arrest was a valid 
arrest. 

AsI have said, in my judgment the effect of the decision of the Court of Appeal 
and the House of Lords in John Lewis’s case (2) was to recognise that there was a further 
(1) 111 JP 224; [1947] 1 AIL ER 567; [1947] AC 573. 

(2) [1951] 1 All ER 814; [1951] 2 KB 459; rvsd HL; 116 JP 275; [1952] 1 All ER 1203; 
[1952] AC 676. 
3) 133 JP 346; [1969] 2 All ER 271; [1969] 2 QB 216; 
(4) p. 82 ante; [1970] 3 All ER 881. 
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exception to the general rule stated in Leachinsky’s case (1) and that if a police officer 
arrests a deaf person or somebody who cannot speak English, he has to do 
what a reasonable person would do in the circumstances. Here it is quite 
plain that the appellant did everything that a reasonable person would have done 
in the circumstances, and the justices so found. They expressed the opinion that 
‘(the appellant] had done all that would be required to effect an arrest in normal 
circumstances’ 

In my judgment Alderson v Booth (2) does not really touch this point. That was a 
case where it was a normal situation and no complication arose; the person arrested 
could understand what was going on and in my view that does not touch or cut down 
what I regard as the exception recognised by the court in the John Lewis case (3). 
Accordingly, in my view, the justices came to a wrong conclusion in this case, and I 
would allow the appeal and remit the case to the justices with an intimation that the 


case was proved. 
ASHWORTH J: | agree. 


LORD PARKER CJ: I also agree. 


Case remitted 


Solicitors: Clarke, Rawlins & Co, for Waldy, Chaytor & Jacks, Darlington; Oswald 
Hickson, Collier & Co, for Meek, Black & Cleminson, Darlington. 


(1) 111 JP 224; [1947] 1 All ER 567; [1947] AC 573. 


(2) 133 JP 346; [1969] 2 All ER 271; [1969] 2 QI 
(3) [1951] 1 All ER 814; [1951] 2 KB 459; rvsd HL; 116 JP 275; [1952] 1 All ER 12 
[1952] AC 676. 
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QUEEN’S BENCH DIVISION 
‘LORD PARKER, C.J. ASHWORTH AND BROWNE, JJ 
4th November 1970 
LADBROKE (FOOTBALL) LTD. AND OTHERS v PERRETI 


Gaming—Forecast of future event—Photograph of players taken during football match— 
Ball not in photograph—Competitors required to mark most likely position of ball— 
Position later chosen by panel of judges—Success of competitors marking positions 
closest to that chosen by panel—Betting, Gaming and Lotteries Act, 1963, s. 47 (a) (i). 

The first appellants were convicted at a magistrates’ court of unlawfully conducting 
through newspapers a competition called ‘Spot-ball’ in which prizes were offered for the 
forecast of a future event, namely, the decision of a panel of experts, contrary to s 47 (1 
(a) of the Betting, Gaming and Lotteries Act 1963. The entry forms for the competition 
published in the newspapers contained a photograph of an incident in a football match, 
showing several players in action. Competitors were required to mark the most likely 
position of the ball at that time. Later a panel of football experts selected the position 
which they thought to be correct, and the prizewinners in the competition were those who 
had marked positions closest to that selected by the panel. On appeal by the appellants 
against conviction, 

Heip: while it was true that the competitor was making his own attempt to find where 
the ball was likely to be, he was also making a forecast of the result of a future event, 
namely, the adjudication and decision of the panel within the meaning of s 47 (1) of the 
Act, and, therefore, the convictions were right. 
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Case Sratep by a metropolitan stipendiary magistrate. 

Informations were preferred by the respondent, John Perrett, a chief inspector of 
the Metropolitan Police, against the first appellants, Ladbroke (Football) Ltd, that 
they on sundry dates unlawfully conducted through sundry newspapers a competition 
call ‘Spot-ball’ in which prizes were offered for the forecast of the result of a future 
event, namely, the decision of a panel of experts, contrary to s 47 (1) (a) (i) of the 
Betting, Gaming and Lotteries Act 1963. Informations were also preferred by the 
respondent against the other appellants, News of the World Ltd, Daily Mirror 
Newspapers Ltd, Odhams Newspapers Ltd, Beaverbrook Newspapers Ltd, and 
\ssociated Newspapers Ltd, all companies publishing newspapers, that they on 
sundry dates aided, abetted, counselled and procured the alleged summary offences 
by the first appellants, contrary to s 47 (1) (a) (i) of the 1963 Act and s 35 of the Magis- 
trates’ Courts Act 1952. 

On the hearing of the informations at Wells Street Magistrates’ Court on 21st, 
22nd and 24th April 1970, the magistrate held that the decision of the panel was the 
result of an event; that prizes were offered by the first appellants for forecasts of the 
decision of the panel; and that all the appellants must be taken to have been fully 
aware of the nature of the competition. He accordingly convicted the appellants on 
all the informations, imposing a fine of [15 on each appellant in respect of each 
information and making an order for {50 costs to be paid by the first appellants 
and a total of {50 costs to be paid by the newspaper companies. The appellants 
appealed. 


T H Bingham for the first appellants. 
M Finer QC and T H Bingham for the newspaper companies. 
M D LWorsley for the respondent. 


LORD PARKER CJ: This is an appeal by way of Case Stated against certain 
decisions of one of the metropolitan stipendiary magistrates sitting at Wells Street 
magistrates’ court. The informations were directed to the first appellants, Ladbroke 
(Football) Ltd, that they unlawfully conducted through sundry newspapers a com- 
petition called “Spot-ball’ for which prizes were offered for the forecast of the result 
of a future event contrary to s 47 (1) (a) (i) of the Betting, Gaming and Lotteries 
Act 1963. The informations against the other appellants, all of whom were news- 
paper companies, alleged the aiding and abetting of the offences committed by the 
first appellants. 

Before turning to the legislation, it is convenient to summarise the facts. The 
competition was published in advertisements in certain newspapers, which advertise- 
ments themselves contained the entry forms for the competition. To take asa 
specimen an advertisement in the “News of the World” for 5th October 1969, one 
sees a substantial advertisement headed ‘Greatest “Spot-ball” Ever’ and providing 
for prizes, and at the end is set out a reproduction of a photograph of certain players 
taken during a Chelsea v Arsenal match, in conditions which were dry. The ball 
itself is eliminated from the photograph and in its place is a grid of some 4o squares. 
The competitor for 1s could fill up eight of those squares, being the eight squares in 
which in his opinion the ball was most likely to be. He could choose, and fill up with 
a cross, more than eight squares, indeed 13, for an extra entry fee. The winners were 
to be named the following week, and meanwhile there was to be a meeting of a pane! 
of experts. That panel would go through the same process that the competitors 
were expected to go through, of finding the eight squares where the ball was most 
likely to be. The panel having arrived at its decision, the entry forms would then be 
examined, and those competitors who had chosen the same eight squares as the panel 
would be entitled to prizes. It is to be observed that it was not a competition to 
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find out where the ball was. It may be that the winning eight squares would not in 
fact contain the ball at all; it may be, in other words, that the panel, expert as it 
was, would itself have been wrong and would have chosen eight squares where in 
fact the ball had not been—that matters not. The full print contained in the adver- 
tisement under the heading ‘How you can win’ is worded thus: 


‘Study the photograph carefully. The ball is not shown in the picture but 
it is in the area covered by the grid. The picture contains sufficient informa- 
tion to enable a skilful competitor to decide in which eight squares the ball is 
most likely to be. You can put crosses in a maximum of thirteen squares. 
The prizes are offered for the most skilful selections based on that information 
and their skill will be judged by reference to the decision of a panel of football 
experts chaired by Alan Mullery, captain of Spurs and England player, who 
will be using the same information as is available to you. The winning eight 
squares will be published in next week’s competition and the competitor with 
those squares will win the first prize of {/5000.’ 


Apart from what I have recited, the Case finds as a fact that on the Friday following 
these advertisements, the panel met, and that it consisted of Mr Alan Mullery, of a 
Mr Kent, a professional photographer specialising in football photography, and 
Mr Stoney, a professional competition adjudicator. The meeting was also attended 
by Mr Thompson, an officer of the first appellants, but he acted as secretary only. 

The magistrate goes on to find that the panel had before it the photograph for 
each week’s competition exactly as published in the newspaper, including the grid, 
and showing no ball, and goes on to say that the photograph which they had might 
have been a little clearer than the version which appeared in the newspapers. Finally 
it was said: 


‘The meetings of the panel consisted [sic] of a detailed analysis of the data con- 
tained in the photograph, the members discussing and drawing inferences accord- 
ing to their experience of football, from the postures of the players, the direction 
in which they were seemingly looking and appeared to be moving, the markings 
on the field, the ground conditions, the position of the referee where he was 
shown, the teams involved, the identity and characteristics of individual players 
and so on. These discussions usually lasted about three quarters of an hour. 
Finally on the data available, the panel decided on the eight most likely squares 
on the grid for the position of the ball to be found and these were noted. The 
reasons for the panel’s choices were recorded and also their reasons for rejecting 
the squares which they did not choose.’ 


Section 47 (1) of the Betting, Gaming and Lotteries Act 1963 constitutes the alleged 
offence, and, so far as it is material, provides: 


‘It shall be unlawful to conduct in or through any newspaper, or in connection 
with any trade or business or the sale of any article to the public—(a) any com- 
petition in which prizes are offered for forecasts of the result either—(i) of a 
future event . . . (b) any other competition success in which does not depend to 
a substantial degree upon the exercise of skill...’ 


I mention para (b) for two reasons. One is that the appellants were also charged with 
an offence against s 47 (1) (b), and were quite rightly acquitted, because there must 
be a considerable element of skill in this competition. The second reason for which 
I mention it is that counsel for the newspaper companies, I think as at present advised 
quite rightly, conceded that para (a).and para (b) were wholly independent, and that 
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there could be an offence under para (a) although, as here, there was an element of 
skill. In other words para (a) is not coloured, as it were, by para (b). 

What was urged before the magistrate and has been urged before this court in a 
very forceful argument by counsel for the newspaper companies is really twofold. 
For two broad reasons he submits that the competition here could not properly be 
called a competition in which prizes are offered for forecasts of the result of a future 
event. He emphasised that the words are not ‘forecast a future event’, but to forecast 
the result of a future event. Various classic illustrations have been given: the event 
the Derby, the result, the winner. The general election the event followed by the 
result, the winner. It is said that it is inco »eeivable that the legislature intended to 
cover a case such as this, and indeed the words are quite inept when the result is in 
effect the decision of the panel; that one is forecasting the decision of the panel, 
and that it is wholly artificial to split up the decision of the panel into an event and 
a result. The prosecution contended that the event here was the Friday meeting of 
the panel and its deliberations for three-quarters of an hour. The result was the 
eight squares eventually chosen by the panel. For my part, while appreciating the 
argument of counsel for the newspaper companies, I should have thought that what 
happened here, the deliberations and then the result, could quite fairly and squarely 
be said to come within the words of the Act. In support of his argument counsel 
said: ‘But what if the judge in such a competition as this is but one man who does 
it in that way?’ For my part, I would not shrink from saying that the event in such a 
case was his entry into consideration of the matter and consideration of the matter, 
and the result was the decision at which he finally arrived. 

The second point that counsel for the newspaper companies took can be put in 
this form. Even if I am wrong and there can truly be said here to have been an event 
and a result of that event, even so, the competitors here were not seeking or attempt- 
ing to forecast the result, that is, the decision arrived at by the panel after an event, 
the meeting and the deliberation. They were doing what they were told to do by 
the small print in the advertisement, namely, to decide in which eight squares the 
ball was most likely to be. He said with considerable force that not only is that what 
they were told to do, but what any competitor would naturally do. He would not, 
so it is said, attempt to ascertain what three other people might choose; he would 
concentrate on what he, using such football skill as he had, thought were the eight 
squares in which the ball was most likely to be. Counsel said that it may be true 
that the competitor’s skill in choosing those eight squares may be judged in the end 
by the decision arrived at by the panel, yet that is only to confuse what is being 
attempted, namely, to decide in which eight squares the ball is most likely to be 
with what he calls the machinery of judging the skill so exercised. That is an attrac- 
tive argument, but in my judgmentitis wrong. True, and I acceptit, the competitor 
is doing what he is told to do, to decide in which eight squares the ball is most likely 
to be. That is what he is directly putting his mind to, but at the same time, in the 
result he is in fact trying to forecast what the panel thinks by its decision are the 
eight squares in which the ball is most likely to be. Put I think in its simplest form, 
it is this. It is not what the competitor is directly attempting to do or thinks that 
he is doing but what in fact he is doing that matters. _In fact, whether he knows it or 
not, by reason of the panel being the judges, he is trying to arrive at a solution which 
will accord with the decision of the panel. On those short grounds I would agree 
with the learned magistrate in this case that the first appellants committed an 
offence and dismiss the appeal by them. 

So far as the newspaper companies are concerned, the fact, of course, remains that 
they cannot be liable as aiders and abetters unless it can be shown that they knew 
or had constructive knowledge of the constituent facts constituting the offence. 
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Counsel for the newspaper companies has urged that it can properly be said that they 
did not know (and it has been going on, he said, for some 35 years) or suspect that 
forecasting of this kind could be said to be the forecasting of the result of an event 
within the Act. For my part, however, I find it impossible to accede to that argu- 
ment. They knew all the facts, albeit they did not realise that an offence was being 
committed. Accordingly I would dismiss the appeal against the appellant newspaper 
companies’ convictions likewise. 


ASHWORTH J: I agree. In deference to the argument of counsel for the news- 
paper companies I would like to add just a word or two of my own. In s 47 of the 
Betting, Gaming and Lotteries Act 1963 the offence created is the conducting through a 
newspaper of a competition in which prizes are offered. Stopping there, it is quite 
plain that on the facts proved in this case those words were satisfied. They are 
followed by the words ‘prizes are offered for forecasts of the result of a future event’. 
Where I part company with counsel for the newspaper companies is in this way. 
Most of his argument was directed to showing what he urged was in the mind of a 
competitor. He was making a forecast by his entry, as directed by the instructions, 
as to the eight squares in which the ball was most likely to be. If one was entitled 
merely to look at this matter from that limited angle, it might well be said that this 
was not a forecast of the result of a future event. As it seems to me, that is shutting 
one’s eyes to the true nature of this competition. It certainly was a competition; 
it was a competition in which the object of each competitor was to win a prize. He 
would only win a prize if the forecast which he sent in coincided with the decision of 
the panel which was to adjudicate on the entries. 

Accordingly, in my judgment, when a competitor sent in his entry he was in effect 
doing two things. In the first place he was, as directed, making his own attempt to 
show in which square the ball was most likely to be, but by the very fact that he was 
entering this competition on the terms disclosed in the Case, he was also making a 
forecast of the result of the future event, namely, the adjudication by the panel and 
their decision on it. That one entry had two purposes, and one of them was the 
forecasting of the future event, and for those reasons, which are only a variant of 
what Lorp Parker has said, I would agree that these appeals fail. 


BROWNE J: | also agree. 
Appeal dismissed. 


Solicitors: Stilgoes; Theodore Goddard & Co; Solicitor, Metropolitan Police. 


T.R.F.B. 
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QUEEN’S BENCH DIVISION 
(WixuIs, J) 
11th, 12th November, roth December 1969 


H LAVENDER AND SON LTD v MINISTER OF HOUSING AND LOCAL 
GOVERNMENT 


Town and Country Planning—Refusal of planning permission—Appeal to Minister— 
Decision in accordance with general policy—Need for genuine consideration of particular 
matter—Town and Country Planning Act, 1962, s 179 (1) (3) (b). 

The Minister of Housing and Local Government is entitled to have a policy and to 
decide an appeal to him under s 179 (1) of the Town and Country Planning Act, 1962, in 
the context of that policy, and he can reject any recommendation of an inspector which 
runs counter to his policy, for he has a duty to secure consistency and continuity in the 
framing and execution of a national policy respecting the use and development of land. 
The courts have no authority to interfere with the way in which he carries out his policy, 
and there is no question but that before making a decision whether or not to allow an 
appeal he may obtain the view of other government Departments. But, if he has preju- 
diced or failed to give any genuine consideration of the matter before him, he has failed 
to carry out his statutory duty. Accordingly, where the Minister refused planning 
permission solely in pursuance of a policy not to permit minerals in an agricultural reserve 
to be worked unless the Minister of Agriculture was not opposed to their being worked, 

Hep: the Minister had failed to exercise a proper, or, indeed, any, discretion by reason 
of the fetter which he had imposed on its exercise in acting solely in accordance with his 
stated policy, and the order would be quashed. 


Motion by H Lavender & Son, Ltd, for an order under s 179 of the Town and 
Country Planning Act, 1962, quashing an order made by the Minister of Housing 
and Local Government. 


Douglas Frank QC and K H T Schiemann for the applicants. 
Gordon Slynn for the Minister. 
Cur adv vult 


roth December 1969. WILLIS J read the following judgment: Counsel for 
the applicant applies under s 179 of the Town and Country Planning Act 1962 to 
quash a decision of the Minister of Housing and Local Government (hereinafter 
referred to as the Minister) given on 14th April 1969, whereby he dismissed an appeal 
made to him by the applicants against the decision of the second respondents, the 
Walton and Weybridge Urban District Council, refusing the applicants planning 
permission to extract sand, gravel and ballast from about 42 acres of land at Walton- 
on-Thames, part of an agricultural holding of 108 acres known as Rivernook Farm. 
The background of this case is the report of the Advisory Committee on Sand and 
Gravel, known as the Waters Report. It appeared partially in 1948, and was com- 
pleted in 1953. The terms of reference, so far as material to the present appeal, 
were: 


‘To make recommendations on future policy for the control under the Town 
and Country Planning Acts of the extraction of sand and gravel, with particular 
regard to the following: (a) the need for maintaining adequate sand and gravel 
supplies at a cost which is reasonable in all the circumstances; (b) the need 
for ensuring that the necessary disturbance to agricultural land is reduced to 
a minimum and confined as far as possible to the land of less agricultural value.’ 


In para 55 of Part 1 (General Survey) of the report it is stated: 
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“We therefore feel that it is of the greatest importance for securing a proper 
perspective in this matter to realise ...(b) that if suitable filling material is 
available, all wet pits may be capable of subsequent agricultural production; 
(c) that, though there will in most cases be diminution of the original fertility, 
the measure of productivity remaining may neverthelesss be substantial.’ 


In para 64 of Part 18 (Final General Part) of the report (published in 1953), after a 
reference to para 55, it is stated: 


‘We consider that the principles at (c) should be modified, for we are now 
satisfied that if suitable methods of after-care are adopted the ultimate produc- 
tivity of the land may approach, and in some cases even exceed, that of the 
original site.’ 


Finally in para 106 (c) of Part 2 (Greater London) (published in 1948), it was recom- 
mended that certain very high-quality agricultural land should be protected against 
disturbance by gravel working and reserved indefinitely for agriculture. The 
greater part of the appeal site is within such a reservation area. 

The applicants bought the appeal site in 1965 as a gravel reserve from a Mr Barker, 
who had continued to farm it with the rest of the farm as a market garden. Conse- 
quent on a threat to a considerable part of their main working site at Hersham by 
a proposal of the South Eastern Gas Board to acquire some 25 acres as a gas works, 
the applicants applied in February 1966 for planning permission to work the appeal 
site. The county planning committee of the Surrey County Council embarked on a 
number of consultations with interested parties, including the Minister of Agriculture, 
Fisheries and Food. The latter, in recording his view on 27th April 1966, stated 
(inter alia): 


‘The Minister is anxious to safeguard valuable agriculture land as far as possible 
and I am directed to advise you that in his opinion there is strong objection to 
the proposed development on agriculture grounds. Should the authority 
consider that there is a case for granting permission on other grounds, the Depart- 
ment will be glad to discuss the position further.’ 


The application was then advertised, and resulted in only one letter of objection. 
Thereafter the county planning committee recommended on 5th October 1966 that 
planning permission should be granted subject to suitable conditions, including 
conditions as to restoration of what would become a wet pit, those being conditions 
acceptable to the applicants. There followed discussions between the local planning 
authority and the Land Commissioner, but the latter confirmed that the Minister 
of Agriculture, Fisheries and Food maintained his objection since, as he said, the 
applicants would have sufficient land in hand for the time being because the gas 
plant proposals had by then been withdrawn. 

On 21st February 1967, the applicants again wrote to the local planning authority 
stressing the urgency of the time factor to them. In March 1967, the mineral extraction 
sub-committee of the local planning authority resolved (a) that the county planning 
officer be requested to ascertain from the Land Commissioner whether his objection 
to the excavation of gravel at Rivernook Farm would be sustained permanently, 
and (b) that in the event of the Land Commissioner not intending to sustain his 
objection permanently, a recommendation should be made to refuse permission 
on the ground of prematurity and in such an event that the applicants should be 
told that a new application would be considered in the future. The Land Commis- 
sioner wrote on 3rd April 1967 confirming that the Department was still of the 
opinion that land of this quality should remain in agricultural use. This somewhat 
ambiguous reply was taken by the local planning authority to indicate that the 
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Minister of Agriculture regarded his objection as one which would be permanently 
sustained. There was nothing in the events that followed to indicate that it was in 
error in doing so. In the result, the planning authority, having no objection to the 
application on either amenity or highway grounds, and, in view of the objection of 
the Ministry of Agriculture, not wishing to prejudice that objection by refusing the 
application solely on the grounds of prematurity, refused permission on the agricul- 
tural grounds set out in the first part of the Land Commissioner’s letter of 27th April 
1966, referred to above. It was in the foregoing circumstances that the matter came 
on for hearing by way of appeal from the second respondents, acting for the local 
planning authority on 17th and 18th October 1968, before an inspector of the Minister 
of Housing and Local Government, who reported in writing to the first respondent 
on 28th November 1968. 

It is unnecessary to make more than a few references to the report before I come 
to the inspector’s conclusions. There was virtually no dispute between the applicants 
and the local planning authority. Mr Barker, the farmer, supported the appeal. 
Mr Furneaux, a very distinguished soil consultant, was called to support the appli- 
cants’ claim that they were able, as they were willing, to restore the land to a high 
standard of fertility after excavation of the mineral, and Mr Alexander, the Senior 
Assistant Land Commissioner, was called in support of what was, in effect, the only 
objection of any substance to the application, namely, that of the Ministry of Agricul- 
ture adopted in form by the local planning authority. So far as material, his views 
insofar as they were not in agreement with those of Mr Furneaux, were recorded 
in the report as follows: 


« 


64. [The] Minister is not concerned with the [applicants] nor with the 
horticultural tenant. His policy is to safeguard better quality land on the long 
term basis and he does not want the land in the site to be disturbed. 

‘65. The restoration of wet gravel workings presents problems of special 
difficulty and his Department know of no large scale wet workings that have 
been restored successfully to horticultural cropping. He does not doubt the 
[applicants’] intentions and he agrees that if the site was restored as has been 
described by them, the land would have a quality, apart from some settlement, 
equivalent to its present quality... 

‘66. Restoration needs very close supervision and this is difficult to provide 
because of shortage of staff...’ 


I now come to the inspector’s conclusions, which, so far as material, state: 


‘76. In my view these questions should be considered in the light of existing 
circumstances, and the present time appears to be appropriate for the removal of 
the minerals. The applicants are experienced in the work of restoring land 
and Mr. Barker would not be expected to give such strong support unless he 
envisages some benefit for himself from the restored land. Satisfactory back 
filling materials are available in adequate quantities and working the appeal 
site conjointly with the Fieldcommon Lane site would, by switching activities 
between the two, enable the selection of the most suitable weather conditions 
for restoration operations at the appeal site. 

‘57. This sort of combination of favourable circurastances is uncommon, and 
it affords a valuable opportunity for the restoration of the land in a desired 
manner... 

‘78. The issue in this case rests upon whether the areas allocated to agricul- 
tural reserves in the Waters Report are inviolable. If they are not inviolable, 
the present proposal for the appeal site should be allowed subject to suitable 
conditions . . . 
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‘79. On the other hand, if the agricultural reserves are inviolable the present 
application should be turned down. Iam not ina position to come to a decision 
on the question whether the agricultural reserve areas are inviolable, therefore 
I make no recommendation.’ 


It is, thus, clear that the inspector, left to himself, would have allowed the appeal, 
rejecting both the agricultural objection and the arguments on prematurity on their 
merits. The Minister gave his decision on 14th April 1969. The letter set out 
verbatim the inspector’s conclusions and proceeded in para 3 as follows: 


‘The Minister has considered his inspector’s conclusions and appreciates his 
reasons for not making a recommendation. He notes that the inspector would 
have recommended that the appeal should be allowed if the “agricultural 
reservations” were not to be regarded as inviolable; and he appreciates that the 
proposals for restoring the land after working have been very carefully thought 
out. Nevertheless, in weighing the need for sand and gravel against the pre- 
servation of high quality agricuitural land, he has had to take note of the fact 
that the appeal site lies within the “agricultural reservations”, which [the 
Waters Committee] recommended should be reserved indefinitely for agricul- 
ture. It is the Minister's present policy that land in the reservations should not be 
released for mineral working unless the Minister of Agriculture, Fisheries and Food 
is not opposed to working. In the present case the agricultural objection has not been 
waived, and the Minister has therefore decided not to grant planning permission for 
the working of the appeal site.’ 


He dismissed the appeal. It is those last two sentences in the decision letter which 
lie at the heart of the matter in issue; and it is submitted first of all by counsel for 
the applicants that they show, in this case, that the Minister had so fettered his 
own discretion to decide the appeal by the policy which he had adopted that the 
decisive matter was not the exercise of his own discretion on a consideration of the 
report and other material considerations, but the sustained objection of the Minister 
of Agriculture. In effect, he says that the decision was not that of the Minister of 
Housing and Local Government, the tribunal entrusted with the duty to decide, 
but the Minister of Agriculture, who had no status save perhaps in a consultative 
capacity and certainly no status to make the effective decision. 

It is not, I think, suggested by counsel for the Minister that the Minister of Agricul- 
ture has any status at such an inquiry as was conducted in this case, save insofar as 
either the applicants or the local planning authority required the attention of a 
Ministerial witness, nor that there is any statutory requirement for the Minister of 
Agriculture to be consulted at any stage, either before or after the hearing. As a 
matter of practice, nevertheless, the Ministry of Agriculture is invariably consulted 
by the local planning authority in the case of such an application as was made in 
the present instance, and I would expect the Ministry of Housing and Local Govern- 
ment to follow a similar practice where agricultural land is involved. The statutory 
duties of the Minister in a case such as this are laid down in ss 17 and 23 of the Town 
and Country Planning Act 1962, and in the Town and Country Planning (Inquiries 
Procedure) Rules 1965. Section 23 (1) gives a right of appeal to the Minister. Section 
23 (4) enables the Minister to allow or dismiss the appeal or to vary the decision of the 
local planning authority, and to deal with the application as if it had been made to 
him in the first instance. Section 23 (5) requires the Minister to direct a hearing 
before an inspector, if either the applicant or the local planning authority desire it, 
before he determines the appeal, and s 23 (6) applies, with any necessary modifications, 
s 17 (1) which, so far as material, provides: 
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‘where an application is made to a local planning authority for planning 
permission, that authority, in dealing with the application, shall have regard 
to the provisions of the development plan, so far as material to the application, 
and to any other material considerations, and—(a) may grant planning permission, 
either unconditionally or subject to such conditions as they think fit, or (b) may 
refuse planning permission.’ 


Rule 9 of the 1965 rules lays down the procedure whereby an applicant for planning 
permission can require the attendance of a witness from a government Department, 
which, on consultation by the local planning authority, has expressed the view that 
the application should hot be granted, or from the Ministry of Transport where 
that Minister has given a direction restricting the grant of permission. Rule 12 (2) 
provides: 


‘(2) Where the Minister—(a) differs from the appointed person on a finding of 
fact, or (b) after the close of the inquiry receives any new evidence... or takes 
into consideration any new issue of fact (not being a matter of government 
policy) which was not raised at the inquiry, and by reason thereof is disposed to 
disagree with a recommendation made by the’ 


inspector he must first notify the parties if he proposes to depart from the recommen- 
dations and if he thinks proper to re-open the inquiry. 


In general support of his main submission, counsel for the applicants has referred 
me to Professor de Smith’s well-known work Judicial Review of Administrative 
Action and to certain Of the cases cited therein. He really puts his argument in 
two ways: (i) that the Minister has fettered his discretion by a self-created rule of 
policy; and (ii) that the Minister, who has a duty to exercise his own discretion in 
determining an appeal, has in this case delegated that duty to the Minister of Agricul- 
ture, who has no such duty and is, statutorily, a stranger to any decision. It is, of 
course, common ground that the Minister is entitled to have a policy and to decide 
an appeal in the context of that policy. He can also differ from the inspector on any 
question of fact and disagree with the inspector’s conclusion and recommendations. 
He can, and no doubt should, reject any recommendation of an inspector which runs 
counter to his policy, since, as counsel for the Minister points out, it is of the very 
essence of the duties laid on the Minister by s 1 of the Minister of Town and Country 
Planning Act 1943 that he should secure consistency and continuity in the framing 
and execution of a national policy with respect to the use and development of land. 

The courts have no authority to interfere with the way in which the Minister 
carries out his planning policy (see per Lorp Denninc MR in Lord Luke of Pavenham v 
Minister of Housing and Local Government (1)). There is also no question but that the 
Minister, before making a decision whether or not to allow an appeal, may obtain 
the views of other government Departments (see Darlassis v Minister of Education (2) 
per Barry J). The duties of the Minister and their extent in relation to a matter such 
as the appeal in the present case, comprising in a hybrid form both administrative 
and quasi-judicial functions, were enunciated by Lorp Greene MR in a well-known 
passage in B Johnson & Co (Builders) Ltd v Minister of Health (3). 


‘The duty placed on the Minister with regard to objections is to consider them 
before confirming the order. He is also to consider the report of the person who 
held the inquiry. Having done that, his functions are laid down by the last words 


(1) 131 JP 425; [1967] 2 All ER 1066; [1968] 1 QB 172. 
(2) (1954), 118 JP 452. 
(3) 111 JP 508; [1947] 2 All ER 395. 





Justice of the Peace and Local Government Review Reports, April 24, 1971. 


CASES IN THIS VOLUME TO DATE 


ADOPTION - Consent — Dispensing with consent —- Unreasonable withholding of 


consent — Unreasonableness - Culpable conduct — Adoption Act, 1958, s 5 (1) (b). 
Re W (an infant) ‘6 és ais ; ; as . 


ADOPTION - Consent — Dispensing with consent — Unreasonable aieneniiies of 
consent — Unreasonableness — Refusal involving serious risk of affecting future 
happiness of child — se aaa Act, 1958, s 5 hi ” 

Re B (an infant) 


AGRICULTURE —- Compulsory purchase of holding — Compensation for land- 
lord — Assessment on basis of length of notice to tenant — Agricultural Holdings 
Act, 1948, s. 24 (2) (b). 

Rugby Joint Water Board v Shaw-Fox and others 


ARREST - Arrest without warrant — Validity - Erroneous statement that warrant had 
been issued - Defendant not informed at time of reason for arrest - Reason 
given to defendant at police station soon afterwards — Variation of charge. 

R v Kulynycz ~e an “< si 


ARREST - Defendant deaf and unable to lip-read - Unaware that he was being 
arrested. 
Wheatley v Lodge 


BASTARDY - Affiliation order —- Application - Putative father under 18 — Under- 
taking to pay maintenance —- Appointment of agent to act for him — Validity - 
Letters by parents to mother — Admissibility in evidence — Affiliation Proceedings 
Act, 1957, s 2 (1) (b). 

G (A) v G(T) = os mae re st as oa %, 

CRIMINAL LAW - Appeal - Application of proviso to s 2 (1) of the Criminal 
Appeal Act, 1968. 

R v Pink 


CRIMINAL LAW - Blackmail — ‘Makes an unwarranted demand’ — Demand in letter 
written and posted in England to person abroad — Theft Act, 1968, s 21 (1). 
Treacy v Director of Public Prosecutions 


CRIMINAL LAW - Compensation - Payment by convicted person —- Liability to 


make restitution — Forfeiture Act, 1871, s 4. 
R. v Ironfield 


CRIMINAL LAW - Corruption — Act ‘in relation to principal’ s affairs’ - Defendant 
employee of car company — Defendant also performing trade union duties — Act 
in relation to trade union affairs also act in relation to company’s affairs — 
Prevention of Corruption Act, 1906, s 1 (1) 

Morgan vy Director of Public Prosecutions 


CRIMINAL LAW - Costs — Payment by convicted person —- Order not to be made 
unless defendant has private mad 
R v Gaston ‘ ; 


CRIMINAL LAW - Dangerous drug — Possession — Evidence —- Minute quantity of 
drug found on — 
R v Marriott 


CRIMINAL LAW - Evidence — Confession — Defendant informed that third person 
has accused him of offence — No explanation or disclaimer. 


Hall vy Reginam .. 


CRIMINAL LAW - Evidence — Cross-examination of co- prisoner on character — 
Evidence given by co-prisoner against prisoner — Charged ‘with the same offence’ 
— ‘Same offence’ — Possession by two prisoners of forged notes not joint but 
immediately successive — Criminal Evidence Act, 1898, s 1 bis proviso (iii). 
R v Russell ‘ 


CRIMINAL LAW - Evidence — Electronic tape eta: Proof mnis prosecution of 
originality. 
R v Stevenson ae : : “ x ; = 
CRIMINAL LAW - Forgery — itasininiditaes a recognisance in the name of another 
— Recognisance not demanded by person lawfully authorised - Forgery Act, 
1861, s 34. 
R v McKenzie . bas 
CRIMINAL LAW - Obtaining pecuniary 5 enieeas by deenenee pwn trans- 
action — Operative inducement — Theft Act, 1968, s 16 (2) @) aie 
R v Aston. R v Hadley 


CRIMINAL LAW - Road Traffic offences. See ROAD Trarric infra. 


CA 


Assizes 


86 


157 ftnt. 





Justice of the Peace and Local Government Review Reports, April 24, 1971. 


CRIMINAL LAW - Theft - Ingredients of offence — Consent of owner obtained by 
dishonesty - Facts proved justifying conviction of obtaining property by 
deception — No bar to conviction for theft — Theft Act, 1968, s 1 (1), s. 2 (1) (b), 
s 15 (1). 

R v Lawrence 


CRIMINAL LAW - Venue - Indictable offence — Place where defendant ‘in custody’- 
‘Custody’ — Criminal Justice Act, 1925, s 11 (1). 
R v Kulynycz 


GAMING - Betting — Office - Advertisement — ‘Premises giving access to a licensed 
betting office’ — Display of sign on outside wall — Sign showing company’s 
registered name and containing words ‘turf accountants’ — Indication that 
premises were licensed betting office — Betting (Licensed Offices) Regulations, 1960, 
reg 2 - Betting, Gaming and Lotteries Act, 1963, s 10 (5) ©, ©). 

Maurice Binks (Turf Accountants) Ltd vy Huss 


GAMING - Forecast of future event — Photograph of players taken during football 
match — Ball not in photograph —- Competitors required to mark most likely 
position of ball — Position later chosen by panel of judges — Success of competitors 
marking positions closest to that chosen by panel — Betting, Gaming and Lotteries 
Act, 1963, s 47 (a) (i). 

Ladbroke (Football) Ltd vy Perrett 


GAMING - Pool betting — Lottery - ‘Competition for prizes for making forecasts 
as to sporting events’ — Need of skill in making forecasts — Lottery — Betting, 
Gaming and Lotteries Act, 1964, s 41, Sched 2, para 13 (a). 

Singette Ltd and Others vy Martin 


HIGHWAY - Obstruction — Stall for sale of goods—Implied licence by local 
authority. 
London Borough of Redbridge vy Jaques 


HUSBAND AND WIFE - Maintenance of wife - High Court order registered in 
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of [para 4 of Sch 1 to the Housing Act 1936] viz., “and may then confirm the order 
either with or without modification”. Those words are important, because they 
make it clear that it is to the Minister that Parliament has committed the decision 
whether he will or will not confirm the order after he has done all that the 
statute requires him to do. There is nothing in that paragraph, or anywhere 
else in the Act, which imposes on the Minister any obligation with regard to 
the objections, save the obligation to consider them. He is not bound to base 
his decision on any conclusion that he comes to with regard to the objections, 
and that must be so when one gives a moment’s thought to the situation. The 
decision whether to confirm or not must be made in relation to questions of 
policy, and the Minister, in deciding whether to confirm or not, will, like every 
Minister entrusted with administrative duties, weigh up the considerations 
which are to affect his mind, the preponderating factor in many, if not all, cases 
being that of public policy, having regard to all the facts of the case . . . That 
decision must be an administrative decision, because it is not to be based purely 
on the view that he forms of the objections, visea-vis the desires of the local 
authority, but is to be guided by his view as to the policy which in the 
circumstances he ought to pursue.’ 

Can there, nevertheless, come a point in this hybrid process when the court can 
interfere with a Ministerial decision which, ex facie, proceeds on a consideration of 
the inspector’s report and concludes by applying Ministerial policy? Counsel for 
the applicants submits that such a point can be reached and has been reached in this 
case. It is reached, he says, if a tribunal, entrusted with a discretion as the Minister 
was in the present case, disables itself from exercising that discretion in a particular 
case by the prior adoption of a general policy. In R v Port of London Authority, ex 
parte Kynoch Ltd (1), Bankes LJ said: 


‘In the present case there is another matter to be borne in mind. There are 
on the one hand cases where a tribunal in the honest exercise of its discretion 
has adopted a policy, and, without refusing to hear an applicant, intimates to 
him what its policy is, and that after hearing him it will in accordance with its 
policy decide against him, unless there is something exceptional in his case . . . 
On the other hand there are cases where a tribunal has passed a rule, or come to 
a determination, not to hear any application of a particular character by 
whomsoever made.’ 


In another licensing case, R v County Licensing (Stage Plays) Committee of Flint County 
Council, ex parte Barrett (2) where the decision was given in the interests of consistency, 
Jenkins LJ said: 


‘Then they went on... to conclude . . . that the Queen’s Theatre licence must 
follow the fate of the Pavilion Theatre licence, because it was essential that the 
same rule should be applied in all cases or, in other words, that the committee 
should be consistent. I cannot think that that method of approach fulfils the 
requirement that the matter should be heard and determined according to 
law . . . It seems to me that it wrongly pursues consistency at the expense of the 
merits of individual cases.’ 


I have referred to these two cases since they were relied on by counsel for the 
applicants, but I am inclined to agree with counsel for the Minister that the considera- 
tions applicable to licensing cases are not of much assistance when considering the 
scope of a Minister’s duties within a statutory framework. 


(1) 83 JP 41; [1919] 1 KB 176. 
(2) 121 JP 80; [1957] 1 All ER 112; [1957] 1 QB 350. 
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The nearest case to the present which was referred to in argument on this aspect 
of the case is Myton Ltd v Minister of Housing and Local Government (1). It concerned 
an application to develop land in an area of Leeds affected by what was known as 
a ‘sketch plan’ for a green belt, in other words, tentative proposals made ex parte 
without having reached the stage of being part of the development plan. The 
argument (which did not in the result succeed) was that there was a duty on the 
Minister to address his mind to the question whether the appeal site was required 
for the green belt and, if the circumstances justified it, to allow development, and 
that he had failed in this duty. Wincery J said: 


‘I accept Mr. Bridge’s contention that there is such a duty on the Minister. 
[ think that it would be lamentable if in circumstances where a sketch plan has 
been prepared and where there is in effect a tentative proposal for a green belt, 
all applications for development within that green belt area should be auto- 
matically and peremptorily refused merely because provision of a green belt 
was in contemplation . . . The local planning authority’s decision in this case is 
not for review before me, but I am bound to observe that the very speed with 
which they disposed of the application at least raises some suspicion that they 
dealt with the matter as being already pre-judged by the fact that the land was 
within the sketch plan green belt.’ 


It is, of course, clear that if the Minister has prejudged any genuine consideration of 
the matter before him, or has failed to give genuine consideration to (inter alia) the 
inspector’s report, he has failed to carry out his statutory duties properly: see 
Franklin v Minister of Town and Country Planning (2). 

In the present case counsel for the applicants does not shrink from submitting 
that the decision letter shows that no genuine consideration was given to the question 
whether planning permission could, in the circumstances, be granted. I have care- 
fully considered the authorities cited by counsel, but I have not found any clear 
guide to what my decision should be in this case. I have said enough to make it clear 
that I recognise that in the field of policy, and in relation to Ministerial decisions 
coloured or dictated by policy, the courts will interfere only within a strictly 
circumscribed field (see per Lorp GREENE MR in Associated Provincial Picture Houses Ltd 
v Wednesbury Corpn (3)). It is also clear, and is conceded by counsel for the Minister, 
that where a Minister is entrusted by Parliament with the decision of any particular 
case he must keep that actual decision in the last resort in his own hands (see R v 
Minister of Transport, ex parte Grey Coaches (4). I return, therefore, to the words used 
by the Minister. It seems to me that he has said in language which admits of no 
doubt that his decision to refuse permission was solely in pursuance of a policy not 
to permit minerals in the Waters agricultural reserves to be worked unless the 
Minister of Agriculture was not opposed to their working. Counsel for the Minister 
submits that, read as a whole, the decision letter should be taken as implying some 
such words as: ‘I have gone through the exercise of taking all material considerations 
into account, but you have not persuaded me that this is such an exceptional case 
as would justify me in relaxing my policy; therefore I stick to it and apply it’. If 
that were the right construction perhaps counsel for the Minister would be justified 
in saying that there was no error in law. But in my judgment the language used is 
not open to any such implication. There is no indication that this might be an excep- 
tional case such as would or could induce the Minister to change his policy. It is 


(1) (1963), 61 LGR 556. 
2) 111 JP 497; [1947] 2 All ER 289; [1948] AC 87. 
) 112 JP 65; [1947] 2 All ER 680; [1948] 1 KB 223. 
(4) (1933), 77 Sol Jo 301. 


( 
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common ground that the Minister must be open to persuasion that the land should 
not remain in the Waters reservation. How can his mind be open to persuasion, 
how can an applicant establish an ‘exceptional case’ in the case of an inflexible 
attitude by the Minister of Agriculture? That attitude was well known before the 
inquiry, it was maintained during the inquiry, and presumably thereafter. The 
inquiry was no doubt, in a sense, into the Minister of Agriculture’s objection, since, 
apart from that objection, it might well have been that no inquiry would have been 
necessary, but I do not think that the Minister, after the inquiry, can be said in any 
real sense to have given genuine consideration to whether, on planning (including 
agricultural) grounds, this land could be worked. It seems to me that by adopting 
and applying his stated policy he has in effect inhibited himself from exercising a 
proper discretion (which would of course be guided by policy considerations) in 
any case where the Minister of Agriculture has made and maintained an objection 
to mineral working in an agricultural reservation. Everything else might point to 
the desirability of granting permission, but by applying and acting on his stated 
policy I think that the Minister has fettered himself in such a way that in this case 
it was not he who made the decision for which Parliament made him responsible. 
It was the decision of the Minister of Agriculture not to waive his objection which 
was decisive in this case, and while that might properly prove to be the decisive 
factor for the Minister when taking into account all material considerations, it seems 
to me quite wrong for a policy to be applied which in reality eliminates all the 
material considerations save only the consideration, when that is the case, that the 
Minister of Agriculture objects. That means, as I think, that the Minister has by his 
stated policy delegated to the Minister of Agriculture the effective decision on any 
appeal within the agricultural reservations where the latter objects to the working. 
I am quite unable to accept that in these circumstances the public inquiry could be 
justified, as counsel for the Minister submits, as giving the Minister of Agriculture 
the opportunity to hear the case and, if he thought right, to waive his objection. 
Unless there was a real chance that he would do so—and it seems to me clear beyond 
question that there was not—the inquiry was quite futile, in my view, certainly as a 
means of providing the Minister with the material on which he could have exercised, 
and should have exercised, a genuine, unfettered discretion. 

As counsel for the applicants submits, a policy which prohibited all development 
in a national park where there was an objection by the National Parks Commission 
which was not withdrawn, or to confirm all building preservation orders unless the 
Royal Fine Art Commission approved, would plainly vitiate a decision reached in 
accordance with that policy by a tribunal which is given a discretion. I think that 
he is right, and I can find no real distinction between such hypothetical cases and the 
Minister's stated policy in this case. If the Minister was intending to follow his 
stated policy, I think that it was very undesirable that it should not have been made 
known in advance. It is possible to imagine great hardship falling on appellants 
who, all unawares, embark on an expensive appeal foredoomed to failure by reason 
of a strict though unannounced policy. However, I agree with counsel for the Minister 
that the failure to publicise the policy is not a ground for questioning the decision. 
Nor do I find it necessary to decide whether counsel for the applicants can succeed 
on the last ground in the notice of motion, namely, that the decision was one which 
no reasonable Minister could have reached. Counsel recognises the obvious difficulties 
which face him in an attempt to succeed on this last ground. 

On the main ground on which this case has been argued, however, I am satisfied 
that the applicants should succeed. I think that the Minister failed to exercise a 
proper or indeed any discretion by reason of the fetter which he imposed on its 
exercise in acting solely in accordance with his stated policy; and further that on 
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the true construction of the Minister’s letter the decision to dismiss the appeal, 
while purporting to be that of the Minister, was in fact, and improperly, that of the 
Minister of Agriculture. 

Order accordingly. 


Solicitors; C A Maddin & Co; Solicitor, Minister of Housing and Local Government. 


G.F.L.B. 


QUEEN’S BENCH DIVISION 
(Lorp ParKER, CJ, COOKE AND FIsHER, JJ) 
8th July 1970 
BIRKENHEAD AND DISTRICT CO-OPERATIVE SOCIETY LTD v ROBERTS 


Trade Descriptions—Defence—‘Mistake’-—‘Act or default’—Offence due to conduct of 
employee—Trade Descriptions Act, 1968 s 24 (1) (a). . 

By s 24 (1) of the Trade Descriptions Act 1968: ‘In any proceedings for an offence under 
this Act it shall... be a defence for the person charged to prove—{a) that the commission 
of the offence was due to a mistake . . . or to the act or default of another person . . .” 

Hep: (i) ‘mistake’ in the sub-section meant a mistake by the person charged, not a 
mistake by a servant or agent, but, even if that interpretation of the sub-section were 
wrong, the matter would come under ‘act or default’ later in the section and the person 
charged would not, without leave of the court, be entitled to rely on that defence unless 
he had served on the prosecution the notice required by s 24 (2); (ii) ‘act or default’ in 
the sub-section did not apply to any action or omission on the part of a servant or agent 
of the defendant. 


Case Stated by Wrexham (Denbigh) justices. 

The respondent, David Cyril Edward Roberts, preferred an information against 
the appellants, Birkenhead and District Co-operative Society Ltd, charging them 
with the commission of an offence under s 1 (1) of the Trade Descriptions Act, 1968, 
in that they had sold to a customer a joint of meat to which a false trade description 
was applied. 


G Wright for the appellants. 
A Scrivener for the respondent. 


FISHER J: The Birkenhead and District Co-operative Society Ltd were, on 
the 2nd day of February, 1970, convicted of an offence under s 1 (1) of the Trade 
Descriptions Act 1968, the charge being that they at their shop in Wrexham in the 
course of trade as butchers supplied to a Mrs Huntbache a leg of lamb to which a 
false trade description, namely, ‘For roasting English’, was applied, the leg of 
lamb being in fact of New Zealand origin. They appeal against that conviction. 

Section 1 (1) of the Act makes it an offence for any person in the course of a trade 
or business to apply a false trade description to any goods, but that provision is 
subject to other provisions of the Act. There is no doubt that the appellants did in 
fact apply a false description to the goods in that there was stuck on the leg of lamb 
when Mrs Huntbache bought it a label attached to the outer cellophane wrapping 
bearing the words ‘For roasting English’ whereas, as the magistrates have found, 
the lamb was in fact of New Zealand origin. This matter came to the notice of the 
inspector of weights and measures on 19th May 1969, and in due course he commenced 
these proceedings against the appellants. The appellants sought to rely on the 
statutory defence under s 24 of the Act. 
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That section provides as follows: 


‘(1) In any proceedings for an offence under this Act it shall, subject to sub-s 2 
of this section, be a defence for the person charged to prove—(a) that the commis- 
sion of the offence was due to a mistake or to reliance on information supplied 
to him, or to the act or default of another person, an accident or some other 
cause beyond his control; and (b) that he took all reasonable precautions and 
exercised all due diligence to avoid the commission of such an offence by him- 
self or any person under his control. (2) If in any case the defence provided by 
the last foregoing sub-section involves the allegation that the commission of 
the offence was due to the act or default of another person or to reliance on 
information supplied by another person, the person charged shall not, without 
leave of the court, be entitled to rely on that defence unless, within a period 
ending seven clear days before the hearing, he has served on the prosecutor a 
notice in writing giving such information identifying or assisting in the identifica- 
tion of that other person as was then in his possession.’ 


By s 23: 


‘Where the commission by any person of an offence under this Act is due to 
the act or default of some other person that other person shall be guilty of the 
offence, and a person may be charged with and convicted of the offence by 
virtue of this section whether or not proceedings are taken against the first 
mentioned person.’ 


The hearing before the magistrates commenced on the 29th October 1969, and on 
that day evidence was called for the prosecution. Evidence was then called for the 
defendants, the witnesses being Mr Packer, the branch manager; Mr Williams, 
who was in charge of the butchering department, and Mrs Smith, who was Mr 
Williams’ assistant. The facts which the magistrates have found to have been proved 
were that the duty of cutting up carcasses and seeing to their packing, weighing, and 
labelling was that of Mr Williams. He would cut up the carcasses, hand the joints 
to Mrs Smith, and give her instructions as to the labelling of particular meat. It was 
further found that Mrs Smith would be given in advance booklets containing labels 
with backs which could be rendered adhesive, the labels containing certain wording, 
for instance, ‘Roasting English’ or “Boiling English’, and it would be for her to attach 
the appropriate label after having first written on it any further matters necessary, 
in particular, the weight and the price. The magistrates found that on the day in 
question Mr Williams had been preparing joints of English meat and Mrs Smith 
had been furnished with labels bearing the words ‘For roasting English’, that at 
some point during the day Mr Williams changed over to New Zealand lamb, and 
that he instructed Mrs Smith accordingly, but that she by inadvertance used on this 
leg of New Zealand lamb one of the English labels which she had been quite properly 
using previously for the English meat. It is also found as a fact that the price which 
she wrote on the label was the correct price for New Zealand meat of the particular 
weight. 

The magistrates found as a fact that the appellants had taken all reasonable 
precautions and exercised all due diligence to avoid the commission of the offence 
by their staff. At this stage in the proceedings the matter was adjourned so that the 
magistrates’ clerk might consider what advice to give to the magistrates on the 
legal question whether the defence of mistake was available to the appellants, in 
other words, whether the word ‘mistake’ in s 24 (1) (a) extended to a mistake by a 
servant. The hearing was resumed on 2nd February 1970 when, on the advice of 
their clerk, the magistrates ruled that the defence of mistake was not available to 
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the appellants. The appellants’ counsel then applied for leave to rely on the alterna- 
tive defence that the commission of the offence was due to the act or default of 
Mrs Smith. He asked for leave to do so without having served the seven days’ notice 
on the prosecutor. The magistrates refused leave. 

In this court counsel for the appellants has argued two matters—first that the 
magistrates were wrong in holding that the defence of mistake was not open to the 
appellant, and, secondly and in the alternative, that they committed an error of 
law in refusing the appellants leave to raise the defence of ‘act or default of another 
person’ without having given the seven days’ notice. 

In my judgment, the right way to approach the first of those two points is as a 
matter of construction of s 24 itself. In s 24 1 (a) there are five courses which it is 
open to a defendant to take, namely, (i) mistake, (ii) reliance on information supplied 
to him, (iii) the act or default of another person, (iv) an accident, and (v) some other 
cause beyond his control. As a matter of construction it seems clear to me that 
Parliament intended that where the matter sought to be raised by way of defence 
is the act or default of another person it is on those words that the defendant must 
rely, bringing in as they do the requirement to give seven days’ notice under sub-s 2. 
It would seem to me in the highest degree anomalous that where an act by another 
person could be said to be a mistake, it should be open to a defendant to rely on it 
as a mistake thereby avoiding the necessity for giving the notice. 

Counsel has argued that what Mrs Smith did was innocent and could not constitute 
an offence under the Act, and it is, therefore, wrong to refer to it as an act or default 
which, he submits, when one looks at s 23 must plainly mean a wrongful act or 
default. But it seems to me, first of all, far from obvious that Mrs Smith’s action in 
applying this wrong label would have been held to be innocent if she had been 
prosecuted under s 23 of the Act, and the facts had been found as they were found 
by magistrates in the present case. It would seem to me that plainly she did apply 
a false trade description and that, even if she were able to say that it was a mistake 
on her part, it would be difficult for her to satisfy the magistrates that she took all 
reasonable precautions and exercised all due diligence to avoid the commission of 
such an offence by herself. Secondly, even if that were a matter which was in doubt, 
it would seem to me wrong that the prosecutor should be denied an opportunity 
of considering whether or not to bring proceedings against the person directly 
involved, as would be the case, or might be the case, if the appellants were entitled 
to rely on her act or default as ‘mistake’ and thereby be absolved from the necessity 
of giving notice. 

In my judgment, construing s 24 (1) as it stands, the word ‘mistake’ means a 
mistake by the person charged, and not a mistake by another person. That would 
be enough to dispose of the first point, but it seems to me that, still confining oneself 
to this Act, a finding in the appellants’ favour on that point would not help them 
because, even if the word ‘mistake’ includes mistake by a servant, the mistake in 
the present case was clearly also the act of another person. It seems to me that 
whether it be relied on by way of mistake or whether it be relied on by way of act 
or default, the case comes within sub-s (2) in that the defence involves the allegation 
that the commission of the offence was due to the act of another person, and, 
therefore, notice would have to be given. 

I have approached the matter so far only by reference to this statute of 1968. 
There have been earlier statutes, and there are now in force other statutes, containing 
similar, though not exactly the same, provisions, and cases have been decided on 
those other Acts. Reference has been made in particular to the Weights and Measures 
Act 1963, by s 26 (1) of which it is open to a defendant to prove that the commission 
of the offence was due to a mistake or to an accident or to some other cause beyond 
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his control, and that he took all reasonable precautions and exercised all due diligence 
to avoid the commission of such an offence by himself or any person under his 
control. Section 27 (1) provides: 


‘A person against whom proceedings are brought for an offence under this 
Part of this Act or any instrument made thereunder shall, upon information 
duly laid by him and on giving to the prosecutor not less than three clear days’ 
notice of his intention to avail himself of the provisions of this sub-section, be 
entitled to have brought before the court in those proceedings any other person 
to whose act or default he alleges that the commission of the offence was due; 
and if, after the offence has been proved, the original defendant proves that 
the commission thereof was due to an act or default of that other person— 
(a) that other person may be convicted of the offence; and (b) if the original 
defendant further proves that he exercised all due diligence to avoid the 
commission of the offence by him or any person under his control, the original 
defendant shall be acquitted of the offence.’ 


The earlier Act to which reference has been made is the Sale of Foods (Weights & 
Measures) Act 1926. Section 12 (2) of that Act provides: 


‘In any proceedings under this Act in respect of an alleged deficiency of weight 
or measure or number, if the defendant proves to the satisfaction of the court 
that such deficiency was due to a bona fide mistake or accident, or other causes 
beyond his control, and in spite of all reasonable precautions being taken and 
all due diligence exercised by the said defendant to prevent the occurrence of 
such deficiency, or was due to the action of some person over whom the defendant 
had no control, the defendant shall be discharged from the prosecution.’ 


It will be noticed that in those Acts the provision entitling the defendant to rely 
on mistake, accident, or some other cause beyond his control is not linked in one 
section with such words as ‘reliance on information supplied to him or to the act or 
default of another person’. They stand by themselves, and the reasoning which | 
have based on the actual words of s 24 of the Trade Descriptions Act 1968, is not 
open. None the less, it has been held under the 1926 Act that the word ‘mistake’ 
does not extend to the conduct of a servant. 

It is sufficient for me to refer to the recent case of Hall v Farmer (1), a case under the 
Weights & Measures Act 1963, in which the earlier case of Walkling v Robinson (2) 
is referred to. In Hall v Farmer, Lorp Parker, CJ said: 


‘The first question is whether the respondent surmounted what I may call 
the first hurdle, that is s 26 (1) (a) of the Weights and Measures Act 1963, by 
proving that the commission of the offence was due to a mistake or to an accident 
or to some other cause beyond his control. As I understand it, it was urged that 
the act or default of Mr. Dunn was such a mistake, accident, or at any rate a 
cause, outside the control of the respondent. For my part I have always under- 
stood that this provision and a similar provision in previous Acts did not cover 
the act or default of a servant or agent, somebody who was under the control 
of the principals. Such a person would be a third person for the purposes of 
what I may call the third party proceedings, which in this Act appear in s 27. 
The case which is always quoted in this connection is Walkling Ltd. v. Robinson. 
There are two passages, the first in the judgment of Lorp Hewart, CJ, who in 
referring to s 12 (2) of what was then the Sale of Food (Weights and Measures) 


(1) [1970] 1 All ER 7209. 
(2) 94 JP 73. 
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! 
Act 1926, said: “Those words seem to me to have no relation to a case where 


it is a defect of the machinery or a default of the persons under the defendant's 
control which is responsible for the mischief.” Tatsor, J said: “I entirely agree 
with the construction which has already been put forward of this sub-section 
taken in relation to sub-section 5 [dealing with the third party procedure] namely, 
that this sub-s 2 deals with mistakes, accidents, or causes beyond the control of the 
employer, not being negligence or other conduct of his servants or persons 
within his control.” It is, of course, true, as counsel for the respondent has said, 
that the wording of s 12 (2) of that 1926 Act differs somewhat from s 26 (1) of 
the 1963 Act. But in my judgment the same principle applies here as under the 
earlier Act, and accordingly it follows that the respondent did not surmount 
that hurdle.’ 


Counsel for the appellants has argued that Walkling v Robinson (1) has been 
misunderstood, and that in it the court were intending to confine their observations 
to a case where the servant was guilty of negligence, but it seems to me that the 
wording was quite wide enough to exclude all cases where the matter sought to be 
relied on by the defendant was the act of his servant or agent. It has been, as Lorp 
PARKER Said in Hall v Farmer (2), so understood since 1929, and, in my judgment, 
rightly so understood. Accordingly, even though the words on which I have placed 
reliance in the Trade Descriptions Act are not present, it seems to me that for 
the reasons given in that case the word ‘mistake’ cannot be construed so as to cover 
the actions of a servant or agent. That is sufficient to dispose of the first point taken 
by Mr Wright. 

I turn to the second point. The magistrates evidently gave careful consideration 
to the way in which they should exercise their discretion. Counsel for the respondents 
concedes that if this court were satisfied that the magistrates had exercised their 
discretion on a wrong basis in that they had taken into account matters which they 
should not have taken into account or failed to take into account matters which 
they should have taken into account, then it would be open to this court to review 
the exercise of their discretion and to reverse it as being wrong in law. It 
seems to me that no possible criticism can be addressed to the manner in which 
the magistrates exercised their discretion. The matters which they had before them 
and which they took into account were the right matters, and the decision which 
they came to was one to which they were perfectly entitled to come on the evidence 
before them, and the case falls far short of one in which this court would intervene. 
In my judgment the appeal should be dismissed on both grounds. 


COOKE J: I agree. 


LORD PARKER (Cj: [ also agree. 


Appeal dismissed. 


Solicitors: Halsall é Co, Birkenhead; Sharpe, Pritchard & Co, for W E Bufton, 
Ruthin. 


G.F.L.B. 


(1) 94 JP 73. 
(2) [1970] 1 All ER 729. 
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RENT CONTROL - Contract referred to tribunal - Entry upon consideration of 


reference — Papers considered by each member of tribunal individually — Assem- 
bly and visit to view premises — No admission obtained — Letter of withdrawal - 
Not operative till received by tribunal — Rent Act, 1968, s 73 (1). 

R vy Tottenham District Rent Tribunal. Ex parte Fryer Bros (Properties) Ltd 


ROAD TRAFFIC - Driving test - Duty of examiner appointed by Ministry. 
British School of Motoring Ltd vy Simms and Another, Stafford Third Party 
ROAD TRAFFIC - Driving while disqualified - Outstanding offences taken into con- 
sideration — Similar offence. 
R v Jones 


ROAD TRAFFIC — Driving \ with blood alcohol proportion above eee, limit - 
Arrest without warrant — Powers of police to detain thereafter - Road Safety Act, 
1967, ss 1, 2 (2), 2 (4), 3 @,4 
R v Mackenzie .. 


ROAD TRAFFIC - Driving with blood alcohol proportion above oe limit - 
Provision of specimen — Blood — Analysis by ordinary equipment and skill - 
Gas chromatography. 

Smith v Cole 


ROAD TRAFFIC - Driving with blood-alcohol proportion above prescribed limit — 
Specimen for laboratory test — Failure to supply —- Reasonable excuse — Excuse 
relating to blood specimen only — Liability to supply specimen of urine - Direc- 
tion to jury — Road re Act, 1967, s 3 (3) (©). 

R v Harling , : a ne ea 

TOWN AND COUNTRY PLANNING - since aiid Compensation — 
Assessment — Application of Pointe Gourde principle to cases under Land 
Compensation Act, 1961, s 6 (1), Sched 1, part 1. 

Wilson vy Liverpool City C wb 


TOWN AND COUNTRY PLANNING - Cnn outten — Compensation — 
Reference to Lands Tribunal — Agreement between parties as to basis of assess- 
ment — Subsequent decision of House of Lords that that basis wrong — Power of 
court to remit case to tribunal — Discretion. 

Wilson vy Liverpool City Council 


TOWN AND COUNTRY PLANNING - Permission — Refusal —- Appeal to Minister 


— Decision in accordance with general policy — Need for genuine consideration of 


particular matter - Town and Country Planning Act, 1962, s 179 (1) (3) (b). 

H Lavender and Son Ltd vy Minister of Housing and Local Government oa 
TOWN AND COUNTRY PLANNING - Permission — Refusal — Authority required 

to purchase land —- Compensation — Assessment. 

Margate Corporation vy Devotwill Investments Ltd 


TRADE DESCRIPTIONS — Defence — ‘Mistake’ — ‘Act or default’ —- Offence due to 
conduct of employee — Trade Descriptions Act, 1968, s 24 (1) (a). 
Birkenhead and District Co-operative Society Ltd vy Roberts 


TRADE DESCRIPTIONS - False description — Milk — Foil cap on bottle aiiaiiiidte 
describing milk and bearing retailer’s name — Names of milk suppliers to whom 
bottle belonged embossed on bottle - Trade Descriptions Act, 1968, s 1 (1) (b), 
s 3 (1). 

Donnelly v Rowlands 


QBD 
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COURT OF APPEAL (CRIMINAL DIVISION) 
(EpmMunp Davies, LJ, MILMO AND SHaw, JJ) 
2oth November 1970 
R v WARNER 


Criminal Law—Theft—Ingredients of offence—Intention of permanently depriving another 
of property—Direction to jury—Theft Act, 1968, s 1 (1), s 6. 

The intention of permanently depriving another of his property is an essential ingre- 
dient of the offence of theft under the Theft Act, 1968, just as it was under the common 
law and former statutes dealing with larceny, and, if there is to be a conviction, a jury 
must receive a clear direction on the necessity of finding that ingredient proved. 

The object of s 6 of the Act is in no case to water down the definition of theft found in 
s 1 (1), but merely to clarify in certain respects the meaning of the words ‘intention of per- 
manently depriving’ contained in the definition and to give illustrations of the dishonest 
intent required. 


APPEAL against conviction. 

The appellant was convicted at Essex Quarter Sessions on 21st July 1970 of theft 
and was ordered to be conditionally discharged for three years. 

The following statement of facts is taken from the judgment: A Mr Thorne, a 
service engineer, reached his place of employment, a workshop at the rear of some 
premises in the High Street, Brentwood, at about nine o'clock one morning. Finding 
that the workshop was still locked up, he went away to make a purchase, leaving his 


tools, valued at about {17, in a blue box near the workshop door. He was back 
within a few minutes, coming down the passageway from the High Street running 
alongside Messrs Warnes’, outfitters shop, next door. According to Mr Thorne, as 
he came down that passageway he saw the appellant, who was an assistant in the 
outfitter’s shop, approaching from the direction of the workshop door, going towards 
the back of Warnes’ shop, and carrying a blue tool box which looked like Thorne’s 
property. Mr Thorne immediately looked to the place where he had left his tools 
and found that the box had gone. 

The matter was reported to the police and within a short time, which was variously 
put at 9.45 and 1o o'clock, a police constable went with Mr Thorne to investigate. 
He saw the appellant, a 30-years-old man who had been employed throughout his 
working life as a shop assistant and had a perfectly clean character, and he asked 
him whether he knew anything about the missing tools. He made reply (and this 
was not challenged): ‘No, I don’t know what you are talking about.’ The constable 
then spoke to Mr Thorne, who asserted that he had himself seen the appellant 
carrying his tool box. Thereupon the appellant said: “Well, all I can say is that he is 
mistaken.’ He was arrested an hour or so later and taken to the police station. He 
was there told that the police were going back to make a search, and he then repeated 
that he did not take the tools and that Thorne was mistaken. 

The police did not take long to find the tools. They were in a cardboard box 
under some scarves in a small room at the rear of Warnes’ shop. When they showed 
them to the appellant at the police station and he was told where they had been 
recovered from, he said: ‘Yes, I took the tools and panicked.’ Those words to a 
degree adumbrated what he was going to say later at his trial. He then made his 
written statement recounting the bare facts of seeing the tools and taking and hiding 
them, but still providing no explanation for his actions. 

At his trial he for the first time gave some sort of an explanation. It emerged 
that there had been unpleasantness between the people employed in the workshop 
and those employed in Warnes the outfitters. A dispute about a right-of-way 
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was being handled by solicitors, and there was a suggestion that shortly before the 
alleged offence the appellant had been hemmed in, when in his friend’s car, by a 
lorry outside the workshop, which the men employed there had refused to move. 
The appellant testified that he took the tools by way of getting his own back for 
having been thus inconvenienced by the workshop employees, that he had previously 
seen boxes of tools lying about in the yard, and that he would probably have kept 
Thorne’s tool box for an hour and then returned it to the place where he had found 
it. He said that he had initially put the box down by the door of the shop premises, 
but when the police arrived he had panicked, and, being panic-stricken, he then put 
the tool box under the scarves, hoping that the police would go away and so enable 
him to return the tools without being detected. 


B S Green for the appellant. 
J Turner for the Crown. 


EDMUND DAVIES LJ: What should have been, as it was originally pre- 
sented, a straightforward and simple little case of theft has become one not without 
some interest. 

On 21st July 1970 at Essex Quarter Sessions the appellant was convicted of theft 
and was discharged conditionally for three years. His appeal against that conviction 
is brought with the leave of the single judge, who was disturbed by a certain direction 
in law given by the chairman to which reference must be made. The one point 
involved in the appeal is whether the Crown established that the appellant intended 
permanently to deprive the owner of certain goods which he unquestionably took. 
That was also the sole issue at the trial, and a direction to the jury in homely language 
regarding the effect of s 1 (1) of the Theft Act 1968, was all that was called for from 
the chairman. But the matter became elaborated in such a way that we have come 
to the conclusion that there is no alternative but to allow this appeal. 

There was a clear issue whether the appellant had or did not have the necessary 
criminal intention of permanently depriving Mr Thorne of his tools. It was the 
only issue which counsel on both sides desired to have left to the jury. But the 
chairman unfortunately did not leave it in that clear way. Instead, there came a 
stage when he referred to s 6 of the Theft Act. Counsel for the Crown made it 
quite clear that in his view s 6 had no bearing upon the case. Reference to it was 
certainly not calculated to enlighten the jury in the discharge of their task. 

The Theft Act 1968 aspired to remove legal subtleties devoid of merit. Although 
it makes new law in certain respects, nowhere does it abandon the basic conception 
both of the common law and of earlier legislation that there can be no theft without 
the intention of permanently depriving another of his property. Section 1 (1) 
declares that intention to be an essential ingredient, and nothing to be found else- 
where in the Act justifies a conviction for theft in its absence. 

The chairman began with a direction which was both clear and correct, saying: 


‘There is one big question of fact for you and it is this: Did the defendant, 
who undoubtedly did what the Crown witnesses say he did and what he himself 
admits he did, do it dishonestly with the intention of permanently depriving 
the owner of his property?’ 


But unfortunately his direction later became confused by his references to s 6, the 
object of which he may himself have misunderstood. There is no statutory definition 
of the words ‘intention of permanently depriving’, but s 6 seeks to clarify their 
meaning in certain respects. Its object is in no wise to cut down the definition of 
‘theft’ contained ins 1. It is always dangerous to paraphrase a statutory enactment, 
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but its apparent aim is to prevent specious pleas of a kind which have succeeded 
in the past by providing, in effect, that it is no excuse for an accused person to plead 
absence of the necessary intention if it is clear that he appropriated another's property 
intending to treat it as his own, regardless of the owner’s rights. Section 6 gives 
illustrations, as it were, of what can amount to the dishonest intention demanded by 
s 1 (1). But it is a misconception to interpret it as watering down s I. 

The first passage in the summing-up which may well have confused the jury in this 
regard was in the following terms: 


‘So far as “appropriating property belonging to another” is concerned, you 
have got to be satisfied that he had the intention of permanently depriving the 
other of it, and there are indications in the statute that “permanently depriving 
the other of it” may be “indefinitely” depriving the other of it, because who 
shall say when something has become permanent rather than indefinite? The 
justification for such an approach to s 1 is to be found in s 6 of the same Act.’ 


As he felt that the jury might well be at a loss to follow exactly what the chairman 
meant by these words, at the end of the summing-up defence counsel (having been 
invited by the court to do so) rightly took the matter up. I quote again from the 
transcript: 


‘Mr. Green: “The first point I would like to make clear is one of fact. The 
point is that the defendant says he intended to put the tool box back.” The 
Chairman: “Yes, well, ‘I would have probably kept it an hour and returned it 
to him.’ I read that out.” Mr. Green: “I invite you to tell the jury that it 
would be a complete defence if they accepted it.” The Chairman: “Yes. | 
said that is what the Crown have to prove, that he took the tool box dishonestly 
with the intention of permanently depriving the owner of it. If they fail to 
prove that, he is entitled to be acquitted.” Mr. Green: “There is one further 
point. When you were discussing the intention, you did make some remarks 
about ‘indefinitely’. I would be grateful if you could tell the jury merely that, 
if he intended to give it back, that would be a complete defence.” The Chair- 
man: “Yes, but the only question is when. That is why I referred to s 6, be- 
cause if it is his intention to treat the thing as his own, to dispose of it, regardless 
of the owner’s rights, and if you dispose of them by putting them in a box covered 
with scarves so that the other man loses the use of his tools indefinitely, it seems 
that there is no difference between that and ‘permanently’.” Mr. Green: “I 
respectfully accept that, provided the jury understand completely that if he 
intended to give it back, in simple language, that would be a complete defence.” 
The Chairman: “Yes, but whether somebody intends to give a thing back must 
depend in the jury’s mind on how he dealt with the thing, not merely what he 
says. It does not say: ‘Anyway, he is all right as long as he says he will give it 
back.’ The jury judges his intention by what he says and what he does. What 
people do at the time is usually more reliable than what they say at a later time. 
That is what I said, and I do not propose to take any of that back.” ’ 


We think we understand what the chairman had it in mind to convey, though 
whether the jury did is another and more important matter. Even so, we are 
troubled by the use made by the chairman of s 6 and particularly of his interpreta- 
tion of the word ‘dispose’ in the phrase ‘if his intention is to treat the thing as his own 
to dispose of regardless of the other's rights’ in sub-s (1) thereof. The real mischief, 
as it seems to us, lies in the following passage: 
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‘If you dispose of them’ [that is, the tools which were the subject-matter of the 
charge] ‘by putting them in a box covered with scarves so that the other man 
loses the use of his tools indefinitely, it seems that there is no difference between that 
and “permanently”. 


To imply that putting the tools in a box of itself indicated an intention to keep them 
indefinitely begs the essential question in the case. One of the basic issues at the 
trial was when and why they were put into the box, the defence evidence being 
that this was not done until after the police arrived on the scene and that it was 
then done purely out of panic. 

What does not, we think, clearly emerge from the passage just quoted is that the 
essential question was whether the accused man had ever formed the intention to 
deprive the owner indefinitely of the use of his tools. If he had, then he could in 
certain cirawmstances be regarded as intending to treat the thing as his own to dispose 
of, regardless of the other’s rights, within the meaning of s 6 (1). But if this was not 
so, if, for example, his intention was to deprive the owner of the use of his goods 
for a limited period the precise length of which he had not yet decided upon, but 
fully intending to return them to their owner in due course, this would not necessarily 
justify conviction for theft and in the majority of cases probably would not do so. 
This, we think, is clearly brought out by the second part of s 6 (1), which, harking 
back to the earlier words, continues: ‘...a borrowing or lending of it may amount 
to so treating it if, but only if, the borrowing or lending is for a period and in circum- 
stances making it equivalent to an outright taking or disposal’. We do not think that 
this essential point was made clear to the jury. 

It was, as we have already said, in essence an uncomplicated case which posed a 
simple question. The reference to s 6 was both unnecessary, and, we think, unlikely 
to have been helpful to the jury. The introduction by the chairman of the word 
‘indefinitely’ clouded the picture by needlessly introducing a complex consideration. 
As Mimo J said in the course of counsel’s submissions, it may well be that the jury 
disbelieved the appellant’s evidence that he intended to replace the tools ‘in about 
an hour’, but that, having regard to the chairman’s use of the word ‘indefinitely’, 
they may have concluded therefrom that if, for example, he intended to keep the 
tools for a longer period than that stated, that in itself could suffice to justify a con- 
viction for theft. We just do not know. It is true that the jury were supplied 
with six copies of the Theft Act. But even if they read s 6 for themselves, they might 
well (having regard to the direction) have misunderstood it. In the result the 
summing-up lacked clarity upon a point cardinal in character. 

But counsel for the Crown, who in no degree contributed to such confusion as 
we think may have resulted, has nevertheless submitted that, so clear and cogent 
was the evidence (particularly having regard to the absence of any indication by the 
accused of his ever having intended to return the tools until the moment when he 
went into the witness-box), we should say that no miscarriage of justice resulted 
from the confused direction of the learned judge. But as the basis upon which the 
jury proceeded must be regarded as speculative, we cannot think that justice would 
be attained by applying the proviso to s 2 (1) of the Criminal Appeal Act 1968 to 
uphold this conviction. In the result, this appeal must be allowed and the conviction 
quashed, 

Conviction quashed. 


Solicitors: Landons, Brentwood; T Hambrey Jones, Chelmsford. 
T.R.F.B. 
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(Lorp Rep, Lorp Upyoun, Lorp Morris oF BortH-y-Gest, LORD WILBERFORCE AND 
Lorp D1pLock) 


14th, 15th December 1970, 4th February 1971 
KENNEDY v SPRATT 


Criminal Law—Sentence—Suspension—Act providing minimum sentences for specified 
offences—Power of court to suspend sentence—Criminal Justice (Temporary Provisions) 
(Northern Ireland) Act, 1970, s i—Treatment of Offenders (Northern Ireland) Act, 1968, 
s 18 (1). 

Statute—Construction—Purposive interpretation—Act providing minimum sentences for 
specified criminal offences. 

By s 1 (1) of the Criminal Justice (Temporary Provisions) (Northern Ireland) Act, 1970, 
it was enacted that any person who was convicted of an offence committed during the 
state of Emergency, due to civil disturbances in Northern Ireland, which had been 
proclaimed on 30th June, 1970, under any of the statutory provisions mentioned in the 
schedule to the Act should be sentenced to imprisonment for not less than the period 
specified opposite that provision in the schedule. By s 18 (1) of the Treatment of Offenders 
(Northern Ireland) Act, 1968, a court which passed a sentence of imprisonment for 
term of not more than two years might order that the sentence should not take effect 
unless the offender committed another offence. 

Hep by Lorp Rein, Lorp Upyonn, and Lorp DieLock (Lorp Morris OF BorTHY-¥-GEST 
and Lorp WirBerrorce dissenting) that a statute must be construed in the light of what 
was common knowledge when it was enacted and the mischief it was designed to prevent, 
in this case the extensive and violent disturbances which had been taking place in Northern 
Ireland and the likelihood of further disturbances, and, applying this principle of inter- 
pretation to the Act of 1970, and on its general construction, in a case which fell within 
the Act of 1970 the court had no power, under s 18 (1) of the Act of 1968, to suspend the 
sentence passed in accordance with the Act of 1970. 


Appear by Philip Kennedy from an order of the Court of Appeal in Northern 
Ireland dismissing his appeal against a sentence of six months’ a gonereer passed 
on him by the resident magistrate at Limavady Petty Sessions, co Londonderry, 
after he had pleaded guilty to a charge of an offence mentioned in ie schedule to 
the Criminal Justice (Temporary Provisions) (Northern Ireland) Act 1970. 


J F B Russell QC and G P H Gibson (both of the Northern Ireland Bar) for the 
appellant. 

The Attorney-General for Northern Ireland (J W B Kelly QC), J B E Hutton QC and 
R D Carswell (both of the Northern Ireland Bar) for the respondent. 


Their Lordships took time for consideration. 


4th February. The following opinions were delivered. 


LORD REID: The appellant, a man aged about 25, pleaded guilty at Limavady 
Petty Sessions to a charge of disorderly behaviour on a road on oth July 1970. It is 
not disputed that he committed this offence in a fit of temper after a domestic quarrel, 
no political or sectarian element being involved. 

On Ist July 1970, the Criminal Justice (Temporary Provisions) Act (Northern 
Ireland) 1970 was enacted. Section 1 provides: 


‘(1) Subject to subsection (3), any person who is convicted of an offence, 
committed during the period of the present emergency, under any of the 
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statutory provisions mentioned in column 1 of the schedule shall, notwithstand- 
ing anything to the contrary contained in that or in any other statutory provision, 
be sentenced to imprisonment for not less than the period specified opposite 
that provision in column 2 of the schedule. 

‘(2) For.the purposes of subsection (1) “period of the present emergency” 
means the period beginning with the 30th day of June 1970 and ending with 
such day as the governor may by Order in Council declare to be the date on 
which the emergency that was the occasion of the passing of this Act came to an 
end. 

‘(3) Nothing in this section shall prejudice or affect any power of pardoning or 
reprieving offenders or remitting sentences which is exercisable under or by 
virtue of the Royal Prerogative.’ 


The appellant was guilty of an offence under s 9 of the Criminal Justice (Miscellaneous 
Provisions) Act (Northern Ireland) 1968, and with regard to that section the schedule 
to the 1970 Act provides: 
‘Minimum sentence to be imposed .. Six months in the case of a person 
convicted of riotous or disorderly behaviour in... any street, road, highway or 
other public place.’ 


The appellant was accordingly sentenced by the resident magistrate to a term of 
six months’ imprisonment. The question then arose whether the magistrate had 
power under s 18 of the Treatment of Offenders Act (Northern Ireland) 1968 to order a 
suspended sentence. He held that the 1970 Act prevented him from making such an 
order, and the appellant then appealed by way of Case Stated to the Court of Appeal 
in Northern Ireland. On 13th October 1970, that court held that the magistrate had 
no such power. The appellant then obtained leave to appeal to this House. The 
relevant part of s 18 (1) of the 1968 Act is as follows: 


‘A court which passes a sentence of imprisonment for a term of not more 
than two years or makes an order for detention in a young offenders centre for 
a like term for an offence may order that the sentence or order for detention 
shall not take effect unless, during the period specified in the order, being not 
less than one year or more than three years from the date of the order, the 
offender commits in Northern Ireland another offence for which the court has 
power, or would, but for section 1, have power to sentence him to imprisonment, 
and thereafter a court having power to do so orders under section 19 that the 
original sentence or order for detention shall take effect...’ 


The argument for the appellant is short and simple. Section 18 of the 1968 Act only 
comes into operation after a sentence has been passed. It enables the court to order 
that the sentence ‘shall not take effect’, unless the accused commits another offence. 
But the sentence is neither altered nor superseded by such an order. The 1970 Act 
only deals with sentences. In cases to which it applies it limits the power of the court 
to determine what sentence shall be passed, but it does not purport to limit the 
existing powers of the court with regard to any other matter. There is nothing in 
the 1970 Act which expressly or by implication prevents the court from applying the 
provisions of s 18 of the 1968 Act. There is nothing inconsistent in limiting the 
power of the court to pass sentence but leaving the court free to suspend the sentence 
once it has been passed. 

If one could stop there I think that this would be a valid argument. But every 
statute must be construed in light of what was common knowledge when it was 
enacted, or, as it is sometimes put, in light of the mischief which it was designed to 
prevent. It was common knowledge in Northern Ireland on rst July 1970, that there 
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had been in the recent past extensive and violent disturbances and that there was a 
likelihood of further disturbances of such extent and intensity as might imperil the 
stability of society. Moreover, we were informed by the learned Attorney-General 
that there had been much public criticism of lack of uniformity between various 
courts in sentencing those involved in the earlier disturbances. The 1970 Act is 
obviously designed to avoid that and to provide a stern deterrent against further 
outbreaks. Its provisions are not limited to cases connected with such disturbances 
and it must have been obvious to the legislature that they would give rise to cases 
of great hardship as in the present case. But the Act expressly saves the royal 
prerogative in s 1 (3) as a means whereby the severity can be mitigated in appropriate 
cases. It may well have been thought that in the circumstances it was necessary to 
proceed in this way. 

Before the 1970 Act was passed the courts had a wide choice in dealing with 
offenders. There could be discharge, absolute or conditional, probation, fine or 
imprisonment for such term as was thought appropriate. Admittedly the 1970 Act 
where it applies prevents the court from adopting any of the alternatives to imprison- 
ment and prevents any term of imprisonment less than the specified minimum. 
I find it incredible that anyone who thought it necessary to go so far could have 
intended to leave to the courts the power to suspend the sentence. The effect of a 
suspended sentence is that the offender goes free and unpunished unless he is found 
guilty of another offence and even then s 19 of the 1968 Act entitles the court to 
reduce the suspended sentence or to make no order with regard to it. 


There is no guidance in the statute as to how the court is to act in deciding whether 


or not to suspend a sentence of imprisonment. If in a case to which the 1970 Act 
applies the court would, but for that Act, have imposed a much lighter penalty, 
how is it to act in deciding whether to suspend the sentence which the Act requires? 
In effect it must often have to choose between too heavy and too light a penalty. 
If one reason for the 1970 Act was to achieve uniformity that purpose will certainly 
not be achieved. Some courts will suspend too many minimum sentences, some 
too few. But then it is said that while the 1970 Act was being drafted and passed 
through Parliament surely someone must have seen that the matter of suspended 
sentences should be provided for. That would be a more powerful argument were 
it not for the fact that the Act also fails to deal with the position of children and young 
persons who are convicted of one of the specified offences. On any view one effect 
of the 1970 Act is that any child or young person so convicted must be sentenced 
to the specified minimum term of imprisonment. So these cases can only be dealt 
with by the royal prerogative or perhaps by some administrative action. 

Although I may be convinced that the legislature must have intended to take 
away the power of the courts to suspend sentences in these cases, that is not sufficient 
unless on a fair construction it is possible to construe the 1970 Act as a whole as having 
that effect. I find this the most difficult question in the case. We are as always 
trying to find the intention of the legislature. Where, taking into account the sur- 
rounding circumstances and the likely consequences of the various possible con- 
structions, there can be any doubt at all about that intention, we must where 
penalties are involved require that the intention shall clearly appear from the words 
of the enactment construed in light of those matters. But if we can say that those 
matters show that a particular result must certainly have been intended, we would, 
I think, be stultifying the underlying principle if we required more than that the 
statutory provisions are reasonably capable of an interpretation carrying out that 
intention. 

I think that the best specific indication is to be found in s 1 (3) of the 1970 Act. 
This contains an unusual saving of the royal prerogative and the fact that it was 
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thought necessary to insert this subsection appears to me to show that this was 
intended to be the only way of releasing the convicted person from serving the whole 
or any part of the minimum sentence. The long title to the Act is ‘An Act to provide 
for the imposition of minimum sentences .. .’. The word ‘imposition’ here seems 
to me to indicate that the sentence is to be effective. And the whole tenor of the 
Act appears to me to be inconsistent with a power in the court to prevent the sentence 
from being served. The Act must be read by itself for it does not follow that words 
or phrases in it are to have the same meaning as they have in other Acts. I think 
that Lorp MacDermorr CJ was right in saying that ‘the words “be sentenced to 
imprisonment” can, in my opinion, mean in the context of the 1970 Act nothing 
less than “be sent to prison” ’. I would, therefore, dismiss this appeal. 


ly Lords, before his death my noble and learned friend Lord Upjohn had 
prepared a speech with which I agree, and it is in accord with precedent that I 
adopt it and read it as part of my own speech. He too would have dismissed the 
appeal. It is as follows: 

On 28th July 1970, the appellant was charged before a magistrate with disorderly 
behaviour in a road contrary to s 9 of the Criminal Justice (Miscellaneous Provisions) 
Act (Nothern Ireland) 1968 (‘the 1968 Act’) as amended by the Criminal Justice 
(Temporary Provisions) Act (Nothern Ireland) 1970 (‘the 1970 Act’). The appellant 
through his solicitor pleaded guilty to the charge, but submitted that as the prosecu- 
tion conceded that there was no sectarian or political element or significance in the 
offence, which was committed by the appellant in a fit of temper after an argument 
with a girl, the magistrate should consider suspending the sentence of six months’ 
imprisonment (which the 1970 Act required) under s 18 of the Treatment of Offenders 
\ct (Nothern Ireland) 1968 (‘the Offenders Act’). The magistrate considered that he 
had no power under s 18 to suspend the sentence of six months prescribed by the 
1970 Act and that is the question that your Lordships have to decide. The appellant 
appealed to the Court of Appeal in Northern Ireland who upheld the magistrate’s 
decision, the judgment of the court being delivered by Lorp MacDermortr CJ. 

I find the judgment of Lorp MacDernmotr CJ most convincing and I should be 
happy merely to state my concurrence therewith, but in view of the differing views 
expressed in your Lordships’ House I propose to express my own reasons for agreeing 
with Lorp MacDermotr. 

Until the enactment of the 1970 Act it is not in doubt that a magistrate convicting 
an offender of an offence under s 9 of the 1968 Act had to consider a number of 
courses of action and to select that which he considered appropriate to the offender 
before him. Under the express terms of s 9 it was enacted that the offender who 
was guilty of an offence should be liable ‘to imprisonment for a term not exceeding 
six months or to a fine not exceeding [100, or to both’. But under s 18 of the 
Offenders Act, he could exercise powers described in the following terms: 


‘A court which passes a sentence of imprisonment for a term of not more than 
two years... may order that the sentence . . . shall not take effect...” 


unless the offender should commit another offence within a prescribed period; 
in other words, he might suspend the sentence. But, of course, there were other 
ways of dealing with the offender such as, for example, by granting an absolute or 
conditional discharge or making a probation order or imposing a fine. 

Then came the 1970 Act, passed as its long title makes clear, 


‘to provide for the imposition of minimum sentences of imprisonment on 
persons convicted of certain offences committed during the period of the present 
emergency.’ 
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The long title did not make clear at what type of offence the Act was aimed, but in 
my opinion an examination of this short Act, and in particular of the schedule 
thereto, explains that and makes it quite clear, as I shall show in a moment. 
Section 1 (1) is in these terms: 


‘Subject to subsection (3), any person who is convicted of an offence, committed 
during the period of the present emergency, under any of the statutory provisions 
mentioned in column 1 of the schedule shall, notwithstanding anything to the 
contrary contained in that or in any other statutory provision, be sentenced to 
imprisonment for not less than the period specified opposite that provision in 
column 2 of the schedule.’ 


Section 1 (2) defines the period of the emergency and s 1 (3) is in these terms: 


‘Nothing in this section shall prejudice or affect any power of pardoning or 
reprieving offenders or remitting sentences which is exercisable under or by 
virtue of the Royal Prerogative.’ 


One is entitled to take into account common general knowledge of the state of 
affairs in Northern Ireland in July 1970, when the Act was passed; it was in a state 
of sporadic but serious civil disorder, which had led to the ‘emergency’ referred to 
in the Act. The schedule to the Act makes it clear that it was aimed at the discourage- 
ment of what one may briefly describe as crimes relating to this state of civil disorder 
by imposing severe terms of imprisonment for such crimes as rioting or disorderly 
conduct in public places, using offensive and dangerous weapons, and so on. It is 
noteworthy that the draftsman of the 1970 Act was careful in regard to s 9 of the 
1968 Act to include only offences committed in a public place and not to include 
offences which might be committed merely in places to which the public has access 
or premises where intoxicating liquor is sold, or merely offences of indecency. 
In my opinion, it is quite clear that the intention of the Parliament of Northern 
Ireland in this enactment was to discourage such acts in the future by imposing 
substantial terms of imprisonment (by which I mean sentencing offenders to jail) 
for these offences and so to keep such offenders off the streets for a time, and 
withdrawing all discretion as to the term of imprisonment or the imposition of other 
penalties from the judiciary concerned. 

The question for your Lordships is whether the 1970 Act has by its terms achieved 
what, in my opinion, is this plain intention. The argument is that in s 1 (1) the words 
‘shall . . . be sentenced to imprisonment’ mean no more than that the court shall 
pass a sentence of imprisonment, or, even to use the word used in the schedule, 
‘impose’ a sentence of imprisonment. As Lorp PARKER CJ in R v O'Keefe (1) pointed 
out, the sentence of a term of imprisonment followed by its suspension remains a 
sentence of imprisonment. If that is the meaning of the section then the operation 
of s 18 of the Offenders Act is left unimpaired, although it becomes obligatory by the 
terms of the 1970 Act to pass a sentence of six months which, as it so happens, is the 
maximum sentence which can be imposed under s 9 of the 1968 Act. 

If the matter rested there the result would seem curious and scarcely what the 
draftsman can have intended, for it would hardly have affected the powers of the 
court in respect of that section; but the general principle that a penal provision 
ought to be given that interpretation which is the least unfavourable to the accused 
could validly be invoked. But the consequences of the 1970 Act are admittedly much 
wider, for counsel for the appellant has rightly felt bound to concede that all the other 
powers of the court in dealing with the offender otherwise than by a term of 


(1) 133 JP 160; [1969] 1 All ER 426; [1969] 2 QB 20. 
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thought necessary to insert this subsection appears to me to show that this was 
intended to be the only way of releasing the convicted person from serving the whole 
or any part of the minimum sentence. The long title to the Act is “An Act to provide 
for the imposition of minimum sentences . . .. The word ‘imposition’ here seems 
to me to indicate that the sentence is to be effective. And the whole tenor of the 
Act appears to me to be inconsistent with a power in the court to prevent the sentence 
from being served. The Act must be read by itself for it does not follow that words 
or phrases in it are to have the same meaning as they have in other Acts. I think 
that Lorp MacDernmorr CJ was right in saying that ‘the words “be sentenced to 
imprisonment” can, in my opinion, mean in the context of the 1970 Act nothing 
less than “be sent to prison” ’. I would, therefore, dismiss this appeal. 


ly Lords, before his death my noble and learned friend Lord Upjohn had 
prepared a speech with which I agree, and it is in accord with precedent that I 
adopt it and read it as part of my own speech. He too would have dismissed the 
appeal. It is as follows: 

On 28th July 1970, the appellant was charged before a magistrate with disorderly 
behaviour in a road contrary to s 9 of the Criminal Justice (Miscellaneous Provisions) 
Act (Nothern Ireland) 1968 (‘the 1968 Act’) as amended by the Criminal Justice 
(Temporary Provisions) Act (Nothern Ireland) 1970 (‘the 1970 Act’), The appellant 
through his solicitor pleaded guilty to the charge, but submitted that as the prosecu- 
tion conceded that there was no sectarian or political element or significance in the 
offence, which was committed by the appellant in a fit of temper after an argument 
with a girl, the magistrate should consider suspending the sentence of six months’ 
imprisonment (which the 1970 Act required) under s 18 of the Treatment of Offenders 
\ct (Nothern Ireland) 1968 (‘the Offenders Act’). The magistrate considered that he 
had no power under s 18 to suspend the sentence of six months prescribed by the 
1970 Act and that is the question that your Lordships have to decide. The appellant 
appealed to the Court of Appeal in Northern Ireland who upheld the magistrate’s 
decision, the judgment of the court being delivered by Lorpv MacDerwortr CJ. 

I find the judgment of Lorp MacDermotr CJ most convincing and I should be 
happy merely to state my concurrence therewith, but in view of the differing views 
expressed in your Lordships’ House I propose to express my own reasons for agreeing 
with Lorp MacDermotr. 

Until the enactment of the 1970 Act it is not in doubt that a magistrate convicting 
an offender of an offence under s 9 of the 1968 Act had to consider a number of 
courses of action and to select that which he considered appropriate to the offender 
before him. Under the express terms of s 9 it was enacted that the offender who 
was guilty of an offence should be liable ‘to imprisonment for a term not exceeding 
six months or to a fine not exceeding [100, or to both’. But under s 18 of the 
Offenders Act, he could exercise powers described in the following terms: 


‘A court which passes a sentence of imprisonment for a term of not more than 
two years... may order that the sentence . . . shall not take effect .. .’ 


unless the offender should commit another offence within a prescribed period; 
in other words, he might suspend the sentence. But, of course, there were other 
ways of dealing with the offender such as, for example, by granting an absolute or 
conditional discharge or making a probation order or imposing a fine. 

Then came the 1970 Act, passed as its long title makes clear, 


‘to provide for the imposition of minimum sentences of imprisonment on 
persons convicted of certain offences committed during the period of the present 
emergency.’ 
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The long title did not make clear at what type of offence the Act was aimed, but in 
my opinion an examination of this short Act, and in particular of the schedule 
thereto, explains that and makes it quite clear, as I shall show in a moment. 
Section 1 (1) is in these terms: 


‘Subject to subsection (3), any person who is convicted of an offence, committed 
during the period of the present emergency, under any of the statutory provisions 
mentioned in column 1 of the schedule shall, notwithstanding anything to the 
contrary contained in that or in any other statutory provision, be sentenced to 
imprisonment for not less than the period specified opposite that provision in 
column 2 of the schedule.’ 


Section 1 (2) defines the period of the emergency and s 1 (3) is in these terms: 


‘Nothing in this section shall prejudice or affect any power of pardoning or 
reprieving offenders or remitting sentences which is exercisable under or by 
virtue of the Royal Prerogative.’ 


One is entitled to take into account common general knowledge of the state of 
affairs in Northern Ireland in July 1970, when the Act was passed; it was in a state 
of sporadic but serious civil disorder, which had Jed to the ‘emergency’ referred to 
in the Act. The schedule to the Act makes it clear that it was aimed at the discourage- 
ment of what one may briefly describe as crimes relating to this state of civil disorder 
by imposing severe terms of imprisonment for such crimes as rioting or disorderly 
conduct in public places, using offensive and dangerous weapons, and so on. It is 
noteworthy that the draftsman of the 1970 Act was careful in regard to s 9 of the 
1968 Act to include only offences committed in a public place and not to include 
offences which might be committed merely in places to which the public has access 
or premises where intoxicating liquor is sold, or merely offences of indecency. 
In my opinion, it is quite clear that the intention of the Parliament of Northern 
Ireland in this enactment was to discourage such acts in the future by imposing 
substantial terms of imprisonment (by which I mean sentencing offenders to jail) 
for these offences and so to keep such offenders off the streets for a time, and 
withdrawing all discretion as to the term of imprisonment or the imposition of other 
penalties from the judiciary concerned. 

The question for your Lordships is whether the 1970 Act has by its terms achieved 
what, in my opinion, is this plain intention. The argument is that in s 1 (1) the words 
‘shall . . . be sentenced to imprisonment’ mean no more than that the court shall 
pass a sentence of imprisonment, or, even to use the word used in the schedule, 
‘impose’ a sentence of imprisonment. As LorD ParKER CJ in R v O'Keefe (1) pointed 
out, the sentence of a term of imprisonment followed by its suspension remains a 
sentence of imprisonment. If that is the meaning of the section then the operation 
of s 18 of the Offenders Act is left unimpaired, although it becomes obligatory by the 
terms of the 1970 Act to pass a sentence of six months which, as it so happens, is the 
maximum sentence which can be imposed under s 9 of the 1968 Act. 

If the matter rested there the result would seem curious and scarcely what the 
draftsman can have intended, for it would hardly have affected the powers of the 
court in respect of that section; but the general principle that a penal provision 
ought to be given that interpretation which is the least unfavourable to the accused 
could validly be invoked. But the consequences of the 1970 Act are admittedly much 
wider, for counsel for the appellant has rightly felt bound to concede that all the other 
powers of the court in dealing with the offender otherwise than by a term of 


(1) 133 JP 160; [1969] 1 All ER 426; [1969] 2 QB 29. 
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imprisonment, suspended or not, which I have already mentioned are swept away 
by the Act during the continuance of the emergency. I cannot believe that, if the 
Act sweeps away all these other remedies which might be much more appropriate 
in some cases than the imposition of a suspended term of imprisonment, Parliament 
intended that this discretion alone should remain. That would seem to be quite 
contrary to the intention of the Act which was to give, in the words of Lorp 
MacDermorr CJ, a ‘sharp term of imprisonment’; a jail sentence without any power 
of suspension. Furthermore, I think s 1 (3) of the 1970 Act gives some support to 
this view. It recognised that there would be some cases of hardship by the obligatory 
imposition of a jail sentence in this severe Act but they could properly be dealt with 
by the exercise of the royal prerogative. 

For these reasons and for those given by Lorp MacDermorr CJ I would dismiss 
this appeal. 


LORD MORRIS OF BORTH-Y-GEST: On oth July 1970 the appellant was 
guilty of some disorderly behaviour. It happened in a road at Limavady in the county 
of Londonderry. He had an argument with a girl. He lost his temper. The disorderly 
behaviour resulted. It had no sectarian element about it. There was no sort of 
political significance in it. As a manifestation of human frailty it hardly seemed 
destined to attract public notice. Though an offence had been committed it was not 
of a nature that would be likely to make much demand on the time of a court of 
summary jurisdiction. Thise who preside in such courts have a wealth of experience 
in assessing the measure of men’s minor errors or indiscretions and in deciding whether 
or not public interest requires that there should be any, and, if so, what penalty. 

The appellant’s conduct came within the wording of s 9 (1) of the Criminal Justice 
(Miscellaneous Provisions) Act (Northern Ireland) 1968, which is as follows: 


‘Any person guilty of any riotous, disorderly or indecent behaviour, or of any 
behaviour whereby a breach of the peace is likely to be occasioned, in any 
street, road, highway or other public place, or in any place to which the public 
have access (whether as of right or by permission and whether subject to or 
free of charge), or on any premises where intoxicating liquor is sold, shall be 
guilty of an offence and shall be liable, on summary conviction, to imprisonment 
for a term not exceeding six months or to a fine not exceeding {[100, or to both.’ 


On 16th July 1970, the appellant was summoned to appear on 28th July before the 
magistrates’ court in the petty sessional district of Limavady to answer a complaint 
of having been guilty of disorderly behaviour in a road. There was no complaint 
of riotous behaviour; nor of indecent behaviour; nor of behaviour whereby a 
breach of the peace was likely to be occasioned. The appellant duly appeared and by 
pleading guilty he acknowledged that he had been guilty of disorderly behaviour 
in a road. 

The Act above referred to was passed and came into operation on 12th December 
1968. On the same day the Treatment of Offenders Act (Northern Ireland) 1968 
was passed and came into operation. Part I of the latter Act contained provisions 
with regard to sentences on and detention of young offenders. In Part II there are 
further provisions with respect to the treatment of offenders and such provisions 
enable a court to make an order that in certain cases a sentence of imprisonment 
which is passed shall not take effect. Sections 18 to 21 relate to suspended sentences 
of imprisonment. 

It is beyond doubt that if in the period after 12th December 1968, and before 
1st July 1970, there had been a conviction for disorderly behaviour in a road and if 
the court had considered it necessary to pass a sentence of imprisonment (for a term 
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of not more than six months) it would have been open to the court to make an order 
(on terms permitted by the Act) that the sentence of imprisonment should not then 
take effect. If the appellant’s argument with a girl and his loss of temper had happened 
some ten days earlier than it did no problem would have arisen. He might have 
suffered no penalty. He might have been fined. Had the passing of a sentence of 
imprisonment been contemplated it could have been ordered that (subject to 
conditions) it should not then take effect. 

The period beginning on 30th June 1970 became however a period of emergency. 
Certain changes in the law were enacted by the Criminal Justice (Temporary 
Provisions) Act (Northern Ireland) 1970 which was passed on 1st July 1970. It was 
an Act— 


‘to provide for the imposition of minimum sentences of imprisonment 
on persons convicted of certain offences committed during the period of the 
present emergency; and for related purposes.’ 


Section 1 is in the following terms: 


‘(1) Subject to subsection (3), any person who is convicted of an offence, 
committed during the period of the present emergency, under any of the 
statutory provisions mentioned in column 1 of the schedule shall, notwithstand- 
ing anything to the contrary contained in that or in any other statutory provision, 
be sentenced to imprisonment for not less than the period specified opposite 
that provision in column 2 of the schedule. 

‘(2) For the purposes of subsection (1) “period of the present emergency” 
means the period beginning with the 3oth day of June 1970 and ending with 
such day as the governor may by Order in Council declare to be the date on 
which the emergency that was the occasion of the passing of this Act came to 
an end. 

‘(3) Nothing in this section shall prejudice or affect any power of pardoning 
or reprieving offenders or remitting sentences which is exercisable under or by 
virtue of the Royal Prerogative.’ 


In col 1 of the schedule certain sections of ten Acts of Parliament are set out. 
Column 2 is headed ‘Minimum sentence to be imposed therefor’. In col 2 and 
opposite to the mention in col 1 of s 9 of the Criminal Justice (Miscellaneous 
Provisions) Act (Northern Ireland) 1968 are the words: 


‘Six months in the case of a person convicted of riotous or disorderly behaviour 
in, or of any behaviour whereby a breach of the peace is likely to be occasioned 
in, any street, road, highway or other public place.’ 


As a result of that enactment it became the duty of the court on 28th July, whatever 
course it might otherwise have been disposed to follow, to comply with s 1. When 
the appellant by acknowledging his guilt was convicted of the offence of disorderly 
behaviour in a road he had to be sentenced to imprisonment for not less than six 
months. That was the ‘minimum sentence to be imposed’. Then arose the question 
whether the sentence should be suspended under the power given by s 18 of the 
Treatment of Offenders Act (Northern Ireland) 1968. The resident magistrate was 
of the opinion that he lacked that power. Accordingly his decision went beyond the 
passing or the imposing of the minimum sentence. The appellant was ordered 
‘to be imprisoned’ for the period of six months. The magistrate on the application 
of the appellant stated a case for the opinion of the Court of Appeal on a point of 
law. He defined the question as being 
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‘whether or not I have power to suspend a sentence of six months imprison- 
ment imposed for the said offence under s 18 of the Treatment of Offenders Act 
(Northern Ireland), 1968, and I consider that the circumstances of the case and 
any mitigating factors in relation thereto would render it appropriate for me 
so to do.’ 


In the Court of Appeal it was agreed that the wording of the question posed by the 
magistrat? should be modified so that with the omission of the concluding words 
it should simply raise the single issue whether the magistrate had a power to suspend 
the sentence prescribed by s 1 of the 1970 Act. The Court of Appeal held that the 
magistrate was correct in holding the opinion that he had no power to suspend. 

My Lords, I can find nothing in the Act of 1970 which repeals s 18 of the 1968 Act 
(ie the Treatment of Offenders Act); s 18 is not in any way referred to in the 1970 
Act. When the 1970 Act was passed there was a clear distinction in the law of 
Northern Ireland between the passing of a sentence of imprisonment and the taking 
effect of such a sentence. Doubtless if a sentence of imprisonment is passed and if 
nothing more is said and no further order is made the sentence will then begin to 
take effect. But the very essence of the provisions contained in ss 18 to 21 of the 
1968 Act was to differentiate between the imposing or passing (I see no difference 
between these two words) of a sentence of imprisonment and the serving of the 
sentence. An important change in the law was made. It involved a new method 
of the treatment of offenders. It could hardly have been forgotten by 1970. Only 
some new direct provision could sweep it away or brush it aside. 

In the opening words of s 18 (1) of the 1968 Act it is provided that: 


‘A court which passes a sentence of imprisonment for a term of not more 
than two years... for an offence may order that the sentence . . . shall not take 
effect unless, during the period specified in the order, being not less than one 
year or more than three years from the date of the order, the offender commits 
in Northern Ireland another offence for which the court has power, or would, 
but for section 1, have power to sentence him to imprisonment, and thereafter 
a court having power to do so orders under section 19 that the original sentence 
... Shall take effect...’ 


The whole basis which was introduced into the law relating to the treatment of 
offenders involved the difference between the passing of a sentence and the serving 
of a sentence (or in other words the taking effect of a sentence). A sentence which 
is passed but which (unless later events happen) is ordered not to take effect is called 
a suspended sentence (see s 33). If such a sentence is passed the court must explain 
in ordinary language that if during the specified period of suspense the offender 
commits an offence he will be at risk, in terms of s 19, that a court may order the 
sentence to ‘take effect’ and may do so either with the original term unaltered or 
with the substitution of a lesser term. The difference between the passing of a 
sentence of imprisonment and the taking effect of such a sentence is clearly observed 
throughout ss 18 and 19. The same difference between the passing of a sentence of 
imprisonment and the serving of such a sentence is to be noted in s 1 of the Act. 
In general it is provided (see sub-s (1)) that a court shall not ‘pass a sentence of 
imprisonment on’ a person under 21 years of age; but that restriction does not apply 
(see sub-s (3)) in the case of a person ‘who is serving a sentence of imprisonment’ at 
the time when the court passes sentence. So in s 33 (4) there is reference to ‘a person 
who is serving or has served a sentence’ and also to a sentence ‘passed by a court’. 
Though a sentence which is passed but in reference to which an order under s 18 
is made may, in the result, never ‘take effect’, yet in general (though with important 
exceptions) it is to be treated as a sentence of imprisonment (see s 18 (5) (a)). 





Justice of the Peace and Local Government Review Reports, May 8, 1971. 


135 LOCAL GOVERNMENT REVIEW REPORTS 211 


My Lords, I see no reason for making any addition to the terms of what Parliament 
enacted on 1st July. The terms of the 1970 Act are clear and explicit. No problem 
of implementation seems to arise. As applied to the present case there was the result 
that notwithstanding that formerly a discretion as to sentence rested in a court if 
there was a conviction of the offence of disorderly behaviour in a road the obligation 
after 1st July was to impose a prescribed minimum sentence. But the power to 
suspend which since 1968 has been an inherent feature of judicial power and discre- 
tion is left completely untouched. In the long title are the words ‘imposition of 
minimum sentences of imprisonment’; in s 1 (1) are the words “be sentenced to 
imprisonment’; in the schedule are the words: ‘Minimum sentence to be imposed’. 
The theme and the emphasis concerns the imposition of minimum sentences. The 
words ‘be sentenced to imprisonment for not less than the period’ are fully in accord 
with the other words I have quoted. Under the law as it stood on 1st July 1970, 
there was a discretion in the court (subject to the conditions laid down) to order 
that in the case of someone ‘sentenced to imprisonment’ the sentence should not at 
once take effect. If Parliament had wished to alter the law it could have done so. 
It could easily have done so. It did not do so. 

If it is thought that Parliament intended not only to enact that for certain offences 
certain minimum sentences should be passed but also to enact that such sentences 
should, whatever the circumstances, be served and never be suspended it must 
surely be said that the only safe guide to the intention of Parliament is to be found 
in the language it has used. The words that have been used are clear. There is no 
ambiguity. There is no difficulty in the operation of the new enactment. If it is 
possible that Parliament had meant to go further than it did and had per incuriam 
omitted to include a provision that it had wished to include then it is for Parliament 
to remedy their omission. 

I do not forget that the Act of 1970 was passed so as to deal with certain offences 
committed during a period of emergency. The nature of such offences may be 
realised when it is seen that the scheduled acts include those relating to malicious 
damage and to explosives and to firearms and to the protection of persons and 
property and the maintenance of public order. It can readily be understood that it 
was thought desirable to enact that certain minimum sentences should be imposed. 
Depending on the particular circumstances of a particular case, but, having regard 
to the need to suppress disorder, decisions whether, in a period of emergency, to 
suspend a sentence will inevitably present problems of anxiety for a court. But 
even in those cases where, having regard to particular circumstances, a court did 
decide to suspend a sentence, the Act of 1970 would have introduced a change which 
would have potent and stringent deterrent effect. The sentence would in all proba- 
bility be much more severe than that which but for the emergency would have been 
passed and it would have to be a sentence of imprisonment. It would be in suspense 
for a period during which leniency in respect of any further misbehaviour could not 
be assumed. 

It had been enacted by Parliament (see s 1 (1) of the Treatment of Offenders Act 
(Northern Ireland) 1968) that in general a court could not pass a sentence of imprison- 
ment on a person under 21 years of age. There were careful provisions relating to 
centres in which, if necessary, young offenders might be detained. Under the 1970 
Act there is the requirement that regardless of age and regardless of any particular 
circumstances a conviction of certain offences must result in the imposition of certain 
sentences. In the absence of some clear enactment it is difficult to suppose that 
Parliament intended that whatever were the circumstances the sentences of imprison- 
ment imposed on young offenders so convicted must in all cases at once take effect. 
Nor is it easy to suppose that Parliament considered that relief from a result so 
drastic was only to be found in the exercise of the powers of the royal prerogative. 
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Faced with clear and unambiguous and well-understood language, producing 
results neither anomalous nor irrational, I would be loath indeed to have to guess 
or speculate whether Parliament had wished to do more than it did; even if a 
suspicion to that effect could be entertained I would be loath indeed to act on any 
such suspicion by construing a penal statute so as to add to it a provision of stringency 
which it does not contain. 

I would answer the question raised by saying that Parliament has left unaffected the 
power to suspend. 


LORD WILBERFORCE: | have had the advantage of reading the opinion of 
my noble and learned friend, Lorp Morris oF Bortu-y-Ggst. I agree entirely with 
it, but I add some observations because I see some importance in the case. 

1 to interpret s 1 (1) of the Criminal Justice (Temporary Provisions) 
Act (Northern Ireland) 1970—the question being whether this section has taken 
away, or has left intact, the power of the courts to order suspension of a sentence of 
imprisonment. This power was conferred by the Treatment of Offenders Act 
(Northern Ireland) 1968, in a fasciculus of carefully drafted sections. The relevant 
language has been stated and analysed by my noble and learned friend. It shows, 
in my opinion, beyond doubt that, in the conception of the legislature which passed 
it, there is a clear distinction between passing a sentence of imprisonment and 
ordering that the sentence shall not take effect, or suspending sentence, a distinction 
recognised in England and reflected in the language of Lorp Parker CJ in R v O'Keefe 
(1). This distinction is preserved with consistency of language throughout ss 18 and 19. 


y 1 
We are askec 


It is not a purely linguistic distinction, for it reflects the basic conception that a 
suspended sentence is a sentence of imprisonment (s 18 (5) indeed says so explicitly): 
the offender has been given a prison sentence for the specified period. But this does 
not take effect unless another offence is committed during the period of suspension. 


With this in mind I come to the Act of 1970. In its long title it is described as an 
Act ‘for the imposition of minimum sentences of imprisonment .. .” and s 1 (1) 
requires that persons convicted of a scheduled offence shall be sentenced to imprison- 
ment for not less than the relevant period specified in the schedule. The schedule 
under a column headed ‘Minimum sentence to be imposed therefor’ sets out certain 
periods in respect of each offence. There is nothing here which on the face of it 
touches or affects the power to suspend. Nothing more is done than to remove 
any power to fine, or grant a conditional discharge, or put on probation, and in some 
cases to alter the period for which the sentence is to be passed. The enactment fits 
into the scheme of the 1968 Act without conflict or ambiguity. If it is said (the 
Attorney-General did not say it) that s 1 (1) uses the words ‘shall be sentenced to 
imprisonment’ instead of referring to the passing of a sentence of imprisonment 
(as in s 18 (1) of the Act of 1968), I reply that to me the expressions are identical, as 
they clearly were to the draftsman of the Act of 1968: see s 18 (3); and, unless this 
Act is to be interpreted quite differently from the Act of 1968, recent and in pari 
materia, I am quite unable to extract a prohibition against suspension from the word 
‘imposition’ which- appears in the long title. 

But the real argument against the appellant is not a linguistic one. The Court of 
Appeal’s judgment is based on a ‘purposive’ interpretation. We are entitled to 
know that the Act of 1970 was passed to deal with a situation of civil disturbance 
and so it is said that its purpose must have been that anyone convicted under it 
without exception should receive, and actually serve, a short sharp sentence of 
imprisonment—I use the words of Lorp MacDerworr CJ. 


(1) 133 JP 160; [1969] 1 All ER 426; [1969] 2 QB 29. 
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My Lords, there is much to be gained, in many cases, by purposive interpretation, 
but a first and paramount condition must surely be that the purpose relied on should 
be clearly and indisputably ascertained. Where, in the present case, do we get the 
alleged purpose from? Not from the long title, which refers only to minimum 
sentences; not even from the Attorney-General. Indeed if he had urged on us the 
manifest purpose of the Act, I think I know what the reaction to such an argument 
would have been. But no such contention came from him. It is suggested that it 
would be strange to take away the right of the court to impose a fine or to order 
a discharge or a conditional discharge and leave the right of suspension. But one 
must see what the Act does: offenders are to have a sentence of imprisonment in 
all cases: a serious change to a serious punishment which even if suspended (and 
it may not be) hangs over their head—a stigma and a deterrent. I do not find this so 
strange as to compel me to depart from what the Act of 1970 has clearly said, or to 
enable me, by implication, to fill in what the Act of 1970 has not said. Again, it is 
suggested that no sensible Parliament would impose minimum sentences and leave 
the courts with a right to suspend. But, except that one line of policy is more severe 
and the other more flexible, I do not feel competent to judge the wisdom of the 
enactment. I suspect that this argument overlooks that it does not follow that, if a 
power to suspend exists, it will generally be exercised, unless the assumption is that 
the courts cannot be trusted. But is there not some sense in leaving the courts with 
power to deal flexibly with cases such as that of the appellant who has been caught 
in the meshes of the law without any political content to his offence? I cannot be 
sure that Parliament, if it had thought of such cases, would have removed the power 
to suspend; and unless I am sure, I have no warrant to make good Parliament's 
omission. 

Another suggestion has been that the purpose of the Act of 1970 was to produce 
uniformity and that a power to suspend would destroy this. But I do not see how this 
argument can stand against the words in s 1 (1) ‘be sentenced to imprisonment for 
not less than the period...” As Lorn MacDernortr points out, the schedule specifies 
periods not more than maxima provided for by the relevant enactments and generally 
less. So on any view the courts are left with a discretion. 

As a last resort s 1 (3) of the Act of 1970 is referred to. There is always the royal 
prerogative. I find this a feeble support In the first place, is it satisfactory that every 
small offence which falls outside the political area (and there may be many) must 
be passed through this cumbrous process? And, secondly, the prerogative provides 
but a crude solution; remission or a pardon may not be a satisfactory way of dealing 
with persons who have committed a minor offence deserving some sanction but not 
a custodial sentence. 

A number of minor arguments of detail were drawn from other provisions in the 
Act of 1968, but these are feathers in the scale. We are dealing with the criminal 
law and the liberty of the subject. This is surely a case where the best guide to 
Parliament's intention is to be found in what it has said. It has altered the periods of 
sentences. It has not said, as it so easily might, that sentences passed are not to be 
suspended and must be served, and I cannot bring myself to read this into the Act 
I would allow the appeal. 


LORD DIPLOCK: I think that when a statute requires that a person who 
is convicted of an offence shall be sentenced to imprisonment for a specified 
minimum period, the natural meaning of the words ‘shall be sentenced to imprison- 
ment’ is that he shall be punished for that offence by being sent to prison. I do not 
think that this requirement is satisfied by any order of a court which does not have 
this effect. 
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It has been submitted that ‘sentenced to imprisonment’ in the Criminal Justice 
(Temporary Provisions) Act (Northern Ireland) 1970 has a technical meaning wider 
than this because in s 18 of the Treatment of Offenders Act (Northern Ireland) 1968 
a court which passes what is thereafter referred to as a ‘suspended sentence’ is 
described as passing a ‘sentence of imprisonment’ notwithstanding that the court 
makes a simultaneous order that (i) the sentence is to have no effect unless the 
offender commits some other offence during a limited period and (ii) even if he 
does commit a subsequent offence the court’s order determines not the minimum 


but the maximum period for which the offender may be sent to prison. It is easy 
to see why, as a matter of drafting, it was convenient at the outset of that particular 
section of the 1968 Act to use the expression ‘sentence of imprisonment’ proleptically 
to describe an order which might in some circumstances have the effect of sending 
the offender to prison. But I do not see why this compels one to ascribe a correspond- 
ing proleptic meaning to the different expression ‘shall be sentenced to imprisonment’ 


in the context of a later Act which requires that imprisonment shall be for a specified 
minimum period. 

For this reason, I do not find as much difficulty as my noble and learned friend, 
Lorp Rein, in construing the words of the 1970 Act ‘shall be sentenced to imprison- 
ment’, in the sense that I have indicated; but I agree that the other considerations 
to which he refers point conclusively to its being the intention of the legislature that 
the words should be so understood. I would dismiss this appeal. 

Appeal dismissed. 

Solicitors: Somers & Laity; Linklaters & Paines. 


G.F.L.B. 


COURT OF APPEAL (CIVIL DIVISION) 
(Lorp DENNING, MR, KARMINKsI AND MEGAw, LJJ) 
27th, 30 November 1970 
HESELTINE v HESELTINE 


Husband and Wife—Matrimonial home and other properties bought in husband’s name 
with wife’s money—Sums transferred by wife to husband at his request—Imposition 
of trust on husband. 

“In 1951 a house was bought as the matrimonial home of a husband and wife. The 
property was conveyed in the husband’s name, but the wife provided four-fifths of the 

1957 and 1960 at the husband’s request the wife transferred to the 

husband two sums of {20,000 because he told her that it would reduce the amount of 

death duty if she died before he did. In 1963 the wife transferred a further £20,000 


purchase price. In 


to the husband who asked for this sum to assist him to become a Lloyd’s underwriter. 
Between 1957 ard 1962 four properties were bought with the wife’s money, but were 
conveyed in the husband’s name. Differences having arisen between the parties they 
separated, the matrimonial home was sold, and the wife took out a summons to determine 
her rights under the above-stated transactions. 

Hep: as to the proceeds of the sale of the matrimonial home, in such a case as this 
the court usually imputed a trust under which the husband was to hold the property 
for both parties in equal shares, but half-and-half was not an invariable division and if 
some other division was more fair the court would adopt it, and in the present case the 
fair division would be three-quarters to the wife and one-quarter to the husband; as 
to the three sums of {£20,000 the husband held them on trust for the family and after 
the breakdown of the marriage on trust for the wife; as to the properties acquired 
between 1957 and 1962, as they had been bought with the wife’s money, the court would 
impose a trust whereby the properties were held by the husband on trust for the wife. 
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Appea by Edwin Oswald Heseltine from an order made by Mr Registrar Stranger- 
Jones on the hearing of an application by his wife, Penelope Horsley Heseltine, 
under s 17 of the Married Women’s Property Act, 1882, when the registrar declared 
that the husband held the property, 24 Rosslyn Hill, Hampstead, London, in trust 
for himself and the wife in the proportions of one-quarter and three-quarters respec- 
tively, that he held the net proceeds of sale of that property in the like proportions, 
that he held in trust for the wife three sums of {20,000 transferred by the wife to 
him, and that he held certain properties in Devon in trust for the wife. 


Leonard Caplan QC and G M Godfrey for the husband. 
G H Crispin QC and N P L Price for the wife. 


LORD DENNING MR: The husband and wife married in 1944 when they 
were in their early twenties. He was then a major serving in the Army. He was 
demobilised a year or two afterwards. There were four children—three sons and one 
daughter. The marriage broke up in 1965. The husband left his wife and we under- 
stand that he is living now with another woman, but there has been no divorce. 
The application before us is as to the property of the husband and wife. 

When they married the wife had very considerable means of her own. She had 
shares from her father in a private company. Those shares have greatly increased 
in value. The company has gone public. The shares would now be worth something 
in the region of ['150,000. The husband was not so well off. He had some {2,000, 
and soon afterwards a legacy of £1,500, or thereabouts. He had, of course, his Army 
hay. After he left the Army, he was employed in the War Office. He earned {2,000 
p year. In 1957 he went into a company where he earned {3,000 a year. Since 1960 
ae has done nothing active in business until recently. 

The first item in dispute is the matrimonial home. It was at 24 Rosslyn Hill, 
Hampstead. It was bought in 1951 for a sum of £8,750, of which some {£6,000 was 
left on mortgage. It was put into the husband’s name. In order to cover the mortgage, 
an endowment policy was taken out on the husband’s life. It remained the matri- 
monial home for many years. In 1968, after they separated, it was sold. By that 
time it had increased much in value. The equity, after paying off the mortgage, 
was worth {[19,000. In addition, the policy on the husband’s life was worth some 
£7,000. So far as the purchase price was concerned, the husband said: ‘Four-fifths 
of the cost came from my wife.’ The servicing of the mortgage and the policy (ie 
interest and premiums) came out of the family fund which was in their joint names. 

This is a typical case where the matrimonial home was acquired by the joint 
resources of each, but was taken in the name of one only, ie, the husband. In the 
usual way the court imputes a trust under which the husband is to hold it for them 
both jointly in equal shares. But half-and-half is not an invariable division. If some 
other division is more fair, the court will adopt it: see Gissing v Gissing (1). In 
the present case the registrar said that the division should be as to three-quarters to 
the wife and one-quarter to the husband. That seems to me to be entirely fair. It 
must be remembered that while the husband only gets one-quarter of the equity of 
£19,000, he has got the policy moneys of £7,000 for himself. So, in the result, the 
division on the whole transaction is not far off half-and-half. 

The second item concerns two sums of {[20,000. In 1957 the wife transferred [[20,000 
worth of her capital to her husband, and in 1960 another [20,000. She did it because 
her husband asked her to do so. He told her that it was for estate duty purposes, 
in case she died first, it would be better if her considerable capital was held half-and- 
half between them, half to be in his name and half in hers. Before asking her to do 


(1) [1970] 2 All ER 780, 
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this, he took legal advice, but she did not do so and he did not suggest that she should. 
So, without legal advice, she did as he asked. She transferred these two sums of 
{20,000 and {20,000 into his name. She explained why: 


‘I had no outside advice, and I made the mistake of trusting my husband 
although it was against my instinct. The main point which weighed with me 
was I did not want to show insufficient trust by refusing.’ 


The husband himself said very frankly: 


‘My wife had full confidence in me and left it all to me, and readily fell in with 
anything I suggested; and the bulk of her fortune is now in my name.’ 


Counsel asked her about estate duty: 


‘Q Were the arguments put by your husband considered by you to be good 
arguments because you trusted him? A Yes. 

Q So, pursuant to this, you gave {40,000 assets to your husband so that they 
would not be part of your property? A Yes. 

Q Now you say you want these assets back? A In honour, I think I should have 
them back. I claim them all back.’ 


Counsel for the husband has urged before us today that this case is similar to the 
cases which we have had in this court where a husband puts property into his wife’s 
name so that his creditors or the tax authorities should not get hold of it. The latest 
case is Tinker v Tinker (1). In those cases we have held that the husband 
cannot go back on what he has done. As I said myself in Tinker v Tinker: 


‘The presumption is that it was conveyed to her for her own use; and he does 
not rebut that presumption by saying that he only did it to defeat his creditors.’ 


He cannot take advantage of his own wrong. But those cases are entirely distinguish- 
able from the present. The wife here has done no wrong. She only did what her 
husband asked her. That should not be taken against her. The court can and should 
impute a trust by him for her. That is the reason underlying all these cases between 
husband and wife. At least, that is how I understand Gissing v Gissing (2) where 
Lorp DreLock said: 


‘A resulting, implied or constructive trust—and it is unnecessary for present 
purposes to distinguish between these three classes of trust—is created by a 
transaction between the trustee and the cestui que trust in connection with the 
acquisition by the trustee of a legal estate in land, whenever the trustee has so 
conducted himself that it would be inequitable to allow him to deny to the 
cestui que trust a beneficial interest in the land acquired.’ 


What Lorp Diptock said about land applies also to shares, money, or chattels. If the 
conduct of the husband is such that it would be inequitable for him to claim the 
property beneficially as his own, then, although it is transferred into his name, the 
court will impose on him a trust to hold it for them both jointly, or for her alone, 
as the circumstances of the case may require. Applying this priticiple, it would 
plainly be inequitable that the husband should hold this {/40,000 beneficially as his 
own. The wife put it into his name for the sake of them all, for his and her sake 
and all the family, because she trusted him. She had no legal advice. She did what 
he asked. She knew that the object was to save estate duty. She thought that if she 


(1) [1970] 1 All ER 540; [1970] P 136. 
(2) [1970] 2 All ER 780. 
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died before her husband, there would be less estate duty to pay. Whether they 
would have succeeded in escaping estate duty, I do not stay to enquire. Things did 
not happen that way. Something happened which she had never thought of. The 
marriage broke down. The husband left and set up house with another woman. 
Until that time the husband had applied the interest, and may be some of the capital, 
for the benefit of the family. It had gone into a joint account. But, once he left, the 
imputed trust (which had theretofore gone along quietly) came actively into play. 
It took effect so as to impose on the husband a trust for the wife—a resulting trust 
which resulted from all the circumstances of the case—whereby he held it on trust 
for her alone. I entirely agree with the registrar on this point. 

The third item is another sum of {[20,000. It was in 1963. The husband was minded 
to become a ‘name’ at Lloyd’s. As we all know, a person who wishes to become a 
‘name’ must put up securities. He must show his worth. At this time it was {[90,000. 
The husband had not himself got [90,000. He said to his wife: “Please transfer 
£20,000 to my name so that I can put it up and be a “name” at Lloyds.’ She did so. 
He signed the certificate, which Lloyd’s require, that he was worth {90,000 and had 
possessed it for the past 12 months. On the face of the certificate, the committee of 
Lloyd’s emphasised— 


‘the great importance which they attached to this certificate, as the election of 
the candidate depends largely upon the information which it gives’. 


Counsel for the husband said that the wife knew that he had to show himself to be 
worth this sum, and, therefore, she intended the {£20,000 to be his property. But 
here again she had no legal advice. She had not the least intention of making him a 
gift out and out. She only did it to help him to be a ‘name’ at Lloyd’s. This case 
falls under the same principle as I have just mentioned in regard to the {40,000. 
The circumstances are such that the court will impose a trust whereby the husband 
holds this fund of {£20,000 on trust for the family, and, after the breakdown of the 
marriage, on trust for his wife. I agree with the registrar on this point too. 

The fourth item concerns four houses at Dittisham in Devon. The family went 
down there for their holidays. In 1957 they bought two houses there, Passage House 
and 2 Greenway View, in 1961 Palm Cottage, in 1962 Ivydene. They were all 
conveyed into the husband’s name. He paid for them out of a joint account of the 
parties. We have not seen that joint account and it has not been analysed before the 
court. But the registrar found that the moneys in it were solely the wife’s, and that 
the properties, therefore, were held on trust by the husband for her. On this point 
we have been referred to the cases on joint account. I need not go through them all. 
They were all considered by Stamp J in Re Bishop (decd), National Provincial Bank Ltd 
v Bishop (1). In some cases where husband and wife each contribute to a joint 
account, the proper inference is that they are putting their moneys into the account 
with the intention that they should belong to them both jointly. If the marriage 
breaks down, investments made out of that account belong to them jointly, usually 
half and half, although in the name of one only: see Jones v Maynard (2). But there 
are other cases where one party provides all the money in the joint account and it 
is only opened and used as a matter of convenience of administration. In such cases, 
if the marriage breaks down, the moneys belong to the one who provided them. 
So do any investments made with those moneys. Such a case was Thompson v 
Thompson (3). This case falls within that latter category. The moneys in this joint 
account belonged to the wife. It was operated by the husband for convenience of 

(1) [1965] 1 All ER 249; [1965] Ch 450. 


(2) [1951] 1 All ER 802; [1951] Ch 572. 
(3) (29th April 1970) unreported, 
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administration for the family purposes. It was supplied largely from capital, the 
wife’s capital, for they were living on capital. Seeing that it was the wife’s money, 
the court will impose a trust whereby the houses which were bought with it are 
held by the husband on trust for the wife. It falls within the principle I have already 
stated. And so on this point also I agree with the registrar. 

I must say that this is no great hardship on the husband. He has still a considerable 
property which the wife fully recognises. There is the insurance policy. There is 
another house at Dittisham which he bought after the break-up. There are also 
considerable investments in companies in which he is now working, and apparently 
doing very well. There are just one or two points on the order. It should say that 
the property was ‘held’ on trust, not ‘holds’ on trust. Then, as to the {40,ooo—the 
£20,000 in 1957, and the {20,000 in 1960—a question was raised whether these sums 
could be traced to their present hoidings in shares. It should be possible. At any 
rate, the attempt should be made, but it must be remembered that the husband, 
over the years, has realised some of the original shares and used the capital for the 
benefit of the family. Also the interest. On the taking of any account, he should 
be given credit for all those payments for family purposes. There ought not to be 
any difficulty about the Lloyd’s fund, because that is identifiable still. Subject to 
these small variations, I think the decision of the registrar was right and I would 
dismiss the appeal. 


KARMINSKI LJ: I agree with the judgment of Lorp Dennine and with the 


order he has proposed, but as it is a case of some general interest, I desire to add a 


very few observations of my own. Applying the test suggested by Sramp J in Re 
Bishop (decd), National Provincial Bank Ltd v Bishop (1), to which Lorp Denninc has 
referred, I have come to the clear conclusion that in the present case there is a strong 
body of evidence of intention that the joint account set up between the parties was 
to have a limited operation. I say that for this reason, having regard to the history 
of the transactions between the spouses which Lorp Denninc has set out in some 
detail. In the present case the intention of the wife, from whom the money mostly 
came, is at least very material. She had no advice from any solicitor, though the 
husband had. What she did was to trust her husband completely, and what she 
did on his advice was something intended to preserve the assets as against estate 
duty for the family as a whole, ie, the husband and the four children issue of this 
marriage. She confided her financial affairs entirely to her husband. She was ap- 
parently a lady of no financial knowledge or experience, but trusted her husband, 
very properly, absolutely at a time when the marriage between them was happy 
and apparently erected on solid foundations. Indeed when the transactions which 
we are considering were completed, these people had been married for something 
like 20 years, and there were no cracks visible in the structure of their marriage. 
The capital, of which the wife possessed a good deal, was deliberately used from time 
to time to bridge the gap between their available net income and their expenditure. 
Like many people in this walk of life, they were anxious to give their four children 
a good education, and we know that, although there is no evidence of where and when 
_the daughter went to school, the three sons all went to boarding schools, both prepara- 
tory schools and public schools. That I should think, though there are no details 
.about it, accounted for at least some of the use of capital. But in the end we have 
to come back to this position: Was the wife intending to part with these large sums 
of capital to the husband absolutely, or was she, as I am quite certain she was, aiming 
to set up a fund to protect the family as a whole? For those reasons I have come to 
the same conclusion as Lorp Denninc, and I agree with the order proposed by him. 


(1) [1965] 1 All ER 249; [1965] Ch 450. 
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MEGAW LJ: The first item of property with which we are concerned is the 
proceeds of sale of the house, 24 Rosslyn Hill, which was bought in the year 1951 
and was sold in 1968. It was bought in the husband’s name. His contention before 
the registrar and before this court has been that legally the proceeds of sale belong 
entirely to him, but both before the registrar and before this court it was stated 


that by way of concession, as distinct from submission as to legal rights, the hus- 


band would be content with and wished only to have one-half of the net proceeds of 
that sale. It was further contended on behalf of the husband that, even if his 
submission as to the legal position was wrong, he was not legally entitled to the 
entirety of the proceeds, the appropriate division in this case would be one-half to 
him and one-half to the wife. The registrar has held that the proper proportions 
for the division of the proceeds is one-quarter to the husband and three-quarters to 
the wife. The first point which is made on behalf of the husband in relation to that 
part of the property is what I may call the estate duty equalisation point. It is on that 
basis that it was contended that legally the whole of the proceeds belong to the 
husband. It was said that the fair conclusion on the evidence was that the property 
had been conveyed into the husband’s name when bought with the knowledge and 
consent of the wife in order that the property of husband and wife might be made 
more equal in value so that in the event of the death of either of them the generality 
of the estate duty payable would be less. The learned registrar in his judgment has 
rejected that contention and in my view rightly rejected it. The husband, in his 
affidavit in reply to the wife’s affidavit, stated: ‘The purchase of 24 Rosslyn Hill . . . 
was made in my name, again for estate duty reasons.’ The word ‘again’ is used there 
because the affidavit earlier dealt with two sums of [20,000 which in fact were later 
in point of time. The affidavit continues: 


‘The value of my wife’s assets in 1951, when the property was purchased, far 
exceeded the value of my own, and it was clearly for the benefit of the family 
as a whole from the point of view of estate duty, that the house should be mine 
rather than my wife's.’ 


When the wife was cross-examined on this aspect of the case, according to the 
registrar's note of the evidence she said this: ‘Rosslyn Hill bought as matrimonial 
home, bought partly with my money, in his name. I did not consider then anything 
else. Put in his name to avoid death duties.’ However, when the husband came to 
give evidence, what he said in examination-in-chief was this: “1951 Rosslyn Hill.’ 
And then there are one or two immaterial matters. ‘Up to 1963 I thought in joint 
names, mortgage guaranteed by wife.’ Pausing there, if the husband, as he says, 
thought up to 1963 that it was in joint names, he cannot possibly have thought or 
intended that the question of equalising the property for estate duty purposes had 
arisen in connection with this item. Then he went on in his examination-in-chief: 
‘Estate duty had not started to loom large at that time, my recollection.” In my view 
on that state of the evidence the registrar was fully entitled to come ito the conclusion 
of fact to which he came. It must be borne in mind throughout that he had the 
advantage, that this court does not have, of having seen the witnesses and heard them 
being examined, cross-examined and re-examined, and that he was in a position to 
form a conclusion as to the reliability and truthfulness of their evidence on any 
particular matter and in general. What the registrar said about the evidence to 
which I have referred is this: 


‘The wife seems to think that the husband suggested the house should go into 
his name to avoid estate duty. But I think that the wife is really looking at the 
matter with hindsight, and bringing this possibility far too early into the picture. 
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The husband's evidence, for what it is worth, was that estate duty did not loom 
large on the horizon at that time.’ 


That in my view was a fair and permissible conclusion on the evidence. The wife 
clearly by common consent was the partner in a marriage who was not looking after 
business affairs. That was left, at his own request and suggestion, entirely to the 
Kusband. It is not at all surprising if in a matter of this sort the wife, knowing that 
something at some stage had been said about estate duty equalisation, had thought 
when she came to be cross-examined, if what the husband said in the initial affidavit 
was true, that there had been some talk of estate duty at that stage, but in the light 
of the husband's admission with regard to it in his examination-in-chief the registrar 
was fully entitled to come to the conclusion, as a matter of fact, that there was no 
question of it being put into the husband’s name in order that there might be an 
equalisation of estate duty in the event of the death of either of them. Then it is 
said that, even supposing that is so, nevertheless, though the wife would be entitled 
to some proportion, the correct proportion would be one-half to her and one-half 
to the husband. In examination-in-chief the husband said: ‘Wife provided bulk of 
deposit. I sold about {450 savings certificates.’ And when he was cross-examined 
he said: ‘Rosslyn Hill was bought in my name. Four/fifths of cash came from my wife. 
I could not have bought property without her guaranteeing mortgage.’ It is, of course, 
true that it does not necessarily follow that because the wife puts up a proportion 
of the deposit when the home is bought, therefore necessarily she is entitled to any 
share in the property beneficially, but I have no doubt whatever on the evidence in 
this case that she must in the circumstances be entitled to some share, and the only 
question is what is the appropriate share. 

It was said in a recent decision of the House of Lords in Gissing v Gissing (1) that 
the proportion of money put up by the wife in circumstances such as these should 
properly be regarded as of great importance. Lorp Rew said: 


‘Ic is perfectly true that where she does not make direct payments towards 
the purchase it is less easy to evaluate her share. If her payments are direct she 
gets a share proportionate to what she has paid. Otherwise there must be a 
more rough and ready evaluation.’ 


Lorp Pearson in his speech said: 


‘I think also that the decision of cases of this kind has been made more difficult 
by excessive application of the maxim “Equality is equity”. No doubt it is 
reasonable to apply the maxim in a case where there have been very substantial 
contributions (otherwise than by way of advancement) by one spouse to the 
purchase of property in the name of the other spouse but the proportion borne 
by the contributions to the total price or cost is difficult to fix. But if it is plain 
that the contributing spouse has contributed about one-quarter, I do not think 
it is helpful or right for the court to feel obliged to award either one-half or 
nothing.’ 


In my judgment the registrar could well have awarded in this case four-fifths of the 
proceeds of sale to the wife on the basis of the evidence to which I have referred. 
However, there is no cross-appeal by the wife in relation to that matter. I am unable 
to see how the proportion of three-quarters to one-quarter on which the registrar 
decided can be challenged as being unfair or excessive in relation to the husband's 
interest therein. 

The second type of property with which we are concerned is the two transfers of 
shares each worth approximately [20,000, made, as it now appears, in 1957 and 1960. 
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The point made on behalf of the husband is again the estate duty equalisation point. 
That is principally based on passages in the cross-examination of the wife. The first 
of those passages on which reliance is placed is a passage where the wife was giving 
evidence in relation to the Rosslyn Hill house and not in relation to the two items 
of £20,000, but it is said that that is an answer to be taken into account to show what 
the wife’s state of mind and intention was in relation to the later transactions of the 
two items of [20,000. The wife there said in cross-examination: ‘I did understand 
could only be hedge if his house absolutely.” And then in relation to the {20,000 
transactions there were these questions: 


‘Q Were the arguments put by your husband considered by you to be good argu- 
ments because you trusted him? A Yes. 

Q So, pursuant to this, you gave [40,000 assets to your husband; so that they 
would not be part of your property? A Yes. 

Q Now you say you want these assets back? A In honour, I think I should have 
them back. I claim them all back.’ 


The registrar’s conclusions in relation to that matter, having heard and considered 
all the evidence, including these passages which I have read, were given in this way 
in his judgment. He said: 


‘I accept the husband's evidence that there was a bonus issue of shares in the 
wife’s family company worth {20,000 or thereabouts. I have no doubt that the 
husband said: “How about putting this in my name.” But, nowhere did he say: 
‘Will you give me this.””. The husband was always using grandiloquent phrases 
about “financial management”, “good estate planning”, “transferring this and 
that”, but never anything about “giving”. His case on the bonus issue is that 
she agreed to transfer it to him. I do not think for one second that she intended 
to give it to him.’ 


In my judgment, that conclusion on the evidence was one which cannot be faulted 
in this court. In relation to the second £20,000 the registrar said substantially the 
same thing. He said: 


‘T do not think for one moment that she appreciated that she was to give the 
shares to him. I do not think he asked her to “give” him anything. His talk 
was all of “good estate planning”. Iam quite satisfied that the wife never intended 
to give her husband this second sum of £20,000.’ 


I agree with what Lorp Denning has said in relation to that matter also and in 
relation to the tracing of the money. I need not deal further with the Lloyd’s 
£20,000 transaction. There the securities, as I understand it, are still in existence in 
specie, and no difficulty can arise in relation to tracing. In my view there is no 
conceivable ground for faulting the judgment or the reasons given by the registrar 
in relation to that sum. 

Finally, the last item of property is the four Devonshire houses. Those houses, 
as the registrar found after considering the whole of the evidence, were bought 
substantially with the wife’s money and put into the husband’s name. In relation 
to the first two of them he said: 


‘The facts were not seriously in dispute. The purchase money came out of 
the joint account standing in the names of the husband and the wife, being an 
account fed largely by the sale of various bits of the wife’s capital. The husband’s 
money was being used, although it was not sufficient for the purpose, for day- 
to-day living. It appears that the husband purchased these properties from 
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moneys in the joint account and put them both in his name. But the money 
applied in the purchase was solely that of the wife's.’ 


And in relation to the second two properties he said that his remarks in relation to 
the earlier two properties applied equally to these. 


‘The purchase money came out of the joint account which I have mentioned. 
In 1961 Palm Cottage was purchased; in 1962 Ivydene was purchased. The 
husband was not earning a penny. As I have already pointed out, paragraph 11 
of his affidavit is a lie. The properties were certainly taken in his name, but 
with her money—her money alone. Therefore, I find that the husband holds 
these properties, too, in trust for the wife.’ 


I agree with the reasons put forward by Lorp Denninc in his analysis of the 
authorities and of the law based thereon, and I agree that the appeal should be 
dismissed. 

Appeal dismissed. 


Solicitors: Gordon, Dadds ¢& Co; Macfarlanes. 
G.F.L.B. 


COURT OF APPEAL (CIVIL DIVISION) 
(Lorp DeEnninG, MR, Davigs AND MeGaw, LJJ) 
14th December 1970 
TARR v TARR 


Husband and Wife—Matrimonial home—Separation order obtained by wife—Husband 
tenant of home—Power of court to exclude husband for limited time—Matrimonial 
Homes Act, 1967, s 1 (2). 

By s 1 of the Matrimonial Homes Act, 1967: ‘(1) Where one spouse is entitled to occupy 
a dwelling house by virtue of any estate or interest or contract . . . and the other spouse 
is not so entitled, then, subject to the provisions of this Act, the spouse not so entitled 
shall have the following rights (in this Act referred to as “rights of occupation”’):—(a) if in 
occupation, a right not to be evicted or excluded from the dwelling house or any part 
thereof by the other spouse except with the leave of the court given by an order under 
this section; (b) if not in occupation, a right with the leave of the court so given to enter 
into and occupy the dwelling house. (2) So long as one spouse has rights of occupation, 
either of the spouses may apply to the court for an order declaring, enforcing, restricting 
or terminating those rights or regulating the exercise by either spouse of the right to 
occupy the dwelling house.’ 

Hetp: to the word ‘regulating’ in subs (2) should be given a liberal meaning so as to 
enable the court to make such orders as to the occupation of a house as the nature of the 
case might require; the court, however, would not, and probably could not, on the applica- 
tion of a wife who had obtained a separation order containing a non-cohabitation clause 
make an order prohibiting the husband who was entitled to occupy the house by virtue 
of, eg, a contract of tenancy from ever occupying the house again, but it could make an 
order excluding him from it for a limited period or until further order. 


Appga by Gladys Eileen Tarr from a decision of His Honour Judge Paton at 
Taunton County Court. 


J W Miskin QC and S B Thomas for the wife. 
Peter Pain QC and Hazel Counsell for the husband. 
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LORD DENNING MR: The husband, Anthony Denzil Tarr, and his wife, 
Gladys Eileen Tarr, lived at Wellington, Somerset. They were married on 16th June 
1956. In 1957 they got a council house, 102, Priory, Wellington. It has two bedrooms. 
The tenancy was in the husband’s name. They have lived there ever since. They 
have a son Michael who is now 12. In 1969 differences arose between them. On 17th 
December 1969, the wife went to the magistrates. She was granted a separation 
order on the ground of her husband’s cruelty. It must have been a bad case of cruelty 
because the magistrates inserted in the order a non-cohabitation clause, which is 
equivalent to an order for judical separation. Since that time the wife has lived in 
the house, but she has not been cohabiting with her husband. She works in Wellington 
and her son goes to school there. She has nowhere else to go. The husband is 
unemployed. His parents live in Wellington. He could, she says, go and live with 
them. 

On 6th March 1970 the husband ordered the wife out. The husband’s solicitors 
wrote to the wife’s solicitors telling her that she was to leave the house immediately, 
but that he would give her a fortnight to find other accommodation. Faced with 
this demand, the wife retaliated. She made an application to the county court under 
s 1 of the Matrimonial Homes Act 1967. She asked that she should have the right to 
occupy the house and that the husband should be ordered out, not to re-enter 
without leave of the court. The registrar held that he had no jurisdiction to order 
the husband out. The county court judge affirmed his decision, but added: 


‘This point is bound to arise in a great number of cases as it is very likely that 
spouses between whom differences have arisen are living under the same roof 
in circumstances where, because of the size of the accommodation, it is really 
only practicable to exclude one spouse from the home.’ 


Section 1 of the Matrimonial Homes Act 1967 provides that when one spouse has 
the legal title to a dwelling-house, the other spouse has statutory rights of occupation. 
Then sub-s (2) provides: 


‘So long as one spouse has rights of occupation, either of the spouses may 
apply to the court for an order declaring, enforcing, restricting or terminating 
those rights or regulating the exercise by either spouse of the right to occupy 
the dwelling house.’ 


The first part of that subsection deals with the ‘statutory rights of occupation’. It 
covers such a case as the present where the wife has no legal title to the tenancy 
but nevertheless under the statute has ‘rights of occupation’. In such a case either 
spouse can ‘apply to the court for an order declaring, enforcing, restricting or 
terminating’ her statutory rights of occupation. So in this case the wife under that 
part can apply for an order declaring that she has a right to occupy the house, but 
she cannot get an order taking away her husband’s right. He has a legal right which 
is not within this first part. The second part of the subsection enables an order to 
be made which affects the legal right to occupy as well as the statutory ‘rights of 
occupation’. It enables an order to be made ‘regulating the exercise by either spouse 
of the right to occupy the dwelling house’. Those words apply in this case to the 
husband’s legal right as a contractual tenant as well as to the wife’s statutory right 
of occupation. The question is: What does ‘regulating the exercise’ of that right 
mean? 

Counsel for the husband has urged before us, on the authority of cases in other 
branches of the law, that a power of ‘regulating the exercise of a right’ is a power to 
control the exercise, but not to prohibit it altogether. He points out that the wife 





Justice of the Peace and Local Government Review Reports, May 15, 1971. 


224 JUSTICE OF THE PEACE AND Vol. 


here asks for an order excluding the husband altogether from the house so long as 
she remains there. That goes beyond regulating, he says, and amounts to prohibition. 
Counsel for the wife admits that regulation does not warrant an absolute prohibition, 
but says that it does warrant a partial prohibition in space or in time. It is a nice 
point of construction, but I think counsel for the wife is right. I think that in this 
context the word ‘regulation’ should be given a liberal meaning so as to enable the 
court to make such orders as to the occupation of the house as the nature of the case 
may require. 

Assume a case where the husband has the legal title (eg he is the contractual 
tenant) and the wife has statutory ‘rights of occupation’. If the house is large enough 
for both to live there separately and apart, the court has power to split it up. The 
court can make an order giving the wife a right to occupy two or three rooms and 
excluding the husband from those rooms indefinitely. If the house is so small that 
both cannot live there together any longer, the court can make an order giving 
the wife the right to occupy it for the time being, and excluding the husband from 
it until further order. The court would not, and probably could not, make an order 
prohibiting the husband from ever occupying the house again. But it can make 
an order excluding him from it for a limited period or until further order, and it 
can continue that order from time to time as it thinks right. That comes well within 
the scope of ‘regulating the exercise’ of the right to occupy it. 

I hold therefore that the county court judge had jurisdiction to entertain the wife’s 
application. She asked perhaps for too much when she asked that the husband was 
to be excluded so long as she remained there, for that might get near to an absolute 
prohibition. But, though asking for too much, the judge could give her less than 
she asked. He could make an order that the husband was to go out until further 
order. At the same time he can make an order saying how and by whom the rent 
and other outgoings are to be paid, and so forth. He has ample jurisdiction to do 
what is right as between them both. I would allow the appeal accordingly. 


EDMUND DAVIES LJ: If I may be allowed to do so, I should like to express 
my very real sympathy with the registrar of the county court who dealt with this 
matter. His difficulties arose from two sources. First of all, he was called on to construe 
a subsection of the Matrimonial Homes Act 1967 which is drafted in unnecessarily 
obscure language. I cannot for my part see that there would have been any problem 
in avoiding the dichotomy in s 1 (2). It has given rise to difficulty in this case, it has 
given rise to difficulty in past cases, and, if it is left unamended, it may continue to 
give rise to difficulty. I cannot see that there need be a division between controlling 
the non-property owner’s rights of occupation, on the one hand, and regulating 
the property owner’s right to occupy, on the other. Clarity is surely attainable by 
amalgamating those two, and one would then not have the difficulty which has 
arisen in this and in other cases. 

The second ground on which I would like to express my sympathy with the 
registrar is that he was being asked to make an order which counsel for the wife 
now concedes he had no power to make. What was being sought by the wife was 
a declaration 


‘that the [wife] is by virtue of s. 1 of the Matrimonial Homes Act, 1967, 
entitled to occupy the leasehold dwelling-house known as 102 Priory, Wellington 
aforesaid and ordering that the [husband] dé on or before seven days from the 
date of the order vacate the said premises and not re-enter them without leave 
of the court.’ 
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In para 5 of her originating motion she said: 


‘I find that in view of my husband’s continuing physical cruelty I cannot be 
expected to remain in the same house as him any longer. I have no other house 
to go to as I work in Wellington and my son also attends school here.’ 


In the notice of appeal against the learned judge’s dismissal of the appeal from 
the registrar’s order it is clear that what was being sought was an order for the 
total exclusion of the husband from the dwelling-house unlimited in time. Ground 1 
may be taken as an example of the three grounds which are set out: 


‘That the learned judge was wrong in law in holding that he had no jurisdiction 
under the provisions of s. 1 of the Matrimonial Homes Act, 1967, to exclude 
the [husband] from the said premises whilst the [wife] remained there.’ 


No kind of limit was placed on the exclusion sought, either in the extent of 
occupancy or in its duration. The learned judge upheld the registrar’s decision that 
he had no jurisdiction to make such an order. Nor, to my mind, had he. But that 
does not solve the question what is meant by the phrase ‘regulating the exercise 
by either spouse of the right to occupy the dwelling-house’. I have veered a good 
deal during the hearing as to whether the adverb ‘regulating’ could possibly apply 
to the complete exclusion of the spouse from the house even for a short period. 
Counsel for the husband has cited several cases with a view to persuading us that 
such total exclusion, no matter how temporary, cannot be regarded as a ‘regulating’ 
of the exercise by the husband of his right to occupy. But ultimately I have come 
to the conclusion that counsel was overstating his case, and that there can be an 
exclusion from a part of the premises and also an exclusion from the whole of the 
premises for a limited period. An effective cutting down of the unlimited right 
which the wife was seeking could in my judgment be achieved by limiting the 
exclusion of the husband from the house until further order. That was an order 
which the learned judge, it is true, does not appear ever to have been invited to 
make, for the wife went all out for the full relief she was claiming. But the learned 
judge, like the registrar, was not bound to grant all that was asked for or to deal 
with the application on the basis that it was all or nothing. I think the registrar was 
wrong in saying: ‘I have no jurisdiction to entertain the wife's application at all’. In 


my judgment he had jurisdiction to make the modified order I have indicated, and 
that jurisdiction he should have proceeded to exercise. What conclusion he would 
have come to in exercising that jurisdiction is, of course, an entirely different matter 
and one to be determined hereafter. Accordingly, in this by no means easy case, 
I concur in allowing this appeal. 


MEGAW LJ: To my mind an order which prevents the spouse who is entitled 
to occupy a dwelling-house from occupying it for a period of time is an order regulat- 
ing the exercise by that spouse of the right to occupy the dwelling-house within 
the meaning of those words in s 1 (2) of the Matrimonial Homes Act 1967. I agree 
that the appeal should be allowed and that the order should be as proposed by 
Lorp Denninc MR for the reasons given by him. 

Case remitted to county court judge. 
Solicitors: Jaques & Co, for Clarke, Willmott & Clarke, Wellington, Somerset; 


Broomhead & Saul, Taunton. 


G.F.L.B. 
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COURT OF APPEAL (CIVIL DIVISION) 
(Lorp DENNING, MR, SACHS AND BUCKLEY, LJJ) 
25th, 26th January 1971 


COLEEN PROPERTIES LTD v MINISTER OF HOUSING AND LOCAL 
GOVERNMENT AND ANOTHER 


Housing—Compulsory purchase—Clearance area—Adjoining land—Need to show purchase 
necessary for satisfactory development or use of cleared area—“Cleared area’’—Housing 
Act, 1957, $ 43 (2). 

By s 43 (2) of the Housing Act, 1957: “Where the local authority determine to purchase 
any land comprised in . . . a clearance area, they may purchase also . . . any adjoining 
land the acquisition of which is reasonably necessary for the satisfactory development or 
use of the cleared area.’ 

To acquire such adjoining land compulsorily the local authority must show by clear 
evidence that the acquisition is reasonably necessary for the satisfactory development or 
use of the cleared area. This is a condition precedent to the exercise of their powers to 
take away a subject’s property. They must produce evidence, e.g., an outline plan of the 
proposed development, of what kind of development of the area would be satisfacotry 
and why the acquisition is reasonably necessary. It is not sufficient for the local authority 
to assert that the acquisition of the adjoining land is reasonably necessary for the satis- 
factory development or use of the cleared area. 

Per Lorp Denninc, MR: ‘Cleared area’ at the end of s 43 (2) is not confined to the 
clearance area together with any pockets of land which are surrounded by it; it extends 
to other clearance areas and any land linking them, land providing access, and so forth, 
but it does not extend to any adjoining land which the local authority feels it is desirable 
to acquire. 


AppgaL from the order of Lye. J dismissing a motion by the appellants, Coleen 
Properties Ltd, to quash an order made by the Minister of Housing and Local Govern- 
ment confirming the Sidney Street/Clark Street (Areas Nos 1 and 2) Compulsory 
Purchase Order 1967, made by the London Borough of Tower Hamlets, so far as it 
affected 61a, 63, 63a and 65a Sidney Street. 


A B Dawson for the applicants. 
Gordon Slynn for the Minister. 
The council did not appear. 


LORD DENNING MR: This is an interesting case about compulsory acqui- 
sition. It concerns Clark House, which is in Tower Hamlets at the corner of Sidney 
Street and Clark Street. It is a first class property which was built in 1956 after the 
bombing. It has four shops on the ground floor and six self-contained flats on the 
two upper floors. The local council desires to acquire it so that it can develop the 
area nearby. The question is whether it has any power to acquire it compulsorily. 

Clark House is a good house but has very poor property next to it. On one side, 
along Sidney Street itself, there is a row of 25 houses, which are about roo years old. 
All of them are in a terribly bad condition, save for one in the middle of the row On 
the other side, along Clark Street, there is a row of another ten houses which are in 
equally bad condition. The council has proclaimed these two rows of houses to be 
two ‘clearance areas’, which it proposes to acquire compulsorily. They only occupy 
two-thirds of an acre altogether. But the council wants another quarter of an acre 
as ‘added land’. This ‘added land’ includes Clark House. Those two streets are two 
sides of a rectangular block. The other two sides of the rectangle are Damien Street 
and Nelson Street. Those streets are not clearance areas. But the council is in a 
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position to buy some of the properties there because they are owned by the Greater 
London Council which is willing to sell them to the council. In addition, within the 
rectangle, facing on to Damien Street, there is a Roman Catholic secondary school 
which occupies a considerable area. There is no evidence that the council is proposing 
to buy it or is in a position to acquire it. The whole area is zoned in the development 
plan for residentiai use. If the council acquires all the land it wants, it proposes to 
develop the sites by the erection of 114 dwellings. To do this, it will presumably 
pull down all the old houses, and also Clark House, and replace them with other 
buildings. 

The question is: Is the council entitled to acquire Clark House? It relies on the 
Housing Act 1957, particularly s 43 (2) which provides: 


‘Where the local authority determine to purchase any land comprised in the 
area declared by them to be a clearance area, they may purchase also any land 
which is surrounded by the clearance area and the acquisition of which is reason- 
ably necessary for the purpose of securing a cleared area of convenient shape and 
dimensions, and any adjoining land the acquisition of which is reasonably 
necessary for the satisfactory development or use of the cleared area.’ 


The last words are the important ones. 

On 7th May 1968, the inspector held a public local inquiry and inspected the 
properties. The council called witnesses to show that the old houses in the clearance 
areas in Sidney Street and Clark Street were in terribly bad condition. It called the 
medical officer of health, the housing officer, and the public health housing inspector, 
but it did not call any witness as to the planning merits. It did not call an architect 
or a planning officer. It called no one to show that it was necessary to acquire Clark 
House. It merely asserted, through the mouth of its advocate, the deputy town 
clerk, that ‘the acquisition of which properties (ie the added lands including Clark 
House) is reasonably necessary for the purpose of satisfactory development or use of 
the clearance areas (ie the old houses)’. In short, the council relied on its own ipse dixit 
that Clark House fell within the section. The appellants, however, called a qualified 
surveyor and architect, Mr Mallett, FIAS, FALPA, who could and did give evidence 
on planning merits. 

On 22nd May 1968, the inspector made his report to the Minister. He reported 
as to Clark House: 


‘This is a first class property and I am of the opinion that its acquisition by the 
council is not reasonably necessary for the satisfactory development or use of 
the cleared area.’ 


So the inspector recommended that it be excluded altogether from the compulsory 
purchase order. On 25th October 1968 the Minister gave his letter of decision. He 
rejected the inspector’s recommendation in these three sentences: 


‘the Minister disagrees with the inspector’s recommendation with regard 
to Reference No. 13 [ie Clark House]. It appears to him that by the very nature 
of its position, the exclusion of this property must seriously inhibit the future 
redevelopment of the rectangular block of land between Sidney Street and 
Damien Street in which it stands. He has decided, therefore, that the acquisition 
of Reference 13 [Clark House] is reasonably necessary for the satisfactory develop- 
ment or use of the cleared area.’ 


So the Minister said that Clark House was to be included in the compulsory purchase 
order. 
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Che appellants (the owners of Clark House) appealed to the High Court in accord- 
ance with Sch 4, para 2, to the Housing Act 1957, which enables an order to be 
questioned if ‘it is not within the powers of this Act or that any requirement of this 
Act has not been complied with’. Under that provision, it has been held in Ashbridge 
Investments Ltd v Minister of Housing and Local Government (1) that: 


‘the court can interfere with the Minister’s decision if he has acted on no 
evidence; or if he has come to a conclusion to which, on the evidence, he could 
not reasonably come; or if he has given a wrong interpretation to the words of 
the statute; or if he has taken into consideration matters which he ought not to 
have taken into account, or vice versa; or has otherwise gone wrong in law. 
It is identical with the position when the court has power to interfere with the 
decision of a lower tribunal which has erred in point of law.’ 


LyeLt J affirmed the Minister's decision, but I must say that he seems to have 
proceeded on grounds which were not warranted by the evidence, particularly as to 
the school. The appellants appeal to this court. 

In my opinion the Minister was in error in reversing the inspector’s recommenda- 
ation. The Minister had before him only the report of the inspector. He did not 
see the premises himself. To my mind there was no material on which the Minister 
could properly overrule the inspector’s recommendation. Clark House is a first 
class new property. It has shops with flats over. In order to acquire it compulsorily, 
the council must show that the acquisition ‘is reasonably necessary for the satisfactory 
development or use of the cleared area’. In order to show it, the council ought to have 
produced some evidence to the inspector as to what kind of development would be 
a ‘satisfactory development’ of the area, and to show how the acquisition of Clark 
House is ‘reasonably necessary’. I do not say that it ought to have produced a detailed 
plan of the proposed development. I realise well enough that in many cases that may 
not be practicable. For instance, when an area is to be developed for industrial 
purposes, one cannot go into details until one has the business men wanting the 
factories. But, when an area is to be developed for residential purposes—for the 
council’s own housing plans—it ought to be possible to give an outline plan of the 
proposed development. I cannot myself see that the council could get any more 
dwellings on to the site of Clark House than the six flats which are already there. 
The council may desire to make a neat and tidy development of these two streets, 
including Clark House, but this may well be possible while leaving Clark House 
standing. At any rate, I am quite clear that the mere ipse dixit of the council is not 
sufficient. There must be some evidence to support its assertion. And here there 
was none. 

Then there is the report of the inspector. He was clearly of opinion that the 
acquisition of Clark House was not reasonably necessary. I can see no possible 
justification for the Minister in overruling the inspector. There was no material 
whatever on which he could do so. I know that on matters of planning policy the 
Minister can overrule the inspector, and need not send it back to him, as happened 
in Lord Luke of Pavenham v Minister of Housing and Local Government (2). But the question 
of what is ‘reasonably necessary’ is not planning policy. It is an inference of fact on 
which the Minister should not overrule the inspector’s recommendation unless there 
is material sufficient for the purpose. There was none here. In my judgment the 
Minister was wrong and this court should intervene and overrule him. 

In the course of the argument before us there has been a discussion as to the meaning 
of ‘cleared area’ at the end of s 43 (2) of the Housing Act 1957. Does it mean only the 


(1) 129 JP 580; [1965] 3 All ER 371. 
(2) 131 JP 425; [1967] 2 All ER 1066; [1968] 1 QB 172. 
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clearance area together with any pockets of land which are surrounded by it? Or 
does it extend to the area which is to be cleared including the adjoining land itself? 
There are cases which show that it is not confined to the clearance area itself. It 
extends to other clearance areas and any land linking them. That appears from 
the decision of Swirr J in 1935 in Sheffield Burgesses v Minister of Health (1), and from the 
recent decision of AsHwortu J in King v Minister of Housing and Local Government (2). 
Also, moreover, to land providing access, and so forth, as appears from the recent 
unreported decision of Bripce J in Bass-Charrington (North) Ltd v Minister of Housing 
and Local Government (3). But I do not think it extends to any adjoining land which the 
local council feels it is desirable to acquire. One has to start with the clearance area 
of the bad old houses, because they have got to come down anyway. Then one takes 
in such of the adjoining land which is reasonably necessary. But I do not think it 
gives an unlimited power to the local council to take in any adjoining land which 
it feels it would like to have. Otherwise, I do not think it necessary to decide one way 
or the other as to the meaning of ‘cleared area’. I would allow the appeal and reverse 
the Minister’s decision. 


SACHS LJ: I agree. It is perhaps convenient first to refer to the preliminary 
point of law which has been raised. It was submitted for the applicants that the phrase 
‘any adjoining land the acquisition of which is reasonably necessary for the satisfactory 
development or use of the cleared area’, should be taken as referring solely to the 
clearance area plus the surrounded properties. That is what has been described as 
the narrow view of that particular passage. The wider view is that the cleared area 
refers to all property close at hand and in particular to what might be described as 


‘linked areas’. At the lowest in favour of the applicants it may be said that the 
passage in the context of s 43 (2) of the Housing Act 1957 as a whole is susceptible 
of at any rate two different meanings. If so, it is normally considered that the meaning 
should be adopted which is most in favour of the subject whose property is to be 
taken from him, so as to give him protection from such deprivation. Indeed such an 
interpretation would do little harm to local authorities. It would leave them free 
to make out their case under Part V of the Housing Act 1957 with a view to exercising 
their powers under s 96. If left to make up my own mind unaided by past decisions, 
I would have found it a matter of considerable difficuliy to decide which was the 
correct interpretation. This point has, however, been consistently decided in favour 
of the Minister over a long series of cases, the first of which was some 35 years ago, 
Sheffield Burgesses v Minister of Health (1) to which Lorp Denninc MR has referred. 
It was a decision of Swirr J on precisely the same phraseology in s 3 of the Housing 
Act 1930. That decision has, therefore, stood for a very long time and has been acted 
on in accordance with its tenor. In these circumstances I prefer not to express any 
concluded view on that preliminary point since this appeal can be disposed of on the 
main submission made by counsel for the applicants. 

That submission raised the question whether there was any evidence before the 
Minister on which he could properly come to a conclusion which would enable him 
to exercise the powers that stem from the provisions of Part III of the 1957 Act— 
clearance and redevelopment. Was he entitled to reverse the finding contained in 
the inspector’s report to the effect that it was not reasonably necessary for the 
satisfactory development or use of the cleared area to acquire the property at the 
corner known as Clark House? The need for evidence to be available to a Minister 
before he can act has been the subject of earlier decisions. The question before him 


(1) 100 JP 99; [1935] All ER Rep 703. 
(2) 15th January 1970 unreported. 
(3) 12th May 1970 unreported. 





Justice of the Peace and Local Government Review Reports, May 15, 1971. 


30 JUSTICE OF THE PEACE AND Vol. 


was not, to my mind, one of policy; it was in essence a question of fact that had to 
be established as a condition precedent to the exercise of the powers to take away 
the subject’s property. It was no less a question of fact because it involved forming a 
judgment on matters on which expert opinion can and indeed ought to be given. 
(I rather doubt whether there is much material difference between the view I have 
just expressed and that of counsel for the Minister who has argued that the question 
was simply a matter of planning judgment which had to be based on evidence.) As 
long ago as the Sheffield case Swirr J said: 


‘it is for this court, if the matter is brought before this court, to say whether 
there is any material upon which the Minister could have come to the conclusion 
that it was reasonably necessary. If this court comes to the conclusion that there 
is no such material, then this court will not hesitate to quash the Minister’s 
order.’ 


That passage coincides with those passages in the judgment of Lorp Denninc MR 
in Ashbridge Investments Ltd v Minister of Housing and Local Government (1) to which he 
has referred. The Minister, therefore, cannot come to a conclusion of fact contrary 
to that which the inspector found in this case unless there was evidence before the 
latter on which he (the Minister) could form that contrary conclusion. On the 
inquiry, an inspector is, of course, entitled to use the evidence of his own eyes, 
evidence which he as an expert, in this case he was an architect, can accept. The 
Minister, on the other hand, can only look at what is on the record. He cannot, 
as against the subject, avail himself of other expert evidence from within the Ministry 
—at any rate, without informing the subject and giving him an opportunity to deal 
with that evidence on the lines which are set out in regard to a parallel matter in the 
Compulsory Purchase by Local Authorities (Inquiries Procedure) Rules 1962. While 
the inspector, even if not an architect, may well be looked on as an expert for the 
purpose of forming an opinion of fact, the Minister is in a different position. It is 
by no means intended as a criticism to say with all respect that no Minister can 
personally be an expert on all matters of professional opinion with which his officers 
deal from day to day. 

Before turning to the report and examining the evidence, there is a further observa- 
tion to be made. When seeking to deprive a subject of his property and cause him to 
move himself, his belongings, and perhaps his business to another area, the onus 
lies squarely on the local council to show by clear and unambiguous evidence that 
the order sought for should be granted. What then is the state of the evidence here? 
Counsel for the Minister had properly pressed us to look at the site plan. This we have 
done with care. It is, of course, clear that the premises in question are at the corner 
of a rectangular island; moreover, for what I am about to say it matters not whether 
that island does or does not include St Bernard’s School or the properties which 
belong to that school. From that plan it is quite plain that when developing the 
rectangle it may well be convenient to have the corner site included in the develop- 
ment so as perhaps to make it more homogeneous. It is plain that to get possession 
of it and include it in the development may well be ‘a tidy idea’ according to the 
canons of Whitehall. It may be that it is better from the point of view of looks. 
But all that is not enough. It must be reasonably necessary for the satisfactory 
development or use under consideration. The nature of the development or use 
under consideration in this case is to be found in the report, which refers to ‘the area 
zoned in the development plan for residential use’ and again in the Minister’s own 
phraseology in his letter of 25th October: “The council proposed to redevelop the 
two clearance areas for housing purposes.’ That then is the object of the proposed 


(1) 129 JP 580; [1965] 3 All ER 371. 
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development and use, but what materially serious obstacle to that objective is 
constituted by the existence of Clark House, a first class property reconstructed in 
1956 at public expense and described as containing, inter alia, six self-contained 
flats with four shops? On the evidence there is nothing on which to suggest that 
there was any obstacle, far less a materially serious obstacle. There is no evidence 
that the demolition of Clark House would result in even a single extra family being 
housed. There is no evidence that any addition to the costs of the redevelopment 
scheme because Clark House was not acquired would approach or exceed the value 
of the buildings. There was no evidence that some amenity to the community to 
be housed on the redeveloped site would be lost. Thus there was no question of any 
gardens of Clark House being needed to such purpose—so far as I can see, it had none. 
There is no suggestion that Clark House or any portion of the area it occupied was 
needed for road widening, indeed the contrary was established. Thus there was 
no evidence whatsoever establishing that Clark House fell within the ambit of 
S 42 (3). 

The architect inspector came to his conclusion after an inspection. His conclusions 
are certainly no help to the submission on behalf of the Minister that this site did 
fall within the subsection. On the contrary, on the facts of this particular case one 
would have thought that his opinion, the only expert opinion, was almost conclusive 
the other way. Having already made plain that the Minister was not entitled in this 
case to find as a fact that the premises were reasonably necessary for the purpose 
mentioned except on evidence before the inspector, and it being clear that there 
was no such evidence, he had no power to make the order, and in my judgment 
the appeal should be allowed. 


BUCKLEY LJ: I agree that the appeal should be allowed. The crucial 
consideration here I think is whether there was material before the Minister in this 
case which justified him in the course which he took of declining to accept the 
recommendations of the inspector and of confirming the compulsory purchase order 
extending to the whole of this property including Clark House. Counsel for the 
Minister has submitted that that decision is a matter of planning judgment, but he 
concedes that the judgment must be based on some evidence. That evidence must 
be, I take it, evidence of a kind which would justify a reasonable man in reaching the 
conclusion which the Minister reached. Now the material on which reliance is placed 
for saying that the Minister had sufficient evidence before him to justify the course 
he took is to be found within the four corners of the inspector’s report read in the 
light of the site plan which is before us. The site plan shows that Clark House is a 
rectangular block in the north-eastern corner of the area in which the rest of the 
land which it is proposed to clear and develop lies. Clark House stands on the junction 
of Clark Street and Sidney Street, and the main area to be cleared and developed 
also lies between the arms of Clark Street and Sidney Street. The material in the 
report on which counsel for the Minister has placed reliance is material which shows 
that the area including all the land is not in excess of about 1} acres, that it is zoned 
for residential purposes, that the council proposes to redevelop it by erecting on it 
114 dwellings, and that the inspector considered that other land which like Clark 
House is coloured green on the site plan and adjoins but is not comprised in the actual 
clearance areas was land which was appropriate to be included in the compulsory 
purchase order. He also relied on the fact that in the report the inspector records 
the fact that the council submitted to him that Clark House was reasonably necessary 
for the purpose of the satisfactory development or use of this site. This, however, 
is a mere assertion by the council and not evidence. The inspector, however, had the 
advantage, of which it is common ground he availed himself, of seeing the site on 
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a view. The Minister had not got that advantage. The only material that the 
Minister had before him was the material to which I have referred. He reached the 
conclusion which he expressed in these words: 


‘the Minister disagrees with the inspector’s recommendation with regard 
to Reference No. 13. [ie Clark House.] It appears to him that by the very nature 
of its position, the exclusion of this property must seriously inhibit the future 
development of the rectangular block of land between Sidney Street and Damien 
Street in which it stands.’ 


I think that sentence is open to the comment that the rectangular block, the land 
there referred to, is not the relevant land for the purposes of s 43 (2) of the Housing 
Act 1957, for the land which is the subject-matter of the compulsory purchase order 
and the land which it is presently proposed to clear and redevelop is not a rectangular 
block and does not include a considerable area of land which is enclosed within the 
rectangular block bounded by Clark Street, Sidney Street, Nelson Street and Damien 
Street and is the site of St Bernard’s Roman Catholic secondary school. There appears 
to be some possibility that at some unspecified time in the future the council may be 
in a position to negotiate a purchase of the site of that school and then to proceed to 
develop it in conjunction with the land that lies around it, but at present that is 
no part of the subject-matter of discussion, and the reason given by the Minister is 
therefore in my view open to the comment, at any rate, if it is not a criticism, that 
the Minister appears to have applied his mind to the merits of developing in some 
particular way the whole island site lying within the four roads, whereas what the 
section requires to be considered is whether the inclusion of this particular land is 
necessary for the satisfactory development or use of the land which it is proposed 
to include in the compulsory purchase order. But, ignoring that point, the Minister 
has not expressed any particular reasons for his opinion, and, for the reasons which 
my Lords and I have indicated, I think that he had no sufficient material before him on 
which to arrive at the view on which he purported to base his decision—a decision 
which was in conflict with the view of the inspector who was actually better able to 
form an opinion because he had the evidence of his own eyes to rely on, which was 
not evidence of a kind available to the Minister. As I think that the Minister had 
no sufficient material on which to reach the decision which he did reach, it follows that 
he acted ultra vires the section and that his decision is one which should not be 
permitted to stand. I therefore agree that this appeal should be allowed. 


Appeal allowed. 


Solicitors: Raymond Pollard & Co; Solicitor, Ministry of Housing and Local 


Government. 
G.F.L.B. 
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4th December 1970 
HONIG v LONDON BOROUGH OF ISLINGTON 


Housing—Multiple occupation of premises—Requirements to execute works—Notice— 
Wilful failure to comply—Defence—Bona fide belief that works better performed later— 
Housing Act, 1961, s 15 (1) (3)—Housing Act, 1964, s 64 (1). 

Where a person fails to comply with a notice served on him by the local authority 
under s. 15 (1) of the Housing Act, 1961, requiring him to execute certain works to render 
such premises as are specified in the sub-section suitable for occupation by more than one 
family it is no defence, and does not render his non-compliance with the notice not wilful, 
that he genuinely believed that his failure to comply with the notice was in the best 
interests of all concerned because he contemplated that the requirements of the local 
authority would be fulfilled later in a better way than was immediately possible. 


Case Stratep by Inner London Quarter Sessions. 


I Finestein QC for the appellant. 
G N Butler for the respondent. 


SHAW J: This is an appeal by way of Case Stated from a dismissal by Inner London 
Quarter Sessions of an appeal by the appellant, Maurice Honig, against a conviction 
under s 65 of the Housing Act 1964, for having failed to comply with a notice served 
on him in July 1967 under s 15 of the Housing Act 1961. The question raised by the 
appeal is whether or not quarter sessions were right in coming to the conclusion upon 
the evidence that the appellant had wilfully failed to do work which he was required 
to do under the notice. 

Section 15 (1) of the Housing Act 1961 provides in respect of premises which are 
let to more than one family that the local authority may serve 


‘a notice specifying the works which in the opinion of the local authority are 
required for rendering the premises reasonably suitable for such occupation . . . 
and requiring the person on whom the notice is served to execute those works.’ 


Sub-section (3) of s 15 provides that: 


‘A notice under this section shall require the execution of the works within 
such period, being not less than twenty-one days from the service of the notice, 
as may be specified in the notice. . .’ 


It was a common ground that, a notice under that section having been served on 
the appellant, it was not complied with after various extensions of the time for doing 
the works specified. What is now argued is that the appellant did not at any time 
wilfully disregard the requirements of the notice and that his failure to comply with 
them was due to extraneous factors outside his control which he regarded as justifying 
the delay in relation to the execution of the works. 

The appellant was the owner and in control of the premises in question which 
were in multiple occupation and he was the proper person to serve with a notice 
under s 15 (1) of the Act. An informal notice was served on 24th February 1967 
specifying certain works required to be carried out. A formal notice was served 
on 6th July requiring him to carry out the works to the premises specified in the 
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notice within four months. The appellant appealed to the Clerkenwell County 
Court against that order, and, on 21st November 1967, the county court dismissed 
his appeal subject to some minor variations in the works specified. On 24th Novem- 
ber 1967 the local authority served on the appellant another notice under s 16 (1) 
of the Act requiring him to carry out certain works which, in the opinion of the 
authority, were necessary in relation to fire escapes. The appellant for one reason or 
another did not comply with the notices. After some discussion with the local 
authority in which he said he proposed to appeal against the notices, a compromise 
was arrived at by which the local authority agreed to give him a further ten weeks 
from 27th February 1968 to complete the works. That meant that he was given 
until 7th May of that year to carry out the works in respect of which notice was 
originally served in 1967. 

The appellant, confronted now by two notices, decided that it was more important 
to do the fire prevention work than the other. It appears that he had intended in 
connection with the work to be done to get some new Ascot heaters which were 
not readily available. This was eventually the critical matter. It was stated in 
the Case that: 


‘Water heaters had to be obtained to comply with a part of the said works, 
the appellant told the builders to use new water heaters and not to rely on 
second hand ones, and the builders were unable to obtain new Ascot water 
heaters from the two merchants of whom they had made enquiry because of 
delays in supply by the manufacturers. It would have been impracticable to 
have started the s 15 work until it was known the kind of water heaters which 
were going to be used. No attempt had been made to obtain another kind of 
water heater prior to the laying of the information and no attempt had been 
made to obtain an extension of time for the carrying out of the s 15 works.’ 


The Case goes on to find that the whole of the s 15 works could have been completed 
within ten days, but lastly it was found that the Ascot water heaters were not obtained 
until after the information which resulted in the appellant's conviction had been 
preferred. 

In those circumstances quarter sessions came to the conclusion that the appellant 
had failed to comply with a notice under s 15 of the Housing Act 1961, and that his 
failure was wilful within the meaning of s 65 (1) of the Housing Act 1964 which 
provides that 


‘if a person on whom a notice has been served under s 14, s 15 or s 16 of 
the Act of 1961 (power to require execution of works) wilfully fails to comply 
with the notice, he shall be liable on summary conviction’ 


to the penalties set out in the section. The Case goes on to say that it having been 
found that his failure was wilful 


‘in that he did not make nor did he intend to'make all reasonable and proper 
efforts to carry out or cause to be carried out the s 15 works by due date as 
extended, nor did he intend to carry them out or cause them to be carried out, 
and that there was no reason why they could not have been so carried out, 
we dismissed the appeal against conviction and penalty and made no order as 
to the costs of the appeal. The question for the opinion of the High Court is 
whether the failure of the appellant to comply with a notice served upon him 
under s 15 of the Housing Act 1961 was wilful within the meaning of s 65 (1) 
of the Housing Act 1964.’ 
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It is sufficient to say that the history of this matter provides abundant evidence for 
finding that the failure of the appellant was not due to force majeure or some acciden- 
tal cause or impossibility, but was the result of a course of conduct which he had 
chosen to pursue. Whether the motives for his doing so were good or bad is imma- 
terial. For my part it seems that the arguments addressed to this court by his 
counsel amount to this, that the intention of the appellant was not to disobey the 
notice, his ultimate failure to comply with the notice resulted from his wish to get 
the materials which were in his opinion proper, and that he intended all the time to 
comply with the notice. But the fact is that the course which he adopted did bring 
about a failure to comply with the terms of the notice. It was something which he 
had decided to do albeit he asserts that his motives were good. 

There was cited to us Arrowsmith v Jenkins (1) which is a case dealing with obstruct- 
ing the highway. It is unnecessary to deal with the facts of that case, but counsel for 
the appellant relied on this passage in the judgment of Lorp Parker, CJ: 


‘I am quite satisfied that this provision on its true construction is providing 
that if a person without lawful authority or excuse intentionally, as opposed 
to accidentally, that is by an exercise of his or her free will, does something or 
omits to do something which will cause an obstruction or the continuance of an 
obstruction, he or she is guilty of an offence. Counsel for the appellant has 
sought to argue that if a person acts in the genuine belief that he or she has 
lawful authority to do what he or she is doing, then if an obstruction results he 
or she cannot be said to have wilfully obstructed. Quite frankly I do not fully 
understand that submission. It is difficult certainly to apply it here. I imagine 
it can be put in this way, that there must be some mens rea in the serise that a 
person will be guilty only if he knowingly does a wrongful act.’ 


If one may adapt what is said there to the facts of this case, what the appellant's 
counsel is saying is that, if a person fails to do something in the genuine belief that 
his failure to comply with a particular requirement is in the best interests of all 
concerned because it is contemplated that eventually the requirement will be ful- 
filled in a better way, then the non-compliance is not wilful. Reduced to its simplest 
terms that appears to be the argument, and for my part it appears to be an untenable 
one. As I have already said, the facts before the justices and the facts before quarter 
sessions provided ample foundation for the view that the appellant had wilfully 
failed to carry out the terms of the notice served upon him and I would dismiss this 
appeal. 


ASHWORTH J: | agree. 


LORD PARKER CJ: | also agree. 


Appeal dismissed. 
Solicitors: D J Freeman & Co; M Casey. 
G.F.L.B. 


(1) 127 JP 289; [1963] 2 All ER 210; [1963] 2 QB 561. 





Justice of the Peace and Local Government Review Reports, May 22, 1971. 


JUSTICE OF THE PEACE AND 


QUEEN’S BENCH DIVISION 
(Lorp Parker, CJ, MELFORD STEVENSON AND COOKE, JJ) 
8th February 1971 
LONDON BOROUGH OF RICHMOND v MOTOR SALES (HOUNSLOW) LTD 


rade Descriptions—False trade description—Sale of second-hand car—False number of 
miles on indicator—Defence—Reliance by defendants on information supplied to them 
—Act or default of another person—Failure to take all reasonable precautions or exercise 
all due diligence—Trade Descriptions Act 1968, s 24 (1) (a), (b), (3). 

An information was preferred by the appellant local authority against the respondents, 
car dealers, ai'eging a contravention of s 1 (1) (b) of the Trade Descriptions Act, 1968, in 
that in the course of their trade or business they had supplied a car to which a false trade 
description of its history had been applied, the number of miles shown on the mileage 
indicator being false. The respondents bought the car from a car bargain centre in July, 
1969, and sold it in August, 1969, with the indicator showing 17,000 miles, which was less 
than half of the true figure. Evidence was given that the respondents did not get in touch 
with the car bargain centre or any other person about the number of miles shown on the 
indicator, nor did they inspect the indicator or make any enquiries of the previous owners 
of the car. The justices dismissed the information, holding that the offence was proved, 
but that the respondents were entitled to rely on the defence provided by s 24 (1) (a) of 
the Act in that the commission of the offence was due to reliance by the respondents on 
information supplied to them or to the act or default of another person. On appeal by 
the prosecutor, 

Hep: the respondents were not entitled to rely on the defence provided by s 24 (1) (a) 
since they were debarred from relying on it by s 24 (1) (b) in that they had failed to show 
that they had taken all reasonable precautions and exercised all due diligence to avoid the 
commission of the offence by themselves, nor could they avail themselves of the defence 
provided by s 24 (3) since they had failed to show that they could not with reasonable 
diligence have ascertained the falsity of the mileage; the case must, therefore, be remitted 
to the justices with a direction to convict. 


Case Sratep by justices for the South-West Area of Greater London. 

A complaint preferred by the appellants, the London Borough of Richmond, at 
Feltham Magistrates’ Court alleged that the respondents, Motor Sales (Hounslow) 
Ltd, car dealers, in the course of the trade or business of motor car dealers supplied a 
Ford Cortina car to which a false trade description of the history of the car was applied, 
namely, that the number of miles shown on the mileage indicator of the car was 
false, contrary to s 1 (1) (b) of the Trade Descriptions Act 1968. 

The justices found that the Ford Cortina was first registered in June 1967, it being 
then bought new by a company called Gazeway Plant Hire Ltd. On 3rd July 1969 
Gazeway Plant Hire Ltd sold the car to Crockford Bridge Motors (Addlestone) 
Ltd, and the mileage indicator then showed that the car had been driven at least 
36,000 miles. During that same month, the respondents purchased that car from 
the Car Bargain Centre at Hounslow for £475, and on 4th August 1969 they sold it 
to one Harry Charles Milwood for £585, the mileage indicator then showing 17,000 
miles and not 36,000. It was quite clear, therefore, that, subject to any defence 
provided by s 24 of the Act, an offence had been proved against s 1 (1) (b), which 
provides as follows: 


‘Any person who, in the course of a trade or business—(a) applies a false trade 
description to any goods; or (b) supplies or offers to supply any goods to which 
a false trade description is applied; shall, subject to the provisions of this Act, 
be guilty of an offence.’ 
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The justices, in acquitting these respondents, held that a defence had been made 
out under s 24. They said: 


“We dismissed the case on the ground that although the offence was proved, 
the respondent was entitled to rely on the defence set out in s 24 of the Act, 
namely, that the commission of the offence was due to reliance on information 
supplied or the act or default of another person.’ 


Section 24 (1) provides: 


‘In any proceedings for an offence under this Act it shall, subject to subs (2) 
of this section, be a defence for the person charged to prove—(a) that the com- 
mission of the offence was due to a mistake or to reliance on information supplied 
to him or to the act or default of another person, an accident or some other 
cause beyond his control; and (b) that he took all reasonable precautions and 
exercised all due diligence to avoid the commission of such an offence by himself 
or any person under his control.’ 


The local authority appealed. 
V. Levene for the appellants. 


The respondents did not appear. 


LORD PARKER CJ: This is an appeal by way of Case Stated from a decision 


of justices for the South-West area of Greater London sitting at Feltham, who on a 
complaint laid by the appellants acquitted the respondents of an offence contrary to 
s 1 (1) (b) of the Trade Descriptions Act 1968, in relation to the sale of a Ford Cortina 
motor car. 

In so far as the justices found that the respondents relied on information supplied, 
it is enough to say that they have found that 


‘the respondents took no record and did not contact the said car bargain centre 
or any other person about the number of miles shown on the mileage 
indicator,’ 


in other words, that at the time of purchase they never inspected the indicator or 
realised that it showed only 17,000 miles. Their real defence was, and, indeed, this 
may well have been the case, that the false reading on the indicator was due to the 
act or default of another person, somebody earlier in the chain of events. But in order 
to rely on the defence, the respondents also had to show under (b) that they had taken 
all reasonable precautions and exercised all due diligence to avoid the commission 
of such an offence by themselves. As regards that, there is no suggestion that the 
respondents made any enquiries at all; not only did they not inspect the indicator, 
but, having the log book, they never made any enquiries of the previous owners of 
the vehicle. In those circumstances I cannot see how they can bring themselves 
within s 24 (1). 

There is another point which was raised below and is raised in the Case, namely, 
that, even if they had proved that they came within sub-s (1), yet by reason of sub-s 
(2) they were debarred from relying on that defence. Sub-section (2) provides that 
where the defence is that the defendants relied on information supplied or the act or 
default of another person, then, unless leave is given by the court, they cannot rely 
on that defence unless they have given seven clear days’ notice before the hearing to 
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the prosecutor giving such information identifying or assisting in the identification of 

that other person as was then in his possession. Apparently, nobody took the point 

before the magistrates, and for my part I prefer not to base my decision on the 

absence of the obtaining of leave in default of a notice, because I have little doubt 

that, if the point had been taken, the court would itself have granted leave. 
Reliance is also made in the Case upon s 24 (3). That provides: 


‘In any proceedings for an offence under this Act of supplying or offering to 
supply goods to which a false trade description is applied it shall be a defence 
for the person charged to prove that he did not know, and could not with reason- 
able diligence have ascertained, that the goods did not conform to the descrip- 
tion or that the description had been applied to the goods.’ 


There again it seems probable that the respondents did not know that the indicator 
reading was false, but, as in the case of subs (1), they did not show that with reasonable 
diligence they could not have ascertained the falsity. In these circumstances this 
appeal must be allowed and the case sent back to the justices with a direction to 
convict. 


MELFORD STEVENSON J: | agree. 
COOKE J: [also agree. 


Solicitor: A. W. Goode, Twickenham. 
T.R.E.B. 
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CRIMINAL LAW - Sentence — Suspension — Act providing minimum sentences for 
specified offences— Power of court to suspend sentence —- Criminal Justice 


(Temporary Provisions) (Northern Ireland) Act, 1970, s 1—Treatment of 


Offenders (Northern Ireland) Act, 1968, s 18 (1). 
Kennedy vy Spratt 


CRIMINAL LAW - Theft — Ingredients of offence — —e of owner obtained by 
dishonesty Facts proved justifying conviction obtaining property by 
deception — No bar to conviction for theft — Theft aot 1968, s 1 (1), s. 2 (1) (b), 
s 43:3). 

R v Lawrence 


CRIMINAL LAW - Theft — Ingredients of offence —Intention of permanently de- 
priving another of property — Direction to injury — Theft Act, 1968, s 1 (1), s 6. 
R v Warner 


CRIMINAL LAW - Venue —- aye i ng offence — Place where defendant ‘in custody’— 
‘Custody’ - Criminal Justice Act, 1925, s 11 (1). 
R v Kulynycz 


GAMING - Betting - Office - Advertisement — ‘Premises giving access to a licensed 
betting office’ — Display of sign on outside wall — Sign showing company’s 
registered name and containing words ‘turf accountants’ - Indication that 
premises were licensed betting office — Betting (Licensed Offices) Regulations, 1960, 
reg 2 — Betting, Gaming and Lotteries Act, 1963, s 10 (5) (a), (b). 

Maurice Binks (Turf Accountants) Ltd v Huss 


GAMING - Forecast of future event —- Photograph of players taken during football 
match — Ball not in photograph —- Competitors required to mark most likely 
position of ball — Position later chosen by panel of judges — Success of competitors 
marking positions closest to that chosen by panel — Betting, Gaming and Lotteries 
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authority. 


London Borough of Redbridge v Jaques 
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show purchase necessary for satisfactory development or use of cleared area — 
“Cleared area’ — Housing Act, 1957, s 43 (2). 
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Notice — Wilful failure to comply — Defence — Bona fide belief that works better 
performed later — Housing Act, 1961, s 15 (1) (3) - re Act, 1964, s 64 (1). 
Honig v London Borough of Islington 


HUSBAND AND WIFE - Maintenance of wife- High Court order registered in 
magistrates’ court — Application for variation — Substantial expenditure of time 
— Remission to High Court — Maintenance Orders Act, 1958, s 4 ©. 
Gsell v Gsell , 


HUSBAND AND WIFE - Matrimonial home and other properties bemeee 3 in 
husband’s name with wife’s money — Sums transferred by wife to husband at his 
request — Imposition of trust on husband. 

Heseltine v Heseltine : 

HUSBAND AND WIFE - pietabnmael is - Seeeiion peiter talent - wit - 
Husband tenant of home — Power of court to exclude husband for limited time - 
Matrimonial Homes Act, 1967, s 1 (2). 

Tarr v Tarr 


INFANT - Custody — Order of magistrates - Appeal — Further evidence — Discretion 
of appellate court. 
Re B (T A) (an infant) 


LOCAL GOVERNMENT - Merger of council with other councils to form county 
borough — Loss of employment of clerk and solicitor — Re-settlement and long 
term compensation — Local Government (Compensation) Regulations, 1963, 
regs 8, 14(1) (c) (f). 

Myrddin-Baker vy Teesside County Borough Council. . 
ii 
(Continued on p. iii.) 


QBD 
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LOCAL GOVERNMENT REVIEW REPORTS 


‘QUEEN’S BENCH DIVISION 
(Lorp Parker, CJ, MELFORD STEVENSON AND COOKE, JJ) 
rith February 1971 
R v MARYLEBONE MAGISTRATE. Ex parte WESTMINSTER CITY COUNCIL 


R v INNER LONDON QUARTER SESSIONS. Ex parte WESTMINSTER CITY 
COUNCIL 


Quarter Sessions—Appeal—Plea—Change of plea—Enquiry whether plea of guilty at magis- 
trate’s court equivocal—Right to remit case to magistrate—Quarter Sessions entitled to 
consider only what happened before magistrate—Nothing in proceedings before magistrate 
casting doubt on plea. 

In considering whether a plea of guilty entered in a magistrate’s court was equivocal 
or not, quarter sessions are entitled to consider only what happened before the magis- 
trate. Where it is clear that the defendant fully understood a charge to which a plea of 
guilty was entered, and that nothing emerged in the statement of the police, in any miti- 
gation, or at any stage in the proceedings before the magistrate which cast any doubt on 
the plea, no court has jurisdiction after sentence has been passed by the magistrate’s 
court to entertain an application for a change of plea. 


Motions by Westminster City Council for an order of mandamus directed to 
the Marylebone magistrate requiring him to comply with an order of Inner London 
Quarter Sessions remitting to him the case of R v Malik with a direction to enter a 
plea of not guilty, or, in the alternative, an order of certiorari to Inner London 
Quarter Sessions quashing their order remitting the case to the magistrate. 


P I F Vallance for the applicants. 
Gordon Slynn for the respondent justice. 


LORD PARKER CJ: On 7th February 1970 at Marylebone Magistrate’s Court 
Margaret Malik was convicted of using premises for the purpose of habitual prostitu- 
tion contrary to s 36 of the Sexual Offences Act 1956. She pleaded guilty, and from 
an affidavit which has been obtained from the magistrate concerned it is clear that 
great care was taken to make certain that she understood the charge and that she 
really wished to plead guilty, and she reiterated that she desired to plead guilty. 
She was then sentenced to six months’ imprisonment and two suspended sentences 
of three months were brought into operation consecutively, making a total of 12 
months’ imprisonment. Thereupon she immediately appealed against both convic- 
tion and sentence to Inner London Quarter Sessions. So far as sentence is concerned, 
she claimed it was too severe. So far as conviction is concerned, she said: ‘I wish to 
change my plea’. In the result Inner London Quarter Sessions proceeded to enquire 
into the matter, and, for reasons which do not appear, quarter sessions came to the 
conclusion that her plea had been entered by mistake. Accordingly, they remitted 
the matter back to the Marylebone magistrate with a direction to enter a plea of 
not guilty and to hear the case afresh. When the matter came back to the magistrate 
he refused and said: ‘I am functus officio. Quarter sessions were wrong in doing this’. 
So he refused to act. 

It is in those circumstances that counsel now appears on behalf of the applicants 
for alternative relief, either a mandamus to the magistrate to try the case on 
the plea of not guilty, or else a certiorari to Inner London Quarter Sessions to quash 
their decision remitting the matter of conviction to the magistrate. 

I think for myself it is convenient to approach this case by considering the order 
made by Inner London Quarter Sessions. If the plea before the magistrate was, as it 
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has been called, an unequivocal plea, then once sentence had been passed by the 
magistrate and the conviction was complete it was too late for any court to entertain 
an application for a change of plea. Therefore, on the face of Mrs Malik’s application to 
Inner London Quarter Sessions asking for a change of plea simpliciter, they clearly 
had no jurisdiction. What, however, is said is that they were not considering the 
matter simply as a change of plea but were enquiring into the question whether the 
plea before the magistrate had been an unequivocal plea or not. It is said that they 
decided it was an equivocal plea and on that ground sent it back to the magistrate. 

Just as it is clear that it is too late to entertain an application for a change of plea 
after conviction, so it is equally clear that quarter sessions do have the right to 
enquire into the question whether the plea entered before the magistrate’s court 
was an equivocal plea, and if they come to the conclusion that it was equivocal— 
what Lorp Gopparp CJ always used to refer to as ‘guilty but’—then quarter sessions 
are perfectly right in sending the case back to be re-tried. Such an order would be 
really on the basis that all that happened before the magistrate’s court was a nullity 
and that the court must re-hear the case on the true plea. Quarter sessions apparently 
heard Mrs. Malik. We are told that she was rather a pathetic figure—she was very 
deaf—and she told them, and they apparently believed her, that she thought she was 
merely pleading guilty to prostitution. It was in those circumstances that they sent 
the case back to the magistrate. 

For myself, 1 am quite satisfied that, in considering whether a plea is an equivocal 
or an unequivocal plea, one looks solely to what happened before the justices. A 
typical case was that of R v Durham Quarter Sessions, ex parte Virgo (1). That was a case 
in which an apparently unequivocal plea of guilty was entered to stealing a bicycle, 
but before sentence was imposed and before there ever was a conviction, it was 
revealed that the defendant was saying: “But I took it by mistake’, a typical case of 
‘guilty but’. In that case quarter sessions, having come to that conclusion, sent it 
back to the justices for re-trial. The enquiry in each case is as to what took place 
before the magistrates’ court to see whether the court acted properly in accepting 
an apparent plea of guilty as an unequivocal plea. 

As I understand this case, quarter sessions never went into that aspect of the matter 
at all. If they had, they would have found not only that the greatest care was taken 
by the magistrate to see that Mrs Malik understood fully what she was pleading to, 
but also that nothing emerged in the statement of the police, in any mitigation, 
indeed in any part of the case to show that there was any suspicion of it being a ‘guilty 
but’ case. In those circumstances once it is shown that nothing which took place 
before the magistrate cast any doubt on the plea, it is not too late not merely to 
entertain a change of plea but to send the case back to the magistrate on the basis that, 
although the plea was unequivocal, Mrs Malik, if believed, did not intend to do what 
she did do. 

In those circumstances I am quite satisfied that quarter sessions exceeded their 
jurisdiction in the present case and that the magistrate was absolutely right in 
refusing to re-hear the case. As a result, I will refuse the order of mandamus and 
allow the order of certiorari to issue. 


MELFORD STEVENSON J: I agree. 


COOKE J: I agree. 
Order for certiorari. 
Solicitors: E Woolf; Treasury Solicitor. 
T.R.E.B. 


(1) 116 JP 157; [1952] 1 All ER 466; [1952] 2 QB1. 
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HOUSE OF LORDS 


(Lorp Reip, Lorp Morris OF BorTH-y-Gest, LORD GuEST, VISCOUNT DILHORNE AND 
LorD PEARSON) 


oth, roth February, 24th March 1971 
ROWLANDS v HAMILTON 


Road Traffic—Driving with blood alcol »| proportion above prescribed limit—Ascertainment 
of alcohol proportion—‘Ascertainment from laboratory test’—Drink consumed after 
cessation of driving—Adjustment of test—Road Safety Act, 1967, s 1 (1). 

For the purposes of s 1 (1) of the Road Safety Act, 1967, the proportion of alcohol in the 
blood of a person driving or attempting to drive a motor vehicle may not be ascertained 
from a laboratory test for which he subsequently provides a specimen by adjustment of 
the result of that test in the light of evidence as to the effect of alcohol consumed after 
driving had ceased and before the specimen was provided. The words in the sub-section 
‘as ascertained from a laboratory test’ mean precisely what they say, and excess over the 
limit can only be established by the test and in no other way, and an adjusted result of a 
laboratory test cannot be the result as ascertained by the test. 

So held by Lorp Rein, Lorp Morris of Bortu-y-Gest, Lorp Guest, and Viscount 
DitHorne, Lorp PEARSON dissentiente. 


AppgeaL by Thomas Edward Rowlands, inspector of police at Dunstable, against 
an order of the Court of Appeal, Criminal Division, allowing the appeal of the 
respondent, John Edward Hamilton, against his conviction at Bedfordshire Quarter 
Sessions of driving a motor vehicle on a road having consumed alcohol in such a 


quantity that the proportion thereof in his blood exceeded the prescribed limit, 
contrary to s 1 (1) of the Road Safety Act 1967. 


E F Jowitt QC and Eric Stockdale for the appellant. 
Patrick Bennett QC and S C Desch for the respondent. 


Their Lordships took time for consideration. 


24th March. The following opinions were delivered. 


LORD REID: I agree that this appeal must be dismissed. I think that 
the relevant provisions of the Road Safety Act 1967 are reasonably capable of a con- 
struction which would enable this appeal to succeed, but they are at least as capable 
of a construction which requires the appeal to be dismissed. In my judgment, this is 
a case of real doubt so that we must adopt the construction most favourable to the 
accused, leaving it to Parliament, if so advised, to put the matter right. 


LORD MORRIS OF BORTH-Y-GEST: The point of law which is raised 
in this appeal concerns the meaning of the words ‘as ascertained from’ in their 
context in s 1 of the Road Traffic Act 1967. It is an offence under s 1 (1) if a person 
(a) drives (or attempts to drive) a motor vehicle (b) on a road or other public place 
(c) having consumed alcohol in such a quantity that the proportion of such alcohol in 
his blood (as ascertained from a laboratory test for which he subsequently provides a 
specimen under s 3 of the Act) (d) exceeds the prescribed limit at the time he provides 
the specimen. In substance the subsection makes it an offence to drive if the blood- 
alcohol concentration is above the prescribed limit and the subsection makes provision 
for ascertaining whether or not a person had such a concentration. The ascertainment 
is by means of a test of a specimen subsequently provided. 
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The words ‘having consumed alcohol’ clearly point to a consumption of alcohol 
before a person ceased (or ceased to attempt) to drive. The sequence indicated by the 
subsection is that a person consumes alcohol, then drives, and subsequently provides a 
specimen; the specimen will later be subjected to a laboratory test; the analysis of 
the specimen will reveal the proportion of alcohol in the blood at the time the person 
provided the specimen. A person therefore who drives after having consumed 
alcohol will be guilty of an offence if ‘as ascertained from’ the laboratory analysis of a 
specimen which he subsequently provides it is found that the proportion of alcohol 
in his blood exceeds the prescribed limit at the time he provides the specimen. The 
specimen must naturally be provided ‘subsequently’ to the actual time of driving (or 
attempting to drive), but, as it is by analysis of the specimen that guilt of an offence 
may be proved, it seems to me to follow that the specimen must be one which has 
relevance to alcohol consumed before the driving ceased. A test of a specimen pro- 
vided by a person who has consumed alcohol after he ceased to drive (or ceased to 
attempt to drive) is not, in my view, a test of a specimen as contemplated by the 
subsection. 

In the present case the respondent was involved in an accident. Being as a conse- 
quence much shaken he went into a nearby public house. There he had three 
whiskies. It was thereafter that he was seen by the police. The usual procedure was 
subsequently followed. In the result the analyst’s certificate disclosed 159 milli- 
grammes of alcohol per 100 millilitres of blood. The course followed by the prosecu- 
tion at the trial of the respondent at quarter sessions was that they called the licensee 
of the public house to testify that the respondent had consumed alcohol after the 
accident to the extent of three single measures of whisky and that they also called a 
forensic expert (the senior scientific officer of the Home Counties Forensic Labora- 
tory) to give his opinion as to what allowance should be made in respect of the post- 
accident alcohol consumption and as to whether, after making such allowance, and 
so displacing the figure of 159 milligrammes, a figure above the prescribed limit 
would result. In effect he was asked to say what the test would have disclosed had it 
been of a specimen given after the accident but before the three whiskies were con- 
sumed. The expert gave his evidence on the assumption that the respondent's 
weight at the time of the taking of the specimen exceeded seven stones and presum- 
ably he gave his evidence on an acceptance of the evidence given by the licensee. 
His conclusion was that had there been no post-driving consumption of alcohol the 
analysis of a specimen would have shown a proportion of alcohol in the blood which 
exceeded the prescribed limit. On the basis of that evidence the respondent was con- 
victed. His appeal to the Court of Appeal succeeded. Following the decision in R v 
Durrant (1) it was held that the evidence of the forensic expert was not admissible. 
So the point of law is, therefore, raised whether for the purposes of s 1 (1) of the Act 
the proportion of alcohol in the blood of a person driving a motor vehicle may be 
ascertained from a laboratory test for which he subsequently provides a specimen by 
adjustment of the result of that test in the light of evidence as to the effect of alcohol 
consumed after driving had ceased and before the specimen was provided. 

In my view, in agreement with the judgment of Lorp Parker CJ, the answer should 
be in the negative. The words ‘as ascertained from a laboratory test’ point to the 
conclusiveness of the result of a test. The question whether the proportion of alcohol 
in the blood exceeds the prescribed limit (at the time a specimen is provided) will be 
determined ‘as’ ascertained from the test. The test constitutes the ascertainment and 
is not merely a step or a process in the course of or at the beginning of the ascertain- 
ment. If the test was merely to yield a piece of evidence to which other evidence 
could be added so that a conclusion could be expressed by a witness (or differing 


(1) 134 JP 57; [1969] 3 All ER 1357. 





Justice of the Peace and Local Government Review Reports, May 29, 1971. 


135 LOCAL GOVERNMENT REVIEW REPORTS 243 


conclusions expressed by different witnesses) as to the proportion of alcohol in the 
blood at a time prior to the providing of a specimen then the result would not be 
ascertained ‘from’ the test. Furthermore, the test would not be of a specimen 
referable to the time before driving had ceased. The subsection contemplates that 
there will be an appropriate specimen (provided as directed by s 3) and that the 
analysis of that specimen will definitely reveal whether the proportion of alcohol in 
the blood exceeds the prescribed limit at the time the specimen was provided. There 
might be cases in which, while it was accepted that someone had consumed alcohol 
after ceasing to drive, there was considerable conflict in regard to the quantity con- 
sumed. The forensic expert or experts would have to express alternative estimates 
as to what allowances to make in reference to the laboratory test figure based on the 
various possible views as to what quantity had been consumed and based possibly on 
various assumptions in regard to the person concerned, and then it would be for the 
court to do its best to reach a positive conclusion. Such a process of ascertainment 
would, in my view, be far removed from that which is denoted by the words ‘as 
ascertained from a laboratory test’. I would dismiss the appeal. 


LORD GUEST: Section 1 (1) of the Road Safety Act 1967 provides: 


‘If a person drives or attempts to drive a motor vehicle on a road or other 
public place, having consumed alcohol in such a quantity that the proportion 
thereof in his blood, as ascertained from a laboratory test for which he subse- 
quently provides a specimen under section 3 of this Act, exceeds the prescribed 
limit at the time he provides the specimen, he shall be liable . . .’ 


The respondent was convicted by a jury under the section at Bedfordshire Quarter 
Session, but his appeal to the Court of Appeal (Criminal Division) succeeded and his 
conviction was quashed. The court gave leave to appeal under a certificate in the 
following terms: 


“Whether for the purposes of the Road Safety Act, 1967, s 1 (1), the propor- 
tion of alcohol in the blood of a person driving a motor vehicle may be ascer- 
tained from a laboratory test for which he subsequently provides a specimen by 
adjustment of the result of that test in the light of evidence as to the effect of 
alcohol consumed after driving had ceased and before the specimen was 
provided.’ 


On 14th June 1969 the respondent was breathalysed by a police officer and on the 
test proving positive was arrested and taken to a police station where a blood speci- 
men was taken under the provisions of s 3 (1) of the 1967 Act. This specimen on 
analysis recorded a proportion of 159 milligrammes of alcohol per 100 millilitres of 
blood which was 79 milligrammes over the ‘prescribed limit’ as defined in s 7 (1) of 
the Act. There was evidence, however, not disputed by the prosecution, that the 
respondent had consumed three single whiskies after he had ceased to drive and 
before the blood specimen was taken. Dr Dolan, the analyst who gave evidence for 
the prosecution, made a calculation expressing the opinion on the basis of certain 
assumed facts that the three single whiskies which the respondent had consumed 
would have been responsible for 58 milligrammes of alcohol in the specimen of 
blood. According to his evidence, even ignoring the amount of whisky consumed 
after driving had ceased, the blood specimen would still have exceeded the permitted 
limit of 100 milligrammes by 21 milligrammes. The question is whether on the 
evidence the jury were entitled to convict the respondent. This question depends 
entirely on the proper construction of s 1 (1) of the Road Safety Act 1967. 
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The appellant contends that the adjustment made by Dr Dolan was necessary 
under s 1 (1) of the Act in order to arrive at the quantity of alcohol in the respondent’s 
blood at the time when he was driving. But this, in my view, is not the proper 
approach under the section. The critical words of the section are ‘as ascertained 
from a laboratory test’ and by s 7 (1) ‘laboratory test’ is defined as meaning the 
‘analysis of a specimen [of blood] provided for the purpose’. I will, however, first 
read the section omitting the critical words: 


‘If a person drives or attempts to drive a motor vehicle on a road or other 
public place, having consumed alcohol in such a quantity that the proportion 
thereof in his blood, . . . for which he subsequently provides a specimen under 
s 3 of this Act, exceeds the prescribed limit at the time he provides the specimen, 
he shall be liable...’ 


The section in effect provides that if a ‘driver’ (I use the word as comprehending a 
‘person driving or attempting to drive’) consumes alcohol to such an extent that when 
he subsequently provides a blood specimen it is shown to exceed the prescribed 
limit, he is guilty of an offence. I am sure that the appellant was right in admitting 
that in the case where the ‘driver’ consumes alcohol after he ceases to drive, the alcohol 
content at the time of the test could not be taken without adjustment to allow for the 
whiskies subsequently consumed. Otherwise, a person might have driven and taken 
no alcohol before driving, but he would be liable to be convicted if, after he had 
ceased to drive, he had consumed alcohol which resulted in the blood specimen 
showing an excess over the prescribed limit. The mischief aimed at by the Act was 
drinking before driving, not drinking after driving. 

For the appellant to succeed it is, therefore, necessary for him to show that the 
adjustment made to eliminate the post-driving alcohol content could legitimately 
be made under the section. It is at this point that the words in s 1 (1) ‘as ascertained 
from a laboratory test’ become important. Detailed provisions are made in s 3 regard- 
ing laboratory tests and ‘the prescribed limit’ referred to ins 1 (1) is given as the 
arithmetical proportion of 80 milligrammes of alcohol per 100 millilitres of blood. 
These provisions make it clear, to my mind, that the Act intended an automatic 
calculation to be made by means of a chemical analysis as to whcther an offence had 
been committed. It is against the background of the disputes in the courts under the 
previous Road Traffic Acts as to the effect of alcohol on an individual’s capacity to 
drive that Parliament has in the 1967 Act provided for automatic proof of guilt by 
the analysis. For Dr Dolan to make the adjustment of the proportions it would be 
necessary to go outside the ‘laboratory test’ provided in s x (1) and make calculations 
based on certain assumptions as to the individual concerned and the time factor. It 
would ultimately depend on the expert opinion of the doctor or chemist. I am con- 
vinced that Parliament never intended such calculations to be made and that these 
calculations would not be justified by the terms of the section. I am not satisfied 
that the section is ambiguous, but if it were I should unhesitatingly take the 
construction most favourable to the subject. 

We were pressed by the appellant that if the respondent’s contention were right 
it would leave a loophole in the Act through which the ‘hip-flask’ driver, as he has 
been described, would escape. This may be so, but if the Act is not watertight then 
it is for Parliament and not the courts to supply the omission. I am more impressed 
by the argument for the respondent that if the appellant’s argument were sustained 
it would result in cases such as the present in lengthy arguments and evidence before 
the court which would not lead to the clarity in which the law should be expressed, 
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In my view, the Court of Appeal were right in following their own decision in 
R v Durrant (1) and I would dismiss the appeal. 


VISCOUNT DILHORNE: The answer to the question raised in this 
appeal depends on the construction to be placed on s 1 (1) of the Road Safety Act 
1967. For a person to be convicted of the offence created by that subsection it must 
be established: (i) that he was driving or attempting to drive a motor vehicle on 
a road or other public place; (ii) that he was doing so when he had consumed alcohol ; 
and (iii) that the alcohol he had consumed was of such a quantity that the propor- 
tion of alcohol in his blood as ascertained from a laboratory test, for which he had 
provided a specimen, exceeded the prescribed limit at the time he provided the 
specimen. So it does not suffice to establish that the accused was driving or attempt- 
ing to drive having consumed alcohol and that the laboratory test, that is to say, 
the analysis of the specimen provided for the pupose (s 7 (4)), shows the limit to 
have been exceeded. It has to be shown that the alcohol he had consumed before 
he ceased to drive or to attempt to drive was of such a quantity that the proportion 
of alcohol in his blood as ascertained by the laboratory test exceeded the limit at the 
time he provided the specimen. In R v Durrant (1) Lorp Parker CJ, delivering the 
judgment of the court, said that it seemed to the court that: 


‘what this subsection is saying is this, that if a person drives a motor 
vehicle having consumed such quantity that the proportion thereof in his blood, 
and I add the words “at the time of driving” as ascertained from a laboratory 
test and so on, exceeds the prescribed limit, he is guilty of an offence.’ 


I do not think that in view of the words in the subsection ‘that the proportion thereof 
in his blood, as ascertained from a laboratory test . . . exceeds the prescribed limit 
at the time he provides the specimen’ it is permissible to interpolate these words, 
but perhaps Lorp Parker was merely seeking to emphasise, as must clearly be the 
case, the close connection there must be between the alcohol consumed before 
driving ceased and the result of the test. 

Where an accused has drunk alcohol after ceasing to drive and before giving the 
specimen, the result of the test will reflect the consumption of alcohol after driving 
has ceased. The proportion of alcohol in the blood revealed by it will be partly, 
and if he had not drunk before stopping driving, wholly due to that. The result of 
the test will not showthat he had before ceasing to drive consumed such a quantity of 
alcohol as to produce that result. So, unless the case for the prosecution can be 
supplemented in some way, the fact that an accused has drunk alcohol after ceasing 
to drive and before giving the specimen will lead to his acquittal even though it be 
the case that, if he had not done so, the result of the test would have shown that the 
limit was exceeded. In this case the respondent drank three whiskies after being 
involved in an accident and before providing a specimen of his blood. In an effort to 
overcome the difficulty the prosecution called an expert witness who testified to 
the effect that if the respondent weighed more than seven stones and if he had not 
drunk the three whiskies, the limit would still have been exceeded. In the light of 
his evidence the prosecution sought and secured the conviction of the respondent, 
a conviction which was quashed on appeal. 

It will not be possible in every case where a driver has drunk alcohol after ceasing 
to drive to establish with any degree of certainty the amount of alcohol so consumed. 
If that cannot be done, no expert will be able to give evidence as to the effect on the 
proportion of alcohol in his blood of that consumption; and if it can be done, it is 


(1) 134 JP 57; [1969] 3 All ER 1357. 
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not improbable that there would be in many cases a considerable conflict of expert 
evidence on the question. So if such expert evidence can be given, in effect, to amend 
the result of the laboratory test, there may still be some who would have been 
convicted if they had not drunk alcohol after ceasing to drive who will escape con- 
viction and the reception of such evidence may not, owing to possible conflicts 
between experts, result in a conviction. Allowing the appeal will not, therefore, 
entirely close the loophole in the Act that now exists. But it would not seem likely 
that an accused who has been stopped by a police constable who suspects him of 
having alcohol in his body or of having committed a traffic offence while the vehicle 
was in motion, and who has failed to pass the breath test, been arrested and taken to a 
police station, will have had any opportunity of consuming alcohol after he has 
stopped driving. It is, it would seem, only where he has been involved in an accident 
and there is an intervai of time before the arrival of the police that he will have an 
opportunity of doing so. 

The Road Safety Act 1967 is a penal Act. It must be strictly construed. Unless the 
language of s 1 (1) clearly permits the introduction of such expert evidence, it must 
be left to Parliament to legislate to close the gap, if it wishes to do so, a gap which, 
as I have indicated, will only be partially closed if this appeal is allowed. It is, I think, 
clear from the terms of the Road Safety Act 1967 and the law at the time it was 
enacted that the main object of the inclusion of s 1 (1) was to avoid the difficulties 
that had been experienced in prosecutions under s 6 of the Road Traffic Act 1960. 
The chief difficulty was in establishing that the accused was unfit to drive through 
drink or drugs and many were the conflicts between expert witnesses as to the 
capacity of the accused. The Road Safety Act 1967 made it unnecessary to call expert 
witnesses by the imposition of an arbitrary standard. No longer was it necessary to 
prove unfitness to drive. That was to be assumed if the proportion of alcohol in the 
blood exceeded the prescribed limit. If the proportion of alcohol in the accused’s 
blood ‘as ascertained from a laboratory test’ exceeded the prescribed limit at the 
time the specimen was provided, then, unless he had drunk alcohol after ceasing to 
drive, it followed that he had been driving having consumed such a quantity of 
alcohol as to produce that result. 

3ut if the appellant is right, it means that expert evidence can again be introduced, 
and introduced not to show unfitness to drive but to amend the result of the test 
in the light of the estimated effect of the alcohol consumed after driving has ceased. 
There appears to be plenty of room for conflicts of evidence on this, and one of the 
main objects of the Act will be in part defeated. Section 1 (1) prescribes the manner 
in which the proportion of alcohol in the blood is to be determined. It is the propor- 
tion ‘as ascertained from a laboratory test’. In my opinion, the Act does not permit 
of it being ascertained in any other way. The result of the test in this case showed 
the proportion of alcohol in the respondent’s blood at the time the specimen was 
provided. It did not show that the alcohol consumed before the respondent had 
ceased to drive was of such a quantity as to produce that result. It clearly was not. 
The fact that the prescribed limit was exceeded as a result of the consumption of 
alcohol before driving ceased was established not by the result of the test but by the 
evidence of the expert witness, and the respondent was convicted not on the result 
of the test but on his evidence. 

In my opinion, the words ‘as ascertained from a laboratory test’ mean precisely 
what they say, and excess over the prescribed limit can only be established by the 
test and in no other way. The language does not, in my view, permit of any other 
interpretation. If the result of the test, even though it shows the limit to have been 
exceeded, is not a test of the alcohol in the blood resulting solely from the 
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consumption of alcohol before driving ceased then there must be an acquittal. | 
agree with Lorp Parker CJ when he said in R v Durrant (1): 


‘It has been suggested that the words “ascertained from a laboratory test” might 
possibly be read as “based on a laboratory test” so that one first ascertains the 
result of the laboratory test and then makes certain adjustments . . . There are 
great difficulties in reading it that way; “based on” is quite different from “‘as 
ascertained from” and in particular bearing in mind the whole object of this 
Act, which is to cut out evidence and to make the laboratory test conclusive, it 
would be quite wrong to give it that meaning.’ 


The adjusted result of a laboratory test is not and cannot be the result as ascertained 
from the test. 

An accused person can submit himself to a urine test or to a blood test. The analysis 
of a specimen of urine will not of itself reveal the proportion of alcohol in the blood. 
So it was said that where such a specimen was taken, the Act itself contemplated 
that the words ‘as ascertained from a laboratory test’ should not be given a strict 
interpretation. I do not myself think that this is so. Section 7 (4) of the Act provides: 


‘For the purposes of this Part of this Act 107 milligrammes of alcohol in 100 
millilitres of urine shall be treated as equivalent to 80 milligrammes of alcohol 
in 100 millilitres of blood .. .” 


If the result of the analysis of the specimen of urine shows that it contains more than 
107 milligrammes of alcohol per 100 millilitres of urine, then by virtue of s 7 (4) 
that result itself shows that the proportion of alcohol in the blood was in excess of 
the prescribed limit. For these reasons, in my opinion, this appeal should be dismissed. 


LORD PEARSON: This appeal raises a question as to the construction 
of s 1 (1) of the Road Safety Act 1967. Under the earlier Road Traffic Acts (the Act of 
1930, $ 15, the Act of 1956, s 9 (1), and the Act of 1960, s 6) it was an offence for a person 
to be ‘driving . . . a motor vehicle . . .. when ‘under the influence of drink . . . to 
such an extent as to be incapable of having proper control’ of it. Under those provi- 
sions the prosecution would have to prove by witnesses as to facts and sometimes at 
least by expert witness that the accused was while driving the vehicle under the 
influence of drink to that extent. Conflicts of evidence, including conflicts of expert 
evidence, could arise and trials might be protracted and expensive and there might 
be difficulty in some cases for the prosecution to prove their case and secure a con- 
viction of a person who had in truth committed the offence. Then the Road Traffic 
Act 1962, by s 1, substituted for the formula ‘[when] under the influence of drink to 
such an extent as to be incapable of having proper control of it’ as the definition of 
being unfit to drive a new provision that ‘a person shall be taken to be unfit to drive 
if his ability to drive properly is for the time being impaired’. Section 2 of the Act of 
1962 provided that in any proceedings for an offence under s 6 of the Act of 1960 the 
court should 


‘have regard to any evidence . . . given of the proportion or quantity of 
alcohol . . . which was contained in the blood or present in the body of the 
accused, as ascertained by analysis or measurement of a specimen of blood 
taken from him with his consent by a medical practitioner, or of urine or breath 
provided by him, at any material time’ 


(1) 134 JP 57; [1969] 3 Al ER 1357. 
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and that (in effect) unreasonable refusal by the accused to give a specimen could be 
put in evidence by the prosecution; and that a certificate of an authorised analyst 
‘certifying the proportion of alcohol . . . shall be evidence of the matters so certified 
Evidently Parliament was seeking to diminish the number of road accidents 
caused by persons driving while under the influence of alcoholic drinks, and for 
that purpose was facilitating the proof of the prosecution’s case in proceedings against 
such persons. 
Part I of the Road Safety Act 1967 took further steps for the same purposes. Section 
1 (1) provided as follows: 


‘If a person drives or attempts to drive a motor vehicle on a road or other 
public place, having consumed alcohol in such a quantity that the proportion 
thereof in his blood, as ascertained from a laboratory test for which he subse- 
quently provides a specimen under section 3 of this Act, exceeds the prescribed 
limit at the time he provides the specimen, he shall be liable . . .’ 


I think it is important to recognise the problem of detail for which a solution had to 
be found in the structure and drafting of this enactment. The policy was to create a 
new offence of driving with an undue proportion of alcohol in the blood, which could 
be proved by an analyst’s certificate of the result of a laboratory test, so that the 
complications of proving that a person was unfit to drive through drink could be 
avoided. But it would not be possible to prove directly or exactly by such evidence 
what was the proportion of alcohol in the person’s body when he was driving. The 
specimen to be analysed would be taken some time after he had ceased to drive. 
The lapse of time would not be negligible, because under s 2 the person would 
have to submit to a breath test, and if he failed in that test he would be arrested 
and taken to a police station, and he would be given an opportunity to provide a 
specimen of breath for a test there, and, if he failed in that test or did not take it, 
then under s 3 he would be requested to provide a specimen, and apparently a 
medical practitioner would be required if the specimen was a specimen of blood. 
The alcohol content of blood changes with the lapse of time. 

For the sake of clarity I will now define three stages: Stage (i) is the time before the 
person ceased to drive. Stage (ii) is the intermediate period between the cessation of 
driving and the giving of the specimen for analysis. Stage (iii) is the time at which the 
specimen is provided. The person provides the specimen at stage (iii). The analyst 
analyses the specimen and certifies the proportion of alcohol in the person’s blood 
at stage (iii), and (say) it is found to be (as in this case) a count of 159 which is in excess 
of the prescribed limit of 80. That count of 159 is the count at stage (iii). The certificate 
does not show directly what was the proportion—still less the quantity—at stage (i); 
it does not relate to stage (i). There has to be an inference as to stage (i); it is an infer- 
ence of causation—that the proportion at stage (iii) resulted from the quantity at 
stage (i). If there is no evidence of any alcohol having been consumed by the person 
in stage (ii), there is an obvious inference (which a reasonable jury could not fail to 
draw) that in stage (i) the person had consumed alcohol in such a quantity that the 
proportion of alcohol in his blood as ascertained from the laboratory test was in 
excess of the prescribed limit at stage (iii) (‘at the time he provides the specimen’). 
Thus, in the case (which is presumably the normal case) of no evidence being given 
of the accused person having consumed alcohol at stage (ii), no difficulty or complica- 
tion arises. If, however, there is evidence, whether adduced by the prosecution or 
by the defence, of the accused person having consumed some alcohol in stage (ii), 
that raises a doubt, and the prosecution will fail unless it is proved beyond reasonable 
doubt by further evidence that the inference can still be drawn. As I have said, the 
inference is that in stage (i) the person had consumed alcohol in such a quantity that 
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the proportion of alcohol in his blood as ascertained from the laboratory test was in 
excess of the prescribed limit at stage (i). 
In the present case the further evidence was by a senior scientific officer— 


‘that in his opinion the blood alcohol level as ascertained from a labora- 
tory test of a specimen of blood provided by the [respondent] must have been 
above the prescribed limit at the material time even ignoring the alcohol which 
could then have been in the blood as a result of the undisputed consumption by 
the [respondent] of three single measures of whisky after the accident and 
before the taking of the specimen.’ 


The phrase ‘at the material time’ in that passage must refer to stage (iii). In my 
opinion, that evidence was rightly admitted and the respondent was duly convicted and 
the conviction should not have been set aside. 

The decision of the Court of Appeal was based on the previous decision in R v 
Durrant (1). In my opinion, there was an error in that decision, and it appears clearly 
in this sentence from the judgment: 


‘As it seems to this court, what this subsection is saying is this, that if a person 
drives a motor vehicle having consumed such quantity [of alcohol] that the 
proportion thereof in his blood, and I add the words “at the time of driving” as 
ascertained from a laboratory test and so on, exceeds the prescribed limit, he is 
guilty of an offence.’ 


The error is in adding the words ‘at the time of driving’, implying that the proportion 
of alcohol in the blood at stage (i) is ascertained from the laboratory test. What is ascer- 
tained from the laboratory test is the proportion of alcohol in the blood at stage (iii). 
From that there is an inference (assisted by evidence, when necessary, as in the present 
case) that the quantity of alcohol in the blood at stage (i) was such as to produce at 
stage (iii) a proportion in excess of the count of 80 prescribed as the limit. 

I have explained—I hope not at too great length—how I think this rather intricate 
enactment should be construed. I need only mention, and need not elaborate, the 
advantage of a construction which gives effect to the manifest intention of Parliament 
and avoids the absurdity, resulting from the Court of Appeal’s decision, that a 
driver who has committed the offence can always defeat the enactment and escape 
just conviction by consuming some alcohol in the period which I have called stage (ii), 
even if the quantity consumed could not possibly have had any real effect on the 
position. I would have allowed the appeal. 

Appeal dismissed. 


Solicitors: Sharpe, Pritchard & Co; Marcan & Dean. 


(1) 134 JP 57; [1969] 3 All ER 1357. 
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COURT OF APPEAL (CRIMINAL DIVISION) 
(PHILLIMORE AND CatRns, LJJ, AND GEOFFREY LANE, J) 
28th, 29th January, 26th February 1971 
R v MOUNTFORD 


Criminal Law—Forcible detainer—Peaceable entry—Property entered fortified to defeat 
attempt at eviction—Trial on indictment—Forcible Entry Act, 1429. 
\ charge of forcible detainer after peaceable entry is triable on indictment, and on the 
charge being proved the offence is punishable by imprisonment. 


AprgeaL by Michael Mountford against his conviction at Lewes Assizes of forcible 
detainer contrary to the Forcible Entry Act 1429. 


V Levene for the appellant. 
J BR Hagan QC, T M E Nash and DG Knight for the Crown. 


Cur adv vult 


26th February. PHILLIMORE LJ read this judgment of the court. The appel- 
lant was convicted at Lewes Assizes on gth July 1970 of the offence of forcible detainer 
contrary to the Forcible Entry Act 1429 and sentenced to 18 months’ imprisonment. 
At the same time a suspended sentence of 12 months’ imprisonment was put into 


effect so that the effective sentence totalled 30 months. He now appeals against 
conviction on reference from the full court on a point of law, namely, whether the 
offence of forcible detainer charged under the Act is triable on indictment. 

In July 1969 six houses, 7-12 Wykeham Terrace, Brighton, were empty. They 
were owned by the Territorial Army which had vacated them with a view to their 
sale by auction on 23rd July. On Saturday, 19th July, a number of families who had 
been living in houses in Terminus Road, Brighton, together with supporters coming 
variously from London and Manchester, moved in and immediately took steps to 
fortify the properties in Wykeham Terrace to defeat any attempt at eviction. It is 
not necessary to describe in detail the steps taken in preparation for the defence of 
the houses save to say that they included the manufacture of petrol bombs and other 
bombs of a highly explosive character. It is not disputed that the houses were entered 
peaceably or that the appellant was one of those who entered or that the prepara- 
tions for defence in which he participated constituted forcible detainer within the 
meaning of the 1429 Act. The point taken by counsel for the appellant really turns 
on the construction of the Act. There is, he asserts, no offence of forcible detainer 
at common law, nor did the 1429 Act create any such offence triable on indictment. 
Insofar as the Act afforded a remedy for the offence, it did no more than to provide 
for the restitution of possession to the person dispossessed as a result of what were, in 
effect, summary proceedings by one or more justices. The court is indebted to 
counsel for their researches and interesting arguments and also to the office for the 
immense trouble taken to photostat the vital passages of ancient statutes and of the 
old commentaries and reports of cases so that we were able to review the whole 
problem on 28th and 29th January 1971 and to dismiss the appeal. Our reasons may 
be summarised as follows. 

While the construction of the 1429 Act is not entirely easy, we are satisfied that 
forcible detainer, whether or not it was previously an offence at common law, there- 
after became an indictable offence punishable by fine and/or imprisonment. All 
the commentators from Lambard onwards confirm this and so do some early reports 
of cases and in particular those tried at Essex Quarter Sessions in the sixteenth 
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century. There is no record to suggest that the point taken by counsel for the 
appellant has ever been taken before, and indeed it was not raised in R v Robinson (1), 
where the accused was charged with conspiring to commit the offence of forcible 
detainer, his appeal being dealt with by this court in July 1970. 

Dealing with the problem in more detail, the case as put by the Crown was as 
follows. As early as 1195 it was proclaimed that knights were to be appointed through- 
out the country to keep the peace. Ninety years later the statute 13 Edw I c 6 en- 
joined them to report to the King any crime reported to them. In 1327 a statute 
(1 Edw Ill c 16) provided for the selection in every shire of good and lawful men to 
keep the peace. In 1330 another statute (4 Edw III c 2) provided that those brought 
before the good and lawful men on indictment were to be imprisoned and the 
indictments were to be sent to the justices of gaol delivery, ie, to the High Court 
judges as they are known today, on the occasion of their visits to the shires. In 
1361 the statute known as the Justices of the Peace Act 1361 (34 Edw III c 1) required 
the justices to fulfil a judicial role themselves, namely, to hear and to determine 
felonies and trespass on indictment. A few years later in 1388 the justices were 
required to sit four times a year for such purposes and thus quarter sessions began. 
It is apparent from the legislation which followed that this was an age of violence, and 
in particular the ordinary citizen was apt to find himself evicted by force of someone 
else who coveted his house or land. The likelihood is that the perpetrators of these 
injustices were in general the barons with their private armies. 

This then is the background to the legislation dealing with forcible entry and 
forcible detainer. However, before dealing with the relevant statutes it is perhaps 
worth describing briefly the procedure by indictment. _ Burn’s Justice of the Peace 
describes the word ‘indictment’ as coming from the French word ‘enditer’, signifiying 
an accusation found by 12 or more on their oath. It is said that an indictment is 
always at the suit of the King. When found by a grand jury it was called a present- 
ment, or, if found by jurors required to enquire into the particular offence, an 
inquisition. 

I turn now to the vital Acts. The Forcible Entry Act 1381 (5 Ric 2 stat 1 ¢ 7) 
provided as follows: 


‘None from henceforth make any entry into any lands and tenements, 
but in case where entry is given by the law; and in such case not with strong 
hand, nor with multitude of people, but only in [peaceable] and easy manner. 
And if any man from henceforth do to the contrary, and thereof be duly convict, 
he shall be punished by imprisonment...’ 


It will be observed that under this Act it was no defence that the person guilty of 
forcible entry was entitled to possession or had a legal right of entry (see the notes in 
18 Halsbury’s Statutes (3rd Edn) p 406). 

Counsel for the appellant rightly concedes that from 1381 the offence of forcible 
entry has always been an indictable offence. One result of this Act was, however, 
that if a person who was not entitled to possession entered forcibly, he could remain 
in possession enjoying the property and detaining it from its true owner until the 
latter had brought the proceedings necessary for his ejection to a successful conclusion. 
In order to meet this difficulty and to provide a summary remedy a second Act was 
passed in 1391, the Statute of Forcible Entry 1391 (15 Ric 2 c 2). It provided as 
follows: 


‘The ordinances and statutes, made and not repealed, of them that make 
entries with strong hand into lands and tenements, or other possessions whatso- 
ever, and them hold with force, and also of those that make insurrections, or 


(1) 134 JP 668; [1970] 3 All ER 369. 





Justice of the Peace and Local Government Review Reports, May 29, 1971. 


252 JUSTICE OF THE PEACE AND Vol. 


great ridings, riots, routs, or assemblies, in disturbance of the peace, or of the 
common law, or in affray of the people, shall be holden and kept, and fully 
executed; joined to the same, that at all times that such forcible entry shall be 
made, and complaint thereof cometh to the justices of peace, or to any of them, 
that the same justices or justice take sufficient power of the county, and go to the 
place where such force is made; and if they find any that hold such place forcibly 
after such entry made, they shall be taken and put in the next gaol, there to 
abide convict by the record of the same justices or justice, until they have made 
fine and ransom to the King; and that all the people of the county, as well as 
the sheriffs as other, shall be attendant upon the same justices to go and assist 
the same justices to arrest such offenders, upon pain of imprisonment, and to 
make fine to the King. And in the same manner it shall be done of them that 
make such forcible entries in benefices or offices of Holy Church.’ 


Thus the Act rendered those who entered forcibly and thereafter ‘held with force’ 
(ie, were guilty of what is now called forcible detainer) liable to imprisonment as 
provided in the Forcible Entry Act 1381 and also provided a summary remedy 
whereby one or more justices could with the help of the sheriffs and the posse comu- 
tatus eject them and cast them into gaol (I quote) ‘there to abide conviction by the 
record of the same justices until they have made fine and ransom to the King’. These 
words would seem to intend a trial which would normally be at quarter sessions, and 
indeed the notes in 18 Halsbury’s Statutes (3rd Edn) p 407 point out that the usual 
mode of prosecution,is now by indictment, the summary procedure having fallen 
into disuse. 

However, these two Acts did not cover the whole problem and accordingly yet a 
third Act was enacted, the Forcible Entry Act 1429 (8 Hen 6c 9). A long preamble 
to be found in the Statutes Revised sets out the matters with which it was desired to 
deal and recites the defects in the 1391 Act. It appears that they were threefold: 
(i) it did not deal with a case where the entry was peaceable but the person who had 
entered then held the premises by force, ie, a case such as the present where the only 
force used was in the detainer of the property from the true owner; (ii) the summary 
procedure did not provide for the case where the individual who had entered forcibly 
had decamped before the arrival of the justices; and (iii) no provision was made for 
punishing a sheriff who did not obey the commandments and precepts of the justices 
requiring them to execute the provisions of the Act. 

The Forcible Entry Act 1429, using the text of the translation in Statutes Revised, 
went on to provide as follows: 


‘Our lord the King considering the premisses [i e the preamble] hath ordained, 
that the said statute, and all other statutes of such entries or alienations made 
in times past, shall be holden and duly executed; joined to the same, that from 
henceforth where any doth make [any] forcible entry [in] lands and tenements 
or other possessions, or them hold forcibly, after complaint thereof made within 
the same county where such entry is made, to the justices of peace, or to one of 
them, by the party grieved, that the justices or justice so warned, within a con- 
venient time shall cause, or one of them shall cause, the said statute duly to be 
executed, and that at the costs of the party so grieved...’ 


The court has no doubt that by these words it was intended that the offence of forcible 
detainer after peaceable entry should be subject to the same punishment as forcible 
entry itself so as to make such forcible detainer an offence punishable by imprison- 
ment. If so, the procedure must have been by indictment. 

The Act then proceeded to extend the summary jurisdiction of the justices to a 
case of mere forcible detainer and provided that they should have power to restore 
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possession to the person dispossessed, and also to hold an inquiry in a case where 
the offender had left the premises before their arrival. Finally the Act proceeded 
to provide for the punishment of recalcitrant sheriffs, and it is to be observed that in 
the original Norman French they are described as viscounts. In England the term 
sheriff had always been used to describe the chief administrator of the earl, whereas 
the Norman phrase for the count’s administrator was viscount—it was often conferred 
on the count’s eldest son and so became an hereditary title. For many years the 
sheriffdom was also hereditary. It is perhaps not surprising in these circumstances 
that the sheriff should have been reluctant to help the dispossessed against the dis- 
possessor. In dealing with recalcitrant sheriffs the statute provides: 


‘And also when the said justices or justice make such inquiries as before, they 
shall make, or one of them shall make, their warrants and precepts to be directed 
to the sheriff of the same county, commanding him of the King’s behalf to cause 
to come before them, and every of them, sufficient and indifferent persons, 
dwelling next about the [lands] so entered as before, to inquire of such entries; 
... And if any sheriff, or bailiff within a franchise having return of the King’s 
writ, be slack, and make not execution duly of the said precepts to him directed 
to make such inquiries, that he shall forfeit to the King xx li for every default, 
and moreover shall make fine and ransom to the King.’ 


This passage seems to indicate that it was for the sheriff to initiate the indictment. 
In a further passage the Act refers expressly to indictments in the following terms: 


‘And that as well the justices or justice aforesaid, as the justices of assises, and 
every of them, at their coming into the country to take assises, shall have, and 
every of them shall have power to hear and determine such defaults and negli- 
gences of the said sheriffs and bailiffs, and every of them, as well by bill at the 
suit of the party grieved for himself as for the King [to sue] by indictment only 
to be taken for the King; and if the sheriff or bailiff be duly attainted in this 
behalf by indictment, or by bill, that he which sueth for himself and for the King 
have the one moiety of the forfeiture of xx li. together with his costs and expences; 
and that the same process be made against such persons indicted or sued by bill in 
this behalf, as should be against persons indicted or sued by writ of trespass done 
with force and arms against the peace of the King.’ 


These words are clearly referring to criminal procedures such as we know today and 
not to any form of summary process, or, of course, of civil process. 

The court is satisfied that from 1429 onwards the offence of forcible detainer has 
always been triable under the terms of the Act. If confirmation were needed it is 
only necessary to turn to the conclusions of many learned lawyers. It would be 
superfluous to list all the passages from the works of all of them. It is sufficient, 
since they all point in favour of the Crown, to refer only to a few passages. Counsel 
have cited passages from Lambard’s Eirenarcha (1602, p 149) and Dalton’s Country 
Justice ((1742), pp 449, 550) which affords an example of an indictment for forcible 
detainer under the 1429 Act, and also to the edition of 1645, p 193, which treats forcible 
detainer equally with forcible entry as the subject of prosecution on indictment. 
Blackstone’s Commentaries (1830, vol 4, p 148) and Hawkins’s Pleas of the Crown 
(1720), vol 2; (1795), vol 2, both treat forcible detainer as triable on indictment in 
exactly the same way as forcible entry. Comyn’s Digest (1822, vol 4, p 344) and also 
Burn’s Justice of the Peace (1869), p 591 are to the same effect. The latter is interest- 
ing in that it suggests that both offences were triable at common law and gives an 
example of an indictment laid both under common law and under the Act. Arch- 
bold’s Pleading and Evidence in Criminal Cases (1825, p 340) again gives an example 
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of an indictment for forcible detainer based solely on the statute. Russell on Crime 
(12th ed.) emphasises that forcible detaineris triable on indictment, as does the modern 
edition of Archbold. It is perhaps worth referring to Corner’s Crown Practice 
(1844, pp 249, 256). Thanks to the appointment held by its author this is clearly a 
work of great authority. In it forcible entry and forcible detainer are, in effect, dealt 
with as like offences. 

Turning to reports of decided cases it would seem unnecessary to cite more than a 
few. The records of Essex Sessions of the sixteenth century carry a number of 
reports of prosecutions for forcible entry. They include cases of straight forcible 
entry and disseisin as those brought against Anthony Coldewell and Thomas Letton 
(1), also of forcible entry followed by forcible detainer such as that brought against 
Henry and John Kente and others (2) and yet another for a similar offence against 
William Pullen and others (3) who appear to have ejected the vicar of Highesterne 
from his house and then detained it. The rolls contain a number of similar cases, 
for the most part punished by fine. 

It is true that most of the cases charge forcible entry with or without forcible 
detainer, but it is perfectly clear that the latter was in itself an indictable offence. 
In 1603 the rolls record the prosecution of Sir William Fitz-Williams and others (4) 
for a straight offence of forcible detainer of what is described as a capital messuage. 
It appears that this case was removed into the Queen’s Bench on demurrer to the 
indictment in which it had not been alleged that the entry had been made peace- 
ably ‘as the usual course is where an indictment is forcible detainer’. It appears, 
however, that the indictment was upheld and sent back to Essex Quarter Sessions for 
disposal. It does not appear what was the final result, but the importance of the case 
is that it is a clear instance of forcible detainer following peaceable entry being held 
indictable. 

The court thinks that both forcible entry and forcible detainer were probably 
offences at common law involving, as they did, breaches of the peace. It would be 
odd if it was an offence to break down a gate and take possession of a field, but not 
an offence if one found the gate open and so entered and then barred and held it 
against the true owner. There is no substance in this appeal. Forcible detainer has 
been an offence triable on indictment for at least 500 years.and accordingly and for 
these reasons the court has dismissed the appeal. 


Appeal dismissed. 


Solicitors: Registrar of Criminal Appeals; Director of Public Prosecutions. 
G.F.L.B. 
1) (1566) unreported. 
(2) (1567), unreported. 
3) (1567), unreported. 
(4) (1603), Cro I liz o15, € ro Jac 19. 





Justice of the Peace and Local Government Review Reports, May 29, 1971. 


MAGISTRATES -— Committal to quarter sessions for sentence - Application to 
change plea of guilty. 
R vy Mutford and Lothingland Justices. Ex parte Harber. R v East Suffolk 
Quarter Sessions. Ex parte Harber ae oa 53 ee x ou 


MAGISTRATES - Irish warrant — Endorsement — No inquiry whether prima facie 
case made out — Habeas corpus — Likelihood of prosecution or detention for 
political offence - Backing of Warrants (Republic en Act, 1965, s 1 —_ ©). 
R v Brixton Prison Governor. Ex parte Keane 


MAGISTRATES - Natural justice —- Magistrate acting in administrative or executive 
capacity — Duty to act openly, impartially and fairly — Seizure of sweet potatoes 
by local authority officer — Meeting between justice and local government officials 
before hearing — Box of sweet potatoes shown and sample cut open — Retirement 
at end of hearing of magistrate with public analyst and chief veterinary officer — 
Advice received, but not communicated to defendants - Food and Drugs Act, 
1955, s 9 (3) — Colouring Matter in Food Regulations, 1966, reg 5 (1). 

R v Birmingham City Justices. Ex parte Chris Foreign Foods (Wholesalers) Ltd 

QUARTER SESSIONS - Appeal — Plea —- Change of plea— Enquiry whether plea 
of guilty at magistrate’s court equivocal — Right to remit case to magistrate — 
Quarter sessions entitled to consider only what happened before magistrate — 
Nothing in proceedings before magistrate casting doubt on plea. 

R v Marylebone Magistrate. Ex parte Westminster City Council. R v Inner 
London Quarter Sessions. Ex parte Westminster City Council ‘ 


RACE RELATIONS - Housing — Council houses — Tenants restricted to British 
subjects — Validity — Action for declarations by local authority - Competency — 
Race Relations Act, 1968, s 2 (1), s 19 (10). 

London Borough of Ealing vy Race Relations Board 


RATING - Machinery and plant — Generation of power — Electric motors, hydraulic 
pumps, and air compressors — Motive power derived from electricity supplied to 
factory — Hydraulic and pneumatic power distributed throughout factory — Rating 
and Valuation Act, 1925, s 24 (1), Sched 3 (1) (a) — Plant and Machinery (Rating) 
Order, 1960, Sched. 

Chesterfield Tube Co Ltd vy Thomas (Valuation Officer) 


RENT CONTROL - Contract referred to tribunal— Entry upon consideration of 
reference — Papers considered by each member of tribunal individually — Assem- 


bly and visit to view premises — No admission obtained — Letter of withdrawal - 
Not operative till received by tribunal — Rent Act, 1968, s 73 (1). 
R v Tottenham District Rent Tribunal. Ex parte Fryer Bros (Properties) Ltd 


ROAD TRAFFIC - Driving test - Duty of examiner appointed by Ministry. 

British School of Motcring Ltd v Simms and Another, Stafford Third Party 

ROAD TRAFFIC - Driving while disqualified - Outstanding offences taken into con- 
sideration — Similar offence. 

R v Jones : 

ROAD TRAFFIC -— Driving with blood alcohol proportion above santos limit — 
Arrest without warrant — Powers of police to detain thereafter - Road Safety Act, 
1967, ss 1, 2 (2), 2 (4), 3 (1), 4. 

R v Mackenzie ; ‘ ; a ; 

ROAD TRAFFIC - Driving with blood alcohol proportion above initia limit — 
Ascertainment of alcohol proportion —‘Ascertainment from laboratory test’ 
Drink consumed after cessation of driving — Adjustment of test — Road Safety 
Act, 1967, s 1 (1). 

Rowlands v Hamilton ; 

ROAD TRAFFIC - Driving with blood alcohol proportion above —w limit — 
Provision of specimen — Blood — Analysis by ordinary equipment and skill —- 
Gas chromatography. 

Smith v Cole : 

ROAD TRAFFIC -— tiiee« with blood- alcohol proportion above jects limit - 
Specimen for laboratory test — Failure to supply — Reasonable excuse — Excuse 
relating to blood specimen only — Liability to supply specimen of urine — Direc- 
tion to jury - Road — Act, 1967, s 3 (3) ” 

R v Harling ‘ : 


STATUTE - Construction — asiialahin iiatiactil -Act providing minimum 
sentences for specified criminal offences. 
Kennedy v Spratt ; 
TOWN AND COUNTRY PLANNING - pr sii - aiiieaiiitiee - 
Assessment — Application of Pointe Gourde principle to cases under Land 
Compensation Act, 1961, s 6 (1), Sched 1, og - 
Wilson v Liverpool City Council 


QBD 


Assizes 


Assizes 
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TOWN AND COUNTRY PLANNING - Compulsory purchase - Compensation — 
Reference to Lands Tribunal — Agreement between parties as to basis of assess- 
ment — Subsequent decision of House of Lords that that basis wrong — Power of 
court to remit case to tribunal — Discretion. 

Wilson v Liverpool City Council ‘ie om As 

TOWN AND COUNTRY PLANNING - Permission — Refusal — —— to Minister 
— Decision in accordance with general policy — Need for genuine consideration of 
particular matter - Town and Country Planning Act, 1962, s 179 (1) (3) (b). 

H Lavender and Son Ltd vy Minister of Housing and Local Government ; 

TOWN AND COUNTRY PLANNING - Permission — Refusal — Authority required 
to purchase land - Compensation — Assessment. 

Margate Corporation vy Devotwill Investments Ltd 


TRADE DESCRIPTIONS — Defence — ‘Mistake’ —- ‘Act or default’ — Offence po to 
conduct of employee — Trade Descriptions Act, 1968, s 24 (1) (a). 
Birkenhead and District Co-operative Society Ltd v Roberts 


TRADE DESCRIPTIONS - False description — Milk — Foil cap on bottle wiabiiilhs 
describing milk and bearing retailer’s name — Names of milk suppliers to whom 
bottle belonged embossed on bottle - Trade Descriptions Act, 1968, s 1 (1) (b), 
s 3 (1). 

Donnelly v Rowlands 


TRADE DESCRIPTIONS - False description—Sale of second-hand car -— False 
number of miles on indicator — Defence — Reliance by defendants on information 
supplied to them — Act or default of another person — Failure to take all reason- 
able precautions or exercise all due diligence - Trade Descriptions Act, 1968, s 24 
(1) (a), (b), (3) 

London Borough of Richmond v Motor Sales (Hounslow) Ltd 


In the next forthcoming parts of the Justice of the Peace Reports will be published the two recent 
important decisions of the House of Lords in W v W (adoption: refusal of consent) and 
Tesco Supermarkets Ltd vy Nattrass (trade description: supervision of branch employees). 
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QUEEN’S BENCH DIVISION 
(LorpD Parker, CJ, MELFORD STEVENSON AND COOKE, JJ) 
goth February 1971 
HARMAN v WARDROP 


Road Traffic—Driving with blood-alcohol proportion exceeding prescribed limit—Attempting 
to drive—Car stopped by person wrongly believed by defendant to be police officer— 
Ignition keys handed over—Departure of defendant from car—Return—Demand for 
handing back of keys—Refusal—Subsequent breath test—Road Safety Act, 1967, s 1 (1). 

The appellant, while driving his car, was stopped by a person in uniform, the defendant 
wrongly believing that that person and another person who accompanied him were 
police officers. In that belief the appellant handed over his ignition keys to the person 
who had stopped him, got out of his car, and walked a short distance to a motor van, 
on seeing which he realised that the person who had stopped him and his companion 
were not police officers. He returned to his car and demanded the return of his keys, 
which was refused. Meanwhile, the police had been fetched by one of the men, and on the 
arrival of two police constables the appellant was given by them a breathalyser test, 
which proved positive. The appropriate procedure was followed, and an analysis of the 
appellant’s blood showed that the proportion of alcohol therein substantially exceeded 
the prescribed limit. On appeal against the appellant’s conviction of driving with a blood- 
alcohol proportion exceeding the prescribed limit, contrary to s 1 (1) of the Road Safety 
Act, 1967, 

Hep: the appellant, having been effectively prevented from driving was not driving 
within the meaning of s 1 at the time when the breath test was administered, and, there- 
fore, the conviction must be quashed. 

Semble: the mere request by the appellant for the return of his keys did not amount 
to an attempt to drive. 


Case Stated by Hertfordshire justices. 

The appellant was convicted at Bishop Stortford Magistrates’ Court of driving 
a motor vehicle with a blood-alcohol proportion exceeding the prescribed limit, 
contrary to s 1 (1) of the Road Safety Act 1967. He appealed against that conviction, 
the ground of appeal being that at the time when the breath test was administered 
he was not a person driving a motor vehicle on a road within the meaning of the 
subsection. 


J Wadsworth for the appellant. 
P Beaumont for the respondent. 


THE LORD CHIEF JUSTICE: This is an appeal by way of Case Stated from a 
decision of justices for the county of Hertford sitting at Bishop’s Stortford who con- 
victed the appellant of an offence contrary to s 1 (1) of the Road Safety Act 1967. 

At 2.30 am on 26th June 1970 the appellant was driving his motor car at Saw- 
bridgeworth when he was signalled to stop by a man named Corsby, who was wear- 
ing a uniform which made the appellant think that he was a police constable. In 
fact, Corsby was not a constable. Having stopped the appellant, Corsby asked him 
if he had had anything to drink and the appellant replied: “Yes, I’ve had one or two.’ 
Corsby then told him to switch off his engine and hand over the ignition keys, and, 
thinking that Corsby was a police constable, he complied. Thereafter he got out of 
the car, left it, and walked a short distance to a motor van which he found bore a 
label, Rent-A-Dog. He then realised that Corsby and his companion were not police 
officers, and asked for the ignition keys to be returned. That request was refused. 
Corsby’s companion [Cassel] had meanwhile gone to fetch the police. About five or 
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ten minutes later two police constables arrived, and, being told by Corsby that drink 
was suspected, they gave the appellant a breathalyser test. The usual procedure was 
followed and the analyst’s certificate disclosed 132 milligrammes of alcohol. 

The sole question was whether at the time when the constables gave the breath- 
alyser test it could be said that the appellant was either driving or attempting to 
drive. The magistrates in convicting him said: 


“We were of the opinion that, as the appellant did not stop his car voluntarily, 
thinking that Corsby, who had signalled him to stop, was a police constable, and 
as he gave Corsby his keys still in the belief that Corsby was 2 police constable, 
but asked for their return as soon as he realised that Corsby and Cassel were not 
police constables, he remained a person “driving a motor vehicle on a road”’ until 
such time as the police administered a breath test.’ 


Accordingly, they convicted. 

I find it impossible to say that the appellant was driving at the time when the test 
was administered, as it seems to me that he was effectively prevented from driving. 
He had got out of the driver’s seat. He had for one reason or another handed over 
the ignition keys to somebody else and when he asked for the ignition keys he could 
not get them back. Accordingly, it seems to me impossible to say, as the magistrates 
said, that he was still driving. The only doubt I have is whether it could be said that, 
although not driving, he was attempting to drive in that he had asked for the keys 
with the intention of driving the car. That was not a ground upon which the magis- 
trates decided the case, and for my part I very much doubt whether merely asking 
for the keys to be returned could be said to amount to an attempt to drive, although 
it was no doubt a preparatory act with the intention of driving. For my part I very 
much doubt whether until he got the keys back, and he never did, it could possibly 
be said that the appellant was attempting to drive. For those reasons I would allow 
the’ appeal. 


MELFORD STEVENSON J: I agree. 


COOKE J: | agree. 


Conviction quashed. 


Solicitors: Sharpe, Pritchard & Co, for Nockolds & Son, Bishop’s Stortford: J A G 


Royce, Ware. 
T.R.F.B 
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QUEEN’S BENCH DIVISION 
(Lorp ParkER, CJ, MELFORD STEVENSON AND COOKE, JJ) 
11th February 1971 
SMITH v WOOD 


Highway—Gipsy—Encamping without lawful authority or excuse—Meaning of ‘encamp’ 
—Highways Act, 1959, s 127 (Cc). 

By s 127 (c) of the Highways Act, 1959: ‘If, without lawful authority or excuse... 
(c) a hawker or other itinerant trader or a gipsy pitches a booth, stall or stand, or encamps, 
on a highway, he shall be guilty of an offence...’ 

‘Encamps’ in this subsection means setting up a camp, and does not include living in a 
camp. 

Where, therefore, the appellant had been convicted in a magistrates’ court on informa- 
tions alleging that he, without lawful authority or excuse, being a gipsy, encamped on a 
highway, contrary to s 127 (c), and the informations related to dates after the appellant 
had placed his caravan on a lay-by and, having been warned, had failed to move, 

Hetp: the appellant had not encamped within the meaning of the subsection, and the 
conviction must be quashed. 

Case Sratep by justices for the county of Kent. 

Informations were preferred at Tonbridge Magistrates’ Court by the respondent, 
George Wood, a police officer, against the appellant, James Horace Smith, alleging 
that on fourteen days in November 1969, the appellant, without lawful authority or 
excuse, being a gipsy, encamped on a highway, contrary to s 127 of the Highways 
Act 1959. The informations related to dates after the appellant and others had 


placed caravans on a lay-by used by the Kent County Council for storing materials, 
and, having been warned by the county council, had failed to move. The justices 
overruled a submission that there was no case to answer based on the contention 
that the offence of encamping provided by the section related to the single act of 
setting up a camp. They convicted the appellant, who appealed. 


Lord Gifford for the appellant. 
Michael Parker for the respondent. 


LORD PARKER CJ: This is an appeal by way of Case Stated from a decision 
of justices of the county of Kent sitting at Tonbridge, who convicted the appellant, 
James Horace Smith, on fourteen informations alleging that on fourteen days in 
November 1969 he, without lawful authority or excuse, being a gipsy, encamped 
on a highway, contrary to s 127 of the Highways Act 1959. 

It appears that the appellant and others, all of whom were gipsies, stationed 
caravans on a rough surfaced lay-by which in fact was used by the Kent County Council 
for the storage of road-making materials. When they first came to the lay-by and 
stationed their caravans there it is not stated, but it was prior to any of the dates 
alleged in the informations. In other words the informations related to days when 
the gipsies were already there, and, having been warned, had failed to move. A 
submission was made that there was no case to answer in that the offence related to 
the single act of setting up a camp, and, as the camp had already been set up, it was 
said that none of the informations laid was in respect of an offence against the Act. 
The justices held that there was a case to answer. The appellant elected not to give 
evidence, and as a result of and in the light of the argument on the submission and 
thereafter the justices convicted the appellant. 

Section 127 of the Highways Act 1959 provides as follows: 


‘If, without lawful authority or excuse—{a) a person deposits on a made-up 
carriageway, or on any highway which consists of or comprises a made-up 
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carriageway within fifteen feet from the centre of that carriageway, any dung, 
compost or other material for dressing land, or any rubbish, or (b) a person 
deposits any thing whatsoever on a highway to the interruption of any user of 
the highway, or (c) a hawker or other itinerant trader or a gipsy pitches a booth, 
stall or stand, or encamps, on a highway, he shall be guilty of an offence and shall 
be liable in respect thereof to a fine not exceeding 40 shillings,’ 


a fine which now by amendment may be {50. 

The point taken on behalf of the appellant before the justices was that whereas 
‘encamped’ may denote either setting up a camp or living in a camp, yet in its con- 
text in s 127 it only means the former. The argument is that every one of the actions 
referred to in this section as constituting an offence are single acts—a person deposits, 
a hawker or other itinerant trader or a gipsy pitches a booth, stall or stand are all 
single acts constituting an offence, and are not continuing offences. Accordingly it 
was said that ‘encamp’ in this context must refer to the single act of setting up a camp. 
The justices rejected that argument, thinking that there was, as it were, a dichotomy 
between pitching, which they agreed was a single act, and encamping, which denoted 
in their view a continuing act of living or lodging in a camp, and so, since the appel- 
lant was on each of the days alleged in these informations living in a camp, they 
convicted him. 

I prefer the argument raised on the part of the appellant. Granted that ‘encamp’ 
may mean one of two things, either setting up a camp or living in a camp, in this 
context it seems to me that it can only mean the former. The dichotomy, as it is 
said here, is not between the single act of pitching a booth and a continuing act of 
encamping, but a dichotomy between pitching a booth, which is for the purposes of 
selling a commodity, and encamping, which is for the purpose of residing. In each case 
it seems to me that the section contemplates the single act of pitching the booth, 
stall or stand, or the single act of setting up acamp. Counsel for the respondents has 
referred to the fact that this is highly inconvenient for the local authority, that there 
would in these circumstances be no provision for dealing with a gipsy who, having 
encamped, continued to camp, and the most that he could suffer originally was a fine 
of 40 shillings, now increased to {50. I quite appreciate that that may produce difficul- 
ties for local authorities, but it cannot, in my judgment, affect the plain construction of 
this section. It is tobe observed, moreover, that under the recent Caravan Sites Act 1968, 
it is, by s 10, made an offence for a gipsy to station a caravan on a highway for the pur- 
pose of residing for any period, and it provides for a penalty on summary conviction and 
after conviction for further penalties for each day that the offence is continued there- 
after. It is true that that section at the moment does not apply at Kent, because it only 
applies in what is referred to as an area designated, but by s 12 the Minister may, on 
the application of any local authority, designate an area to which s ro shall apply, 
although it is to be observed that he is debarred from doing so unless satisfied that 
the local authority have already made adequate provision for the accommodation 
of gipsies residing in or resorting to their area. 

It is a very short point, but I have come to the conclusion here that, inconvenient 
as it may be for the local authorities, on the true construction of the section the 
offence here is not a continuing offence but a single act. Accordingly, I would allow 
this appeal and quash the conviction. 


MELFORD STEVENSON J: I agree. 
COOKE J: I agree. Appeal allowed. 


Solicitors: Peter Kingshill; Sharpe, Pritchard & Co, for A C Staples, Maidstone. 
T.R.E.B. 
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HOUSE OF LORDS 


(Lorp HalLtsHAM OF Saint MARYLEBONE, LC, Lorp Macpgermotr, Lorp Hopson, 
Lorp GUEST AND LoRD DONOvAN) 


25th, 26th, 27th, 28th January, 1st, 2nd, 3rd February, 24th March 1971 
Re W (an infant) 


Adoption—Consent—Dispensing with consent—Unreasonable withholding—What is un- 
reasonable—Adoption Act, 1958, s 5 (1) (b). 

By s 5 (1) (b) of the Adoption Act, 1958, the court may dispense with the consent to an 
adoption order of a parent or guardian of the infant required by s 4 (1) (a) of the Act 
‘if it is satisfied that the person whose consent is to be dispensed with... cannot be 
found or is incapable of giving his consent or is withholding his consent unreasonably’. 

‘Unreasonably’ in s 5 (1) (b) is not to be read as necessarily importing any element of 
culpability, callous indifference, or failure to discharge parental duties. The test of 
the conduct of the parent or guardian, which is an objective and not a subjective test is 
purely whether it is reasonable in all the circumstances of the case. The welfare of the 
child is a relevant, but not a decisive, factor in considering the question of reasonableness. 
Sentimentality, romanticism, prejudice, caprice, and lack of common sense, can, when 
carried to excess, amount to unreasonableness. This issue is not to be decided against 
a parent on considerations which lack substance or are in doubt. 


Appa by the foster parents and proposed adopters of the infant W against an 
order of the Court of Appeal, reported p 42 ante, allowing an appeal by the respon- 
dent, the mother of the child, against an order permitting the adoption of the child 


by the appellants, made at Shoreditch County Court. The county court judge then 
dispensed with the respondent’s consent to the adoption on the ground that it had 
been unreasonably withheld. 


A R Campbell QC and Anita Ryan for the appellants. 
IH M Jones QC and A M Hill for the respondent. 


Their Lordships took time for consideration. 


24th March. The following opinions were delivered. 


LORD HAILSHAM OF ST. MARYLEBONE LC: This appeal concerns 
the future of a male child, W, who was born on 28th March 1968. Like all cases 
in which the contest is between foster parents and a natural parent, all per- 
fectly sincere in their motives, of which there have been quite a number in recent 
years, the decision is one which must cause pain in whichever direction the dispute is 
resolved and in any tribunal charged with the decision must cause anxiety and a deep 
sense of responsibility. I feel constrained to express my sympathy with the parties 
and to say that one of the pleasanter features of this case has been that each has 
. treated the other with a measure of consideration and compassion and behaved with 
a respect for the interests of the child not universally shown in cases of this kind. 
The case falls to be decided under the terms of the Adoption Act 1958. It is a 
proposal for the adoption of W by the foster parents, the present appellants, with 
whom W has resided since a few days after his birth, and it is resisted by the infant's 
mother, the respondent to the present appeal. The nature of the proceedings thus 
distinguishes the case at the outset from cases decided in the course of matrimonial 
disputes or for the guardianship of infants where the main issues relate to guardian- 
ship, custody or control. In the latter group of cases, the duty of the court is defined 
by s 1 of the Guardianship of Infants Act 1925, which directs the court that it shall 
‘regard the welfare of the infant as the first and paramount consideration’. 





Justice of the Peace and Local Government Review Reports, June 5, 1971. 


260 JUSTICE OF THE PEACE AND Vol. 


In proposals for adoption, however, such as that in question here, the duty of the 
court is defined by s 7 (1) of the Adoption Act 1958 in markedly different terms. 
Under that Act, before making an adoption order the court is directed that it 


‘shall be satisfied—(a) that every person whose consent is necessary under 
this Act, and whose consent is not dispensed with, has consented to and under- 
stands the nature and effect of the adoption order for which application is made, 
and in particular in the case of any parent understands that the effect of the 
adoption order will be permanently to deprive him or her of his or her parental 
rights; (b) that the order if made will be for the welfare of the infant...’ 


Thus, in custody cases the welfare of the child is the first and paramount considera- 
tion, but in adoption proceedings the welfare of the child is the second of three 
separate conditions as to each one of which the court has to be separately satisfied, and 
the first of which is that the consent of the parent must be forthcoming at the time 
of the hearing unless the consent has been validly dispensed with by the court under 
the other provisions of the Act. 

The difference, it need hardly be said, is due to the different nature and effect of 
the orders sought in the two classes of case. In custody cases what is in question is 
the custody, care, or control of the child, or perhaps the administration of his property, 
and that is why his interest is the first and paramount consideration. But in adoption 
cases, what is in issue is the parent-child relationship itself and in that relationship 
the parent as well as the child has legitimate rights. Under s 13 (1) of the Adoption 
Act 1958, on an adoption order being made: 


‘all rights, duties, obligations and liabilities of the parents...in relation 
to the future custody, maintenance and education of the infant... shall be 
extinguished, and all such rights, duties, obligations and liabilities shall vest in 
and be exercisable by and enforceable against the adopter as if the infant were 
a child born to the adopter in lawful wedlock; and in respect of the matters 
aforesaid ... the infant shall stand to the adopter exclusively in the position of 
a child born... in lawful wedlock.’ 


The new relationship extends even to the adoptive parents’ right to give or withhold 
consent to marriage and serves to bring the adoptive brothers and sisters within the 
prohibited degrees of matrimony. The result is that in the Adoption Act 1958 
Parliament has enacted provisions for the protection of natural parents the normal 
effect of which is to enable the natural parent to veto an adoption order unless one 
of the exceptions which it provides enables the court to dispense with parental 
consent. The argument in this case revolves very largely round one of these 
exceptions. 

Had the test of adoption been the welfare of the infant, there is no doubt that the 
order must have been made. In discharge of his duty under s 7 (1) (b) of the Act the 
county court judge made the finding that the proposed adoption was for the infant's 
welfare and he described this finding as ‘inevitable’. The Court of Appeal did not 
disturb it, and, as will be seen, largely founded their judgment on it. Counsel for 
the respondent candidly and, as he clearly had no choice, properly agreed that this 
finding was unassailable. Equally unassailable was the fact that the parental consent 
was not in fact forthcoming. The respondent had signed a consent form before 
the hearing, but, as she was fully entitled to do, later withdrew it in an undated letter 
received some time in March 1969 and has never resiled from this position. It 
followed that no adoption order could be made despite the finding as to welfare, 
unless the county court judge was entitled to dispense with the respondent's consent. 
This the learned judge purported to do, and made an adoption order at an adjourned 
hearing in July 1969. The first, and principal, question in the appeal from this 
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decision was, and is, whether he was, and is, entitled to dispense with the mother’s 
consent in this way. Holding that he was not, the Court of Appeal discharged the 
order for adoption. The matter now comes before your Lordships’ House. 

The power to dispense with the consent of a parent in adoption proceedings is 
contained in s 5 of the 1958 Act. The conditions in which the court may exercise 
this power are defined in sub-ss (1) and (2) in the following terms: 


‘(1) The court may dispense with any consent required by paragraph (a) of 
subsection (1) of section four of this Act [this includes the consent of a parent] 
if it is satisfied that the person whose consent is to be dispensed with—(a) has 
abandoned, neglected or persistently ill-treated the infant; or (b) cannot be 
found or is incapable of giving his consent or is withholding his consent un- 
reasonably. 

*(2) If the court is satisfied that any person whose consent is required by the 
said paragraph (a) has persistently failed without reasonable cause to discharge 
the obligations of a parent or guardian of the infant, the court may dispense 
with his consent whether or not it is satisfied of the matters mentioned in sub- 
section (1) of this section.’ 


The only one of these provisions on which the county court judge was asked to 
rely in order to dispense with the respondent’s consent in the instant case was the 
concluding phrase of s 5 (1) (b). He was asked to hold, and in the event held, that 
the consent of the respondent to the proposed adoption was being withheld ‘unreason- 
ably’. A great deal of the argument in the Court of Appeal revolved round the 
meaning of this apparently simple word. Two of the lords justices, Sacus and Cross 


LJJ but, significantly, not Russeit LJ felt themselves constrained to give the word a 
construction which the appellants contended to be wholly contrary to the plain 
language of the Act. Subsequent to the decision of the instant case in the Court of 
Appeal in Re B (an infant) (1), a differently constituted Court of Appeal (Davies, WINN 
and KarminskI LJJ) expressed a view wholly inconsistent with that of Sacus and Cross 
LJJ in the instant case. This divergence within the Court of Appeal would, in itself, 
be sufficient to justify the present appeal to your Lordships’ House. To this 
divergence I must turn first. 

The relevant test prescribed by the Act of 1958 is that the withholding of consent 
by the parent must be ‘unreasonable’. Sacus LJ interpreted this word as involving 
necessarily a degree of what he described as ‘culpability’. Counsel for the appellants 
had no difficulty in establishing that much of Sacus LJ’s judgment is based on this 
interpretation. He said: ‘Only if there is culpable conduct by the true parents can 
they [ie the foster parents] step in without the consent of the latter.’ In his view 
the test is whether the mother has been ‘guilty of conduct culpable to quite a high 
degree’ and, he says: 


“That such conduct must be culpable is, of course, clear from the analysis of 
the relevant provisions of the 1950 Act by Jenkins LJ in Re K (2)... 


If this had been indeed a fair analysis of the judgment of Jenxus LJ in Re K, I should 
have no difficulty in holding that such an interpretation is quite inconsistent with the 
words of the Act of 1958. Unreasdnableness is one thing. Culpability is another. 
It may be that all or most culpable conduct is unreasonable. But the converse is not 
necessarily true. I have no difficulty in preferring the interpretation of Davies LJ 
who, in criticising the judgment of Sacus LJ in the instant case, said, referring to the 
terms of s 5 (1) (b) set out above: 


(1) [1970] 3 All ER 1008. 
(2) 117 JP 9, 28; [1952] 2 All ER 877; [1953] 1 QB 117. 
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‘It seems to me that the section drows a clear distinction between the cases 
covered by sub-ss (1) (a) and (2) on the one hand and those covered by sub-s (1) (b) 
on the other. The former are exampies of misconduct towards the child; the 
latter are not, save insofar as it could be said to be misconduct unreasonably to 
withhold consent. If a person cannot be found, he could not in the ordinary 
case be said to be guilty of misconduct or, to use the word adopted by Sacns LJ 
in Re W (1), to be culpable on that account, any more than would a person who is 
incapable of giving his consent. And I for my part can see no justification for 
colouring the third case covered by sub-s (1) (b), namely the unreasonable with- 
holding of consent, with any conceptions to be drawn from sub-s (1) (a) or (2) 
and not to be found in the first two cases covered by sub-s (1) (b). To put it in 
another way, the two subsections do not, in my judgment, deal with seven 
examples of improper but similar conduct, they do not constitute a genus, and 
the cases covered by sub-s (1) (b) are not in pari materia with the others. How- 
ever difficult it may be in any individual case to decide whether the withholding 
of consent is unreasonable (even though, as is plain on the authorities and as was 
admitted in the present case by counsel for the mother, the test of reasonableness 
is an objective one), the problem is not rendered any easier by the substitution 
of some other and different word for “unreasonably” or “unreasonable”. Indeed, 
to do so serves only to render the problem more difficult and to give the statute 
a meaning which its words do not bear.’ 


[ expressly endorse this criticism and am fortified by the reflection that it also 
expressed the strongly worded views of Winn LJ who said: 


‘I have stressed the apparent absence of any indication of blame from the 
wording of s 5 (1) (b) of the Act—unless, of course, blame is to be considered 
to be imputed by the adverb “unreasonably”—because I have in mind certain 
judicial observations to which it will be necessary to refer. Leaving aside for 
the moment the possible implications of this word “unreasonably” it can, I 
think, be accepted that the mere fact that a person cannot be found is not nor- 
mally indicative of his being at fault, in any respect whether in relationship to 
some infant or in any other respect; of course, many persons who cannot be 
found have deliberately gone into hiding and if they are hiding are probably 
guilty in some respect, but it does not follow that this is why they are missing. 
Equally it must be conceded that many people become incapable of intelligently 
choosing whether to give or withhold consent for physical reasons for which 
they cannot be held responsibie. Accordingly it does not seem to me that the 
subject-matter of the subsection comprises any genus by reference to which any 
implication can be raised that the final phrase “is withholding his consent un- 
reasonably” should be expected to import any misconduct or blameworthiness. 
If and insofar as it is legitimate at all to draw from the scope of the subsection 
any inference of intention that all persons to whom it applies should have some- 
thing in common with one another, I cannot myself envisage any possible 
common element other than, perhaps, a concept of unavailability for the court 
of any useful guide whenever it has to deal with a factual situation where no 
consent of a parent of an infant is forthcoming to satisfy the primary requirement 
of the Act. Plainly if the parent cannot be found or is mentally defective there 
will be such an absence of consent; may it be legitimate to regard the concluding 
words of the subsection as contemplating any case in which, albeit there is a 
refusal of consent, that refusal can be treated judicially as nugatory because it 
has been asserted without any reasonable basis?’ 


(1) p 42 ante. 
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In my view, there is no reason for interpreting the word ‘unreasonably’ where it 
occurs in the statute as importing necessarily any element of culpability. 

In a supporting judgment Cross LJ uttered views which, although not identical 
with, are vulnerable to the same criticism as, those of Sacus LJ. Quoting and pur- 
porting to follow a passage from the judgment of Die.ock LJ in Re C (an infant) (1) 
he says: 


‘Finally there is Re C. In that case DipLock LJ expressed the view that 
to come within the words a mother must at least display “a self-indulgent 
indifference” to the welfare of her child. That accords entirely with my view 


? 


In a later passage Cross LJ says: 


‘The whole question [sic], as I see it, is whether by March 1969 [the respondent] 
had acquiesced for so long in her child being cared for by the [appellants]... 
that to retract her consent in March displayed, to use DieLtock LJ’s words 
“self-indulgent indifference” to the welfare of the child and, so far as it is relevant, 
self-indulgent indifference to the feelings of the [appellants].’ 


To my mind, this is to apply a criterion quite different from the plain words of 
the Act, and insofar as DieLock LJ’s words can be read as construing ‘unreasonable’ 
where it occurs in s 5 (1) (b) of the Adoption Act 1958 as necessarily involving on each 
occasion conduct amounting to ‘callous or self indulgent indifference’ I do not think 
they can be relied on. I hasten to add that I do not think Die.ock LJ was construing 
the Act in this way. In the following paragraph he went on to quote Lorp DENNING 
MR in Re L (An Infant) (2) (in a passage I shall be quoting shortly) and said that he 
thought he had been doing no more than repeating in rather more emphatic words 
Lorp DENNING’s statement of the law in that case. 

If I may again refer to the judgment in the differently constituted Court of Appeal 
in Re B (3), laccept and endorse the criticism of the judgments of Sacus and Cross LJ] 
in the judgment of Winn LJ where he says: 


‘I feel constrained diffidently to express my dissent from any suggestion that 
it is necessary to show that the refusal of a parent to consent to the adoption of 
his or her child involves any culpable conduct on the part of that parent in order 
to establish that such refusal was unreasonable; in my own quite definite opinion 
a parent may be entirely free from blame and in no respect culpable nor justifi- 
ably to be reproached in refusing consent to an adoption and yet it may in the 
judgment of the court be quite unreasonable to refuse such consent. It follows 
that I cannot associate myself with the observations of Cross LJ in that case where 
he is reported as having said: “...all these considerations lead me to think 
that the section envisages a degree and standard of unreasonableness which 
although not amounting to positive misconduct with regard to the child does not 
fall far short of it... ‘shutting your eyes to a blameworthy degree to the very 
serious consequences which your refusal of consent will almost certainly entail 
for your child’.”’ 


In seeking to support the decision of the Court of Appeal, counsel for the respondent 
was constrained to suggest a third, and, to my mind, equally objectionable, reading of 
s 5 (1) (b) on the same lines, and in these terms: ‘A parent should only be deprived 


(1) 129 JP 62; [1964] 3 All ER 483; [1965] 2 QB 449. 
(2) (1962), 106 Sol Jo 611. 
(3) [1970] 3 All ER 1008. 
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of his parental rights if he has failed in his parental duty or if it is probable that he 


will do so in the future.’ To my mind, this is yet another attempt to improve on the 
language of the Act of Parliament. Section 5 (1) (b) lays down a test of reasonableness. 
It does not lay down a test of culpability or of callous or self-indulgent indifference 
or of failure or probable failure of parental duty. As the last words in sub-s (2) make 
quite clear, the tests in s 5 (1) (b) are quite independent of the test in s 5 (2), on which 
counsel has to some extent plainly modelled his submission. It is not for the courts 
to embellish, alter, subtract from, or add to words which, for once at least, Parliament 
has employed without any ambiguity at all. I must add that if the test had involved 
me in a criticism of the respondent involving culpability or callous or self-indulgent 
indifference, I might well have come to the same conclusion on the facts as did Sacus 
and Cross LJJ. But since the test imposed on me by the Act is reasonableness and 
not culpability I have come to the opposite conclusion. 

The question then remains as to how to apply the correct test. The test is whether 
at the time of the hearing the consent is being withheld unreasonably. As Lorp 
DENNING MR said in Re L (1): 


‘In considering the matter I quite agree that: (i) the question whether she is 
unreasonably withholding her consent is to be judged at the date of the hearing; 
and (ii) the welfare of the child is not the sole consideration; and (iii) the one 
question is whether she is unreasonably withholding her consent. But I must 
say that in considering whether she is reasonable or unreasonable we must 
take into account the welfare of the child. A reasonable mother surely gives great 
weight to what is better for the child. Her anguish of mind is quite understand- 
able; but still it may be unreasonable for her to withhold consent. We must 
look and see whether it is reasonable or unreasonable according to what a reason- 
able woman in her place would do in all the circumstances of the case.’ 


This passage was quoted with approval by Davirs LJ in Re B (2), by Lorp Sorn in A B 
and C B v X’s Curator (3), by PEARSON LJ in Re C (4), and by Winn LJ in Re B. In my 
view, it may now be considered authoritative. In the words of Lorp Sorn in A Band 
C Bv X’s Curator: 


‘It appears from his note that the sheriff-substitute envisaged two alternative 
ways of approaching the question; the first being to make the welfare of the 
child the sole, or primary, consideration; the second being to ignore the welfare 
of the child altogether. He chose the second alternative... As I see it, neither 
of these alternative ways of approaching the question is right. The proper way to 
approach the question is to look at the matter from the point of view of the 
parent and, having regard to the whole circumstances, to ask whether the parent’s 
decision to withhold consent was an unreasonable decision for the parent to 
have made.’ 


Lorp Sorn then went on to quote Lorp Denninc MR in the passage from Re L (1) 
which I have quoted above. 

From this is is clear that the test is reasonableness and not enything else. It is 
not culpability. It is not indifference. It is not failure to discharge parental duties. 
It is reasonableness, and reasonableness in the context of the totality of the circum- 
stances. But, although welfare per se is not the test, the fact that a reasonable parent 


(1) (1962), 106 Sol Jo 611. 
(2) [1970] 3 All ER 1008. 
(3) 1963 SC 124. 
(4) 129 JP 62; [1964] 3 All ER 483; [1965] 2 QB 449. 
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does pay regard to the welfare of his child must enter into the question of reason- 
ableness as a relevant factor. It is relevant in all cases if and to the extent thata 
reasonable parent would take it into account. It is decisive in those cases where a 
reasonable parent must so regard it. 

I do not understand Re K (an infant) (1) as deciding anything different from what I 
have said. I specifically endorse the often quoted passage from Jenkins LJ, in which 
he said: 


‘Prima facie it would seem to me eminently reasonable for any parent to with- 
hold his or her consent to an order [for adoption] thus completely and irrevocably 
destroying the parental relationship. One can imagine cases short of such mis- 
conduct or dereliction of duty as is mentioned in s. 3 (1) (a) [of the Adoption 
Act 1950] in which a parent’s withholding of consent to an adoption might 
properly be held to be unreasonable, but such cases must, in our view, be 
exceptional.’ 


Exceptional, yes. But the test is still reasonableness, or its opposite, and reasonable- 
ness, or its opposite, must be judged, as Russeti LJ observed in the instant case, 
and as both counsel agreed, by an objective (as distinct from a subjective) test. Indeed, 
I cannot myself readily visualise circumstances in which the words ‘reason’, ‘reason- 
able’ or ‘unreasonable’ can be applied otherwise than objectively. And, be it ob- 
served, ‘reasonableness’ or ‘unreasonableness’ where either word is employed in 
English law, is normally a question of fact and degree, and not a question of law, so 
long as there is evidence to support the finding of the court. It seems to me that the 
passage in Jenkins LJ’s judgment in Re K (an infant) immediately following that 
which I have quoted above is too often forgotten and deserves to be better 
remembered. He said: 


‘It is unnecessary, undesirable and, indeed, impracticable to attempt a definition 
covering all possible cases of that kind. Each case must depend on its own facts 
and circumstances.’ 


In my opinion, besides culpability unreasonableness can include anything which can 
objectively be adjudged to be unreasonable. It is not confined to culpability or 
callous indifference. It can include, where carried to excess, sentimentality, romanti- 
cism, bigotry, wild prejudice, caprice, fatuousness, or excessive lack of common 
sense. 

This means that, in an adoption case, a county court judge applying the test of 
reasonableness must be entitled to come to his own conclusions on the totality of 
the facts, and a revising court should only dispute his decision where it feels reason- 
ably confident that he has erred in law, or acted without adequate evidence, or where 
it feels that his judgment of the witnesses and their demeanour has played so little 
part in his reasoning that the revising court is in a position as good as that of the trial 
judge to form an opinion. In my view, by imposing the necessity for a clear prog- 
nosis of lasting damage to the child Russett LJ was falling into the same error as 
the other lords justices in applying to the Act a criterion of construction different 
from that which the language of the Act in fact prescribes. 

I only feel it necessary to add on this part of the case that I entirely agree with 
RussE.t LJ when he said in effect that it does not follow from the fact that the test 
is reasonableness that any court is entitled simply to substitute its own view for that 
of the parent. In my opinion, it should be extremely careful to guard against this 
error. Two reasonable parents can perfectly reasonably come to opposite conclu- 
sions on the same set of facts without forfeiting their title to be regarded as reasonable. 


(1) 117 JP 9, 28; [1952] 2 All ER 877; [1953] 1 QB 117. 
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The question in any given case is whether a parental veto comes within the band of 
possible reasonable decisions and not whether it is right or mistaken. Not every 
reasonable exercise of judgment is right, and not every mistaken exercise of judgment 
is unreasonable. There is a band of decisions within which no court should seek to 
replace the individual’s judgment with his own. 

In coming to its decision on the facts it seems to me, as it did to Lorp Sorn (1), that 
the court must have regard to the totality of the evidence. No doubt there are fac- 
tors in the scale which in any given case must weigh comparatively little, and all 
three lords justices in the Court of Appeal were surely correct in discounting, or in 
treating extremely lightly, the young mother’s alleged vacillation in circumstances 
of considerable difficulty and stress, and over a comparatively short space of time, 
or the undoubted pain which a transfer of W back to his mother would cause in this 
case to the appellants, and, in many cases, and perhaps in this, to disregard almost 
completely a mere difference in material circumstances. All the same it is to the 
fotality of the relevant circumstances that the court should look in coming ultimately 
to the decision that withholding consent is or is not unreasonable, and in my opinion 
it is extremely dangerous merely because a factor weighs little or nothing in the 
circumstances of a particular case, or of most particular cases, to argue from that, that 
it should not be ‘put into the scales’ at all, or that because a totality of inconclusive 
factors taken individually weigh little, to weigh them collectively is, as it were, to 
add nought to nought and produce a digit. The ancient fallacy of the sorites is at 
least as dangerous a trap to the unwary as that which leads one to argue that o+-o=1. 

In the instant case, all three members of the Court of Appeal came to the con- 
clusion that the learned county court judge had erred in law, and if so, of course, his 
judgment could not stand and the decision might well be at large. It is this criticism 
of the county court judge’s judgment which now falls to be considered. The criticism 
was, that, though he may have disclaimed the intention to do so, the county court 
judge was in fact falling into the first of the two errors categorised by Lorp Sorn (1) 
that is, making the welfare of the child the sole or primary consideration. Russe LJ 
said: 


‘Taking the case as a whole I cannot escape the conclusion that the judge’s 
decision went entirely on his view as to the best interests of the child, notwith- 
standing his self-reminder that on this point that was not the sole consideration.’ 


If so, the county court judge would have fallen into the first of the two errors con- 
demned by Lorp Sorn in the passage I have already quoted. Sacus LJ came to the 
same conclusion: 


‘Having, with these matters in mind, read and reread with anxious care the 
judgment delivered in the instant case, it seems clear that taken as a whole 
it is what might be called a “welfare” judgment in which there has been followed 
step by step a welfare report of a welfare officer.’ 


Cross LJ said the same thing: 


‘In deciding as he did in this case, the judge, in my view, applied the wrong 
test. The question which he asked himself was: “Am I satisfied that the making 
of the adoption order will promote the welfare of this child?” and not, as I think 
that it should have been: “Am satisfied that making every proper allowance for 
the difficulty in which [the respondent] finds herself, she, in refusing her consent, 
is failing to face up to the realities of the case and is shutting her eyes to a blame- 


922 


worthy degree to the obvious dangers to which she is exposing the child?”. 


(1) 1963 SC 124. 
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I was at first impressed by this criticism of the county court judge’s judgment. But 
I am now satisfied that it is mistaken. At the beginning of his judgment the county 
court judge correctly cites the passages in Re C (1), to which I have already referred, 
in which Pearson LJ correctly quotes the passage from Lorp DENNING MR in Re L (2). 
After that he says: 


‘Well, with that guidance, I approach this case. One of the things one has td 
consider, but not the sole consideration, is the welfare of the child. It must be 


r 
| 


clear, judging whether the [respondent] is reasonably or unreasonably with- 


holding consent, that one must look at the matter objectively.’ 


The italics are mine. Assuming that he applied this test conscientiously and had 
material on which to found his findings I do not see how this statement of law can 
be attacked. 

It is, of course, true that in the following two pages of counsel’s note of the judg- 
ment the learned judge analysed the facts mainly from a welfare standpoint. But 
this he was bound to do. Not only was he bond to do so from the point of s 7 (1) (b) 
which is not mentioned from this viewpoint by the Court of Appeal, but he was 
bound to do so in order to apply to the facts of the case before him Lorp DENNING’s 
injunction in Re L (2): ‘In considering whether she [the mother] is reasonable 
or unreasonable we must take into account the welfare of the child.’ What appears 
to me to clinch the matter in favour of the county court judge is the last page of the 
judgment as noted by counsel: 


‘Doing the best I can—I find this case difficult—looking at the matter quite 
dispassionately and saying what should a reasonable mother do in these 
circumstances—consent or refuse consent—I take the view, getting the guidance 
I can from the cases—that the reasonable mother should consent in all the 
circumstances of this case. It is inevitable—it must be the best for the welfare 
of the child. In all the circumstances I feel she is unreasonably withholding 
consent in this case. I order that her consent should be dispensed with.’ 


Counsel for the appellants pointed out—in my opinion unanswerably—that this 
passage and, in particular, the use of the word ‘difficult’ must refer to the disputed 
issue under s 5 (1) (b), the question whether the respondent was unreasonably with- 
holding her consent, and not the question, obviously considered by the judge indis- 
putable as to the welfare of the child. In these circumstances I find it impossible to 
agree with the Court of Appeal that the county court judge had misdirected himself, 
or that the judgment was simply an assessment based on the false criterion of the 
infant’s welfare to the exclusion of all else. 

It is my opinion that in making this decision the county court judge had adequate 
material to justify this finding. The child was conceived against the respondent’s 
intentions. The respondent put him out for adoption within days of his birth and 
had never seen him again before the hearing. Although the genuineness of her 
emotions were not questioned, the depth of her feeling for W was, as the guardian 
ad litem pointed out, open to doubt. In her own words at the hearing he was a 
‘total stranger’ to her. By another man she had had two other illegitimate children 
to cope with, at the hearing aged respectively four and three. There was no male 
member of the household but she relied solely on an uncle ‘who visits me. He would 
provide male influence’. She was living solely on public assistance, and, although 
she hoped at an unspecified time to work in a factory, she could not do so in the reason- 
ably foreseeable future. She was, at the time of the hearing, 23 years of age. She 


(1) 129 JP 62; [1964] 3 All ER 483; [1965] 2 QB 449. 
(2) (1962), 106 Sol Jo 611. 
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hoped to get married at some time but, as the county court judge pointed out, her 
chances of doing so (if any) would be sadly diminished by the advent into the house- 
hold of a third illegitimate child. There was no chance of her marrying the father 
of W who had left her when she became pregnant and could not be traced. She 
depended for help on the assistance of her female cousin, aged 26, living with her 
but without any ascertainable obligation to remain and on her mother and sisters 
living locally. Having seen her, the learned judge formed the opinion that there 
was a grave risk that she would form a new connection with a man whose relationship 
might well involve another unwanted child. It is at least probable that she would 
hardly remain indefinitely organising her life as she was doing, and quite a number of 
unpredictable factors were almost certain at one time or another to upset the pre- 
carious balance of the household of which she was the centre and which the arrival 
of her third child would at least to some extent still further imperil. Her inner 
resources were of doubtfully adequate strength to enable her to cope with the mani- 
fold difficulties which the addition of the third child would inevitably bring. The 
guardian ad litem whose report was unchallenged said: 


‘She feels guilt about not having [W] with her and regrets not being able to 
come to a decision earlier. Her mother and three sisters live locally and she 
tells me that they give her support and material help. [The respondent] im- 
presses me as a warm, though unstable, young woman whose behaviour in the 
past has been inconsistent. It could be that her change of heart is motivated 
by her own needs and some sentimentality, and not by the best interests of the 
infant.’ 


The guardian ad litem also came to the following conclusions about future prospects: 


‘I am in some difficulty in making a recommendation to the court. I feel 
that [the respondent] could offer her child a good home and could be a good 
mother. However one would expect the infant to be emotionally affected by 
a change and I rather doubt if [the respondent] would have the emotional re- 
sources to deal with such difficulties. Her motives are genuine and yet one 
doubts how deep her feelings are for the child after a year without contact.’ 


By contrast the two appellants are evidently deeply attached to W. They are the 
only parents, and theirs is the only home, that W has ever known. In the words of 
the guardian ad litem: 


‘(The appellants] are an extremely pleasant, happily married couple. [She] 
is a warm, maternal woman and impresses me as more outgoing than her 
husband. [He] is a quiet, kindly man. Both came from large families themselves 
and are obviously very fond of children. The infant has been in the [appellants] 
care for a year and has been well accepted by their adopted daughter and by 
members of the extended family. He has made good progress with the 
[appellants] and they are very attached to him. Both [appellants] are very upset 
at the [respondent’s] change of heart.’ 


Obviously, in a case without medical evidence it is necessary to be extremely careful 
in assessing any possible danger to the child from uprooting it from this stable and 
happy family atmosphere and plunging it into the uncertainties of the respondent's 
precarious menage. But, in my opinion, the county court judge was well entitled, 
after assessing the respective parties, whom he had seen, to come to the conclusion 
which he reached, that: 


‘This child is now some 16 to 17 months old. There is no doubt to my mind— 
there is no medical evidence about it but I must be entitled to know it—inevitably 





Justice of the Peace and Local Government Review Reports, June 12, 1971. 


LOCAL GOVERNMENT REVIEW REPORTS 269 


it seems to me that to remove a child from the only home it has known and to 
put it in care of a stranger would, I think, not only disturb the child emotionally 
and cause untold tears and unhappiness and there might be psychological 
disturbance as well. There is no medical evidence before me but it seems to 
me that one is entitled to take it into consideration as (pertaining to) the welfare 
of the child.’ 
This seems to me to be a conclusion to which he was entitled to come, and I do not 
think it is open to us to disturb this finding. Speaking for mys-lf 1 find more than a 
little sympathy with the expert witness in Re B (1) who was asked in general words, 
but in a somewhat similar connection: 


“What then would you expect if you had first of all a stable home—and there 
I am including stable parents and home—and transfer to an unstable one?’ 


and his answer was ‘Disaster’. In the present case disaster, if it came, would extend 
not merely to W, but to the respondent herself, her other children, and perhaps 
even other members of her family. It is at least arguable that, in the circumstances 
of the present case, the respondent’s consent was being unreasonably withheld. 

I do not think it necessary to form an opinion definitely on what I would myself 
have done had I been placed at first instance in the extremely difficult position of the 
county court judge. I only desire to add that, having read his judgment and, making 
allowance for the fact that it was oral, ex tempore, and preserved only in counsel’s 
excellent contemporary note, I see little reason to suppose that my decision would 
necessarily have been different from his. He was entitled to say and did say on the 
totality of the material before him that the consent had been unreasonably withheld 
and that he dispensed with it, and once he had dispensed properly with the parental 
consent on the facts of this case the adoption order followed automatically, since 
the second and third of the two conditions imposed by s 7 were admittedly satisfied. 
In the words of Lorp Denninc MR quoted above: “Her anguish of mind is quite 
understandable. But still it may be unreasonable for her to withhold consent.’ 

In the result my opinion is that the appeal be allowed and the order of the county 
court judge restored. Both parties being legally aided there should be the necessary 
taxations. 


LORD MACDERMOTT: The boy to whom this appeal relates was 
born on 28th March 1968. He is the third child of the respondent who is an unmarried 
woman, now about 24 years of age. Her two older children, aged approximately 
five and four, are the daughters of a man who is not the father of the boy. On 
sth April 1968, the boy, when just over a week old, was placed with the appellants 
who are husband and wife and registered foster parents. On 31st January 1969, the 
appellants applied to the Shoreditch County Court for an adoption order in respect 
of the boy. The respondent had given her written consent to this adoption on r1th 
February 1969, but she withdrew this consent during the following month and 
maintained her non-consenting attitude throughout the proceedings which followed. 
The appellants’ application came before the county court on 1st April 1969 and after 
several adjournments, in the course of which both the appellants and the respondent 
obtained legal aid, was finally heard and determined on 17th July 1969. His Honour 
Judge Willis then made the adoption order sought by the appellants. In doing so 
it is clear from the notes of his judgment that he had arrived at two conclusions: 
first, that the proposed adoption was the best course for the welfare of the boy; and, 
secondly, that the respondent mother’s consent which, by s 4 (1) (a) of the Adoption 
Act 1958, was a condition precedent to the making of an adoption order, should be 


(1) [1970] 3 All ER 1008. 
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dispensed with under the powers conferred on the court by s 5 (1) (b) of the same 
Act (hereinafter referred to as ‘the Act’) because it was being withheld by her 
‘unreasonably’. On appeal by the mother, the Court of Appeal (RussELt, Sacus 
and Cross LJJ) set aside the adoption order, and it is from this decision that the 
appellants now appeal to your Lordships’ House. 

Section 7 (1) (b) of the Act provides that the court before making an adoption 
order shall be satisfied ‘that the order if made will be for the welfare of the infant’. 
What I have referred to as the learned judge’s first conclusion was enough to meet 
this requirement, and counsel for the respondent conceded that if this conclusion 
fell to be considered alone, the evidence was sufficient to sustain it. It was on the 
learned judge’s second conclusion, namely, that the mother’s consent should be 
dispensed with as ‘unreasonably’ withheld, that issue was joined and that the Court 
of Appeal found his decision to be wrong in law and without evidence to support 
it. Before I turn to the considered judgments of the Court of Appeal, it will be 
convenient to set out the material subsections of s 5. They provide: 

(1) The court may dispense with any consent required by paragraph (a) of 
subsection (1) of section four of this Act if it is satisfied that the person whose 
consent is to be dispensed with—(a) has abandoned, neglected or persistently 
ill-treated the infant; or (b) cannot be found or is incapable of giving his consent 
or is withholding his consent unreasonably. 

‘(2) If the court is satisfied that any person whose consent is required by the 
said paragraph (a) has persistently failed without reasonable cause to discharge 
the obligations of a parent or guardian of the infant, the court may dispense 
with his consent whether or not it is satisfied of the matters mentioned in 
subsection (1) of this section. 

‘(3) Where a person who has given his consent to the making of an adoption 
order without knowing the identity of the applicant therefor subsequently 
withdraws his consent on the ground only that he does not know the identity 
of the applicant, his consent shall be deemed for the purposes of this section to 
be unreasonably withheld.’ 


With these provisions should be read s 13 (1) of the Act which, in so far as material, 
enacts: 

‘Upon an adoption order being made, all rights, duties, obligations and 
liabilities of the parents or guardians of the infant in relation to the future custody, 
maintenance and education of the infant . . . shall be extinguished, and all such 
rights, duties, obligations and liabilities shall vest in and be exercisable by and 
enforceable against the adopter as if the infant were a child born to the adopter 
in lawful wedlock .. .’ 


I turn now to the judgements of the Court of Appeal to see why that court reversed 
the decision of the county court. Russe. LJ has this to say: 


‘The question whether a parent’s consent is unreasonably withheld is not to 
be solved merely by a view formed by a court, or by a child welfare officer, 
or a man or woman in the street that life with the proposed adopters would be, 
if I may use the phrase, a better bet for the child. This truism must be clearly 
appreciated by any who may interest themselves in cases such as the present 
case. Were it otherwise the Act would have allowed consent to be dispensed 
with whenever the adoption order would in the view of the court be in the best 
interests of the child.’ 


My Lords, I read this passage as meaning that the mere fact that an adoption will 
be for the welfare of the child does not of itself necessarily show that a parent’s 
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refusal to consent to that adoption is unreasonable, but not as implying that such 
a refusal, when viewed in the light of all the circumstances relevant to the child’s 
welfare, cannot amount to an unreasonable withholding of consent. So read I would 
respectfully accept this passage as a general proposition. Then Russe. LJ adds: 


‘Taking the case as a whole I cannot escape the conclusion that the judge’s 
decision went entirely on his view as to the best interests of the child, notwith- 
standing his self-reminder that on this point that was not the sole consideration. 
It is, of course, right to say that there may be cases in which the circumstances 
related to the welfare of the child are such that no mother acting reasonably 
should withhold consent to the adoption; but it seems to me that this requires 
a clear prognosis of relative harm to the child if the adoption order is not made. 


r cr 


An “exceptional case” as was said by this court in Re K (an infant), Rogers v 
Kuzmic (1), approving Hitchcock v W B (2). Just because one mother in particular 
circumstances acting reasonably would give consent, it does not mean that 
another mother in the same circumstances would act unreasonably in refusing 
consent. The test is objective, but reasonable people may adopt different attitudes 
and arrive reasonably at different conclusions in similar circumstances.’ 


The first part of this passage I understand as meaning that the county court judge’s 
finding of unreasonableness was based on no more than his view that the proposed 
adoption would be for the boy’s welfare. I shall return to this aspect of the matter 
later when examining the nature of the county court proceedings, and I pause now 
only to observe that one finds here Russett LJ’s first reason for differing from the 
county court judge—he had applied the wrong test. The second part of the passage 


deals with the meaning of the words ‘withholding his consent unreasonably’, when 
applied in relation to the welfare of the child, by confining them to the sort of case 
where there is ‘a clear prognosis of relative harm to the child if the adoption order 
is not made’. That indicates Russett LJ’s second reason—if the proper test had been 
applied the mother’s conduct was not unreasonable. The conclusion reached by 
Russe. LJ is expressed in these words: 


‘In summary I am of the opinion that while this is a case in which a mother 
might reasonably consent to the proposed adoption, it is also a case in which 
the court should not be satisfied that a mother would be acting unreasonably 
in withholding her consent.’ 


Sacus LJ adopts a more extreme test of unreasonableness in withholding consent. 
He concludes, on a consideration of earlier decisions and what he refers to as the 
‘penal’ consequences of adoption for a parent, that the test of unreasonable conduct 
is that it must be culpable. Cross LJ follows a rather different approach but one 
which also finds a special meaning for ‘unreasonably’. He says: 


‘Assuming for a moment that there is no authority the other way, all these 
considerations lead me to think that the section envisages a degree and standard 
of unreasonableness which although not amounting to positive misconduct 
with regard to the child does not fall far short of it.’ 


Then, he continues: 


‘Finally there is Re C (3). In that case Dip.ock LJ expressed the view that to 
come within the words a mother must at the least display a “self-indulgent 
(1) 117 JP 9, 28; [1952] 2 All ER 877; [1953] 1 QB 117 
(2) 116 JP 401; [1952] 2 All ER 119; [1952] 2 QB 561. 
(3) 129 JP 62; [1964] 3 All ER 483; [1965] 2 QB 449. 
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indifference” to the welfare of her child. That accords entirely with my view, 
although I am not altogether sure that 1 would have thought that on the facts 
the mother’s attitude in that case satisfied that test.’ 


My Lords, if Sacus and Cross LJJ were right in the views they expressed as to the 
meaning of ‘unreasonably’ it would, in my opinion, follow that the present appeal 
must fail, for, whatever else may be said of the respondent, I do not think it can 
fairly be found, on the material before us, that the withdrawal of her consent was 
‘culpable’ or ‘blameworthy’ or not far short of ‘positive misconduct’, or that it 
evinced ‘a self-indulgent indifference’. 

The question, therefore, becomes one of construction. What is the true meaning 
and scope of the words of s 5 (1) (b), ‘or is withholding his consent unreasonably’? 
It will be convenient, first of all, to consider the words in their natural meaning and 
statutory setting, and then to discuss the principal decisions. There is no definition 
in s 5 or elsewhere of ‘unreasonably’ save to the very limited extent provided for by 
sub-s (3); and nowhere in the text can I find anything to import into ‘unreasonably’ 
the qualifying expressions adopted by Sacus and Cross LJJ in this case. It is true 
that, under s 5 (1) (a) and (2), consent can be dispensed with on grounds descriptive 
of misconduct of a grave kind. But, in my view, neither the ejusdem generis rule 
nor any other rule of grammar or construction can give ‘unreasonably’ a complexion 
derived from those parts of the context I have just mentioned. One might as well 
say that the expression ‘cannot be found’ in s 5 (1) (b) meant that the person concerned 
had gone into hiding or was keeping out of the way. 

Turning from the immediate context in which ‘unreasonably’ occurs to the policy 
and intendment of the Act, I discern nothing in this broader survey to warrant 
reading into ‘unreasonably’ all or any of the reprehensible elements attributed to 
the word by Sacus and Cross LJJ. But the Act lays down three fundamental concepts 
which cannot be left out of account if the word ‘unreasonably’ is to be applied and 
proved as Parliament intended. .These are to be found in s 4 which provides that 
(subject to the powers conferred by s 5) there can be no adoption without the consent 
of the parents; in s 13 (1) which makes adoption an irreversible process whereby the 
rights and obligations of parenthood are extinguished and transferred to the adopters; 
and in s 7 (1) (b) which says that adoption is to be for the welfare of the infant. 

These provisions, by their very nature, show that Parliament cannot have contem- 
plated that the process of adoption would be such as to allow the relationship of 
parent and child—the blood tie—to be sundered lightly and without good reason. 
One may therefore assume that it would be contrary to the intention of the Act 
if a finding of unreasonableness were to be reached on some trivial issue or on grounds 
which were not clearly established and of substance. Where the natural strength 
and inherent virtues of the parental bond continue to exist, they must be anxiously 
regarded in weighing the circumstances relevant to the question of unreasonableness. 
They are too important and the consequences of adoption too final to let it be other- 
wise. But, that said, it is also to be noted that these factors are not always present 
or present to the same extent; and, further, that they will often be best assessed 
without too much emphasis being placed on purely emotive considerations. It is 
to be remembered that the statutory process of adoption in English law is aimed 
at meeting a social need which involves children as well as parents, and that it starts, 
in the ordinary course, not with the child being taken from his parents because some 
authority thinks he would be better off if they were changed, but because he has 
been offered for adoption by his parents (or one of them) or by some person or body 
acting on their behalf. This is not to say that consent once given may not be retracted, 
for the legislature has otherwise ordained; but it does, I think, add to the difficulty 
of reading the word ‘unreasonably’ in a special sense which includes some degree 
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of blameworthiness. The statutory process does not seem to have a place for such 
a special meaning or to offer any reason for putting the adopter at the end of the 
proceedings (including the necessary period of custody) in a position in which, if he is to 
succeed, he must undertake the additional onus of proving the parent in some way 
culpable as well as being just unreasonable. And lastly, the word ‘unreasonably’ in 
s 5 (1) (b) must, in my view, be read as indicating an objective test, if only to provide 
a relatively stable criterion for the exercise of the dispensing power. But if culpability 
or blameworthiness is to be an added factor, the objectivity of the test will diminish, 
if it does not disappear, and the yardstick will, in effect, vary from case to case. 

My Lords, for these reasons my tentative views based on the Act itself may be 
thus summarised: (i) in s 5 (1) (b) the word ‘unreasonably’ is to be construed accord- 
ing to its natural significance and not as importing words of guilt or misconduct 
such as ‘culpable’, ‘blameworthy’ or ‘a self-indulgent indifference’; (ii) so construed, 
the test for deciding whether consent has been withheld unreasonably is ask 
what a reasonable parent, placed in the position of the parent in question, would do; 
(iii) the test is objective; (iv) in general, the provisions of the Act require that a finding 
of unreasonableness should be based on grounds which are well established and 
of substance, and (v) in particular, where the test of unreasonableness falls to be 
applied in relation to the welfare of the child, the degree of unreasonableness to be 
proved must be marked in the sense that the parent, whose consent is withheld, 
has ignored or disregarded some appreciable ill or risk likely to be avoided, or some 
substantial benefit likely to accrue if the child is adopted. 

My Lords, having arrived at these provisional views, I now proceed to see how far 
they are supported by or run counter to authority. I do not think any useful purpose 
would be served by attempting an exhaustive list even of such of the cases as has 
been fully reported. Instead, I shall endeavour to make a selection of those which 
offer some guidance on the construction of s 5 (1) of the Act or bring to notice a 
matter which I hope may justify the length of this opinion, and that is the emergence 
of two distinct and conflicting schools of judicial thought on this very question. 
Of these, as we have seen, the school followed by Sacus and Cross LJJ in this case 
(though not, I think, by Russert LJ) favours a special construction of the word 
‘unreasonably’. The other school favours what I may call the natural construction. 

I start with the decision of the Queen’s Bench Division (Lorp Gopparp CJ, HILBERY 
and Devin JJ) in Hitchcock v W B(1). The question there, which arose on a Case Stated 
by justices, was whether on the evidence the justices were right in law in holding 
that the father of a boy of two years who had been proposed for adoption had 
‘unreasonably withheld’ his consent. On the report I find it hard to form a clear 
view of the merits of the decision which was in the father’s favour, but that is by 
the way and I need not recite the facts. The court was obviously impressed with the 
grave and permanent nature of an adoption order which, as Lorp Gopparp 
described it, ‘is an order of the most serious description’, and the unanimous conclu- 
sion at which the court arrived was undoubtedly influenced by this consideration. 
The following paragraph from Lorp Gopparp’s judgment shows his view of the 
principle involved: 


‘But the mere fact that the adoption order will be for the benefit of the child 
does not answer the question whether consent is being unreasonably withheld. 
I am not going to attempt, because it would be a most dangerous thing to do, 
to lay down in general terms what would amount to the unreasonable with- 
holding of consent, for circumstances in this life are so various, but with regard 
to the present case, I do say that when once the justices find that a man has an 


(1) 116 JP 401; [1952] 2 All ER 119; [1952] 2 QB 561. 
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honest desire to remain the parent of his child, and that he is working properly 
and satisfactorily so that he has money which he can contribute to the upkeep 
of the child, although he may have to put the child into some form of institution, 
if all these circumstances exist I can see no reason why a father can be said to be 
acting unreasonably if he says, “Good as it might be for my child to be adopted 
and looked after by somebody else, I am not prepared that my child should be 

irely out of my life and no longer be a member of my family and 

> as if I had never had the child at all”, 


|] agreed, and the pith of the latter’s judgment is, I think, to be 


found in these \ 


‘The prima facie conclusion can, of course, be displaced, but the burden of so 
displacing it lies on those who assert that the refusal is unreasonable. If they 
can bring evidence before the court which shows that his prospects of providing 
a home are quite illusory and that there is no real chance of it, that would be a 
matter to be taken into consideration. Again the test is the same: a father might 
say, “I want my child and I think that I can find a home for it,” but if an answer, 
a satisfactory answer to the minds of the justices is, “You want your child but, 
having regard to the difficulties with which you are faced and having regard to 
your own past record and your own situation you will never be able to provide 
a home for him or bring him up as you ought and, you should realize, as a 
reasonable man, that it is in his best interests that you should part with him 
altogether,” then the presumption of reasonableness is displaced.’ 


I see no reason for thinking that this decision was reached on what I have referred 
to as the special construction, or that it does anything to displace the natural 
construction. Re K (an infant), Rogers v Kuzmicz (1), comes next. It was cited in this 
case with approval by Sacus and Cross LJJ as well as by Russet LJ). It came to the 
Court of Appeal (SomERVELL, JENKINS and Hopson LJJ) on an appeal in an adoption 
matter from the county court which had decided that the mother’s consent had 
been unreasonably withheld. The Court of Appeal reversed the order, being of 
opinion that the finding of unreasonableness could not be sustained in law. The 
judgment of the court was delivered by Jenkins LJ who expressed complete agree- 
ment with the decision and reasoning in Hitchcock’s case (2) and, in a reference to 

(1) (a) of the Adoption Act 1950 (which corresponded closely with s 5 (1) (a) of the 


1958 Act) said: 


‘One can imagine cases short of such misconduct or dereliction of duty as is 
mentioned in s. 3 (1) (a) in which a parent’s withholding of consent to an adoption 
might properly be held to be unreasonable, but such cases must, in our view, 


be exceptional.’ 


Much has been founded on this passage but I cannot read it or the rest of the judg- 

ment as going the length of saying that ‘unreasonably’ connotes a culpable or repre- 

hensible attitude on the part of the parent withholding consent. While Jenkins LJ 

stressed the drastic consequences of adoption it is, I think, clear that he was content 

to construe ‘unreasonably’ according to its ordinary meaning. This, however, was 
not the view taken by Sacus LJ in this case, for he is reported as saying: 

‘That such conduct must be culpable is, of course, clear from the analysis of 

the relevant provisions of the 1950 Act by Jenkins LJ in Re K (1), his reference to 

the need to establish something not far short of the highly culpable offences 


117 JP 9, 28; [1952] 2 All ER 877; [1953] 1 QB 177. 
2) 116 JP gor; [1952] 2 All ER 119; [1952] 2 QB 561. 
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referred to in s 5 (1) (a) of the 1958 Act, and the view expressed that the cases 
in which it can be held established must be “exceptional”.’ 


With great respect I think this is a misreading of what Jenkins LJ meant to convey 
for he spoke of cases ‘short of’ and not of cases ‘not far short of’ the statutory refer- 
ences to culpable conduct; and I very much doubt if ‘exceptional’ was ever meant 
to suggest ‘culpable’ or something akin thereto. ‘Exceptional’ is a word of experience 
and may be appropriate at one period without remaining so. For my own part, I 
find no difficulty in imagining a parent who is clearly ‘withholding his consent 
unreasonably’, but who deserves none of the epithets that some of the judgments 
now under review would attach to that expression. 

The next case I must mention is Re L (An Infant) (1), a decision of the Court of Appeal 
(Lorp Denninc MR, Donovan and Pearson LJJ) on 18th July 1962. It is reported in 
“The Times” of roth July 1962, and we have been furnished with a transcript of the 
judgments. Again, the issue was whether a mother’s withholding of consent was 
unreasonable. The court affirmed the decision of the county court judge that it was. 
I need not go into the facts for the importance of the case lies in the following passage 
from the judgment of Lorp DENNING: 


‘In considering the matter I quite agree that: (1) the question whether she is 
unreasonably withholding her consent is to be judged at the date of the hearing; 
and (2) the welfare of the child is not the sole consideration; and (3) the one 
question is whether she is unreasonably withholding her consent. But I must 
say that in considering whether she is reasonable or unreasonable we must 


take into account the welfare of the child. A reasonable mother surely gives 
great weight to what is better for the child. Her anguish of mind is quite under- 
standable; but still it may be unreasonable for her to withhold consent. We 
must look and see whether it is reasonable or unreasonable according to what 
a reasonable woman in her place would do in all the circumstances of the case.’ 


The last sentence puts in a nutshell what I have termed the natural construction, 
and it seems to have been acceptable to the other members of the court. 

In A Band C B v X’s Curator (2) the same question of what was meant by ‘unreason- 
ably’ came before the Court of Session (the Lord President (Lorp Ciype), Lorp Car- 
MONT and Lorp Sorn) on an appeal in an adoption application. The mother had with- 
drawn her consent and the sheriff-substitute had refused to dispense therewith on the 
ground that the welfare of the child was not a factor which he was entitled to take into 
consideration. The First Division remitted the matter to the sheriff-substitute holding 
that in determining whether consent had been unreasonably withheld he ought 
to have taken into account all the circumstances of the case including, inter alia, 
the welfare of the child. The Court of Session had before it the decision of the Court 
of Appeal in Re L (an infant) (1) to which I have already referred. This decision had 
been pronounced subsequently to the hearing before the sheriff-substitute, but the 
text of the judgments must have been available to the Court of Session as the Lord 
President and Lorp Sorn quote from the judgment of Lorp Denninc MR which 
I have already cited. The Lord President also referred to several other English cases 
including Re K (an infant) (3) and Hitchcock’s case (4) and, comparing them with what 
Lorp Denninc had said in Re L (an infant), observes: 


(1) (1962), 106 Sol Jo 611. 
(2) 1963 SC 124. 
(3) 117 JP 9, 28; [1952] 2 All ER 877; [1953] 1 QB 117. 
(4) 116 JP 401; [1952] 2 All ER 119; [1952] 2 QB 561. 
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‘In the other cases to which we were referred 1 can find nothing inconsistent 
with this latest exposition in England of the proper criterion to adopt. Although 
the welfare of the child is not in any of these cases regarded as the exclusive, 
or indeed the main, consideration in judging the reasonableness of the refusal, 
it is recognised in all of them as a consideration which, along with others, must 
be taken into account.’ 


Lorp CARMONT agrees with the opinion of the Lord President, and Lorp Sor, in 
considering the nature of the question to be determined, has this to say: 


‘It might be put something like this:—how would a parent, placed in the 
situation of the actual parent and having the qualities or defects of the actual 
parent, yet considering the situation reasonably, have decided the question? 
Would such a person have come to the conclusion that to refuse consent was 
unreasonable? Or, as Lorp Denninc, M.R., put it, in [Re L (1)] in which a mother 
was withholding her consent, “We must look and see whether it is reasonable 
or unreasonable according to what a reasonable woman in her place would do 
in all the circumstances of the case’.” 


The reference here to ‘the qualities or defects of the actual parent’ may possibly 
suggest a subjective test, but apart from that I read the opinions of the Court of 
Session as adopting the criterion laid down by Lorp Dennine and, further, as not 
recognising any distinction between that criterion and the criterion followed in 
Hitchcock's case (2) and in Re K (an infant) (3). 

In 1964 the Court of Appeal had again to consider the meaning of ‘unreasonably’. 
This was in Re C (an infant) (4). The court consisted of Pearson and Dietock LJJ. The 
mother of the child proposed for adoption had withdrawn her consent and the county 
court judge, after hearing medical evidence as to the effect of taking the child from 
the applicants who were its foster parents, had held that in view of the medical 
evidence and, alternatively, having regard to all the circumstances of the case, the 
mother had acted unreasonably in withholding her consent. The Court of Appeal 
dismissed the mother’s appeal and affirmed the county court order. I need not 
rehearse the facts further as the present importance of the decision lies in what 
was said concerning the principles to be applied. Prarson LJ, in reviewing the 
authorities, refers to Hitchcock’s case (2) and to the judgment of Jenkins LJ in Re K 
(an infant) (3) and then quotes from Re L (An Infant) (1) the passage from Lorp DEn- 
NING’s judgment which I have set out above. PEARSON LJ refers to this as an important 
case, and his judgment contains no criticism of the test laid down by Lorp DENNING 
and no suggestion that that test is based on a different construction of the statute 
from that accepted in the earlier decisions. Dietocx LJ expresses his agreement 
with Pearson LJ and also quotes Lorp DeENNiNG’s statement of the principles to 
be applied from his judgment in Re L (An Infant). He then adds: “That was the 
test which the learned county court judge adopted in this case. In my view, it is 
the right test...’ So far, the decision seems to confirm the natural construction. 
3ut in the earlier part of the judgment of Dirtock LJ there is another passage on 
which the present respondent relies. It is in these terms: 


‘The relevant consideration in deciding whether a parent is withholding 
consent unreasonably is the conduct of the parent (in this case the natural 
mother) of the child; but it is the conduct of the parent as a parent towards the 


(1) (1962), 106 Sol Jo 611. 
(2) 116 JP 4o1; [1952] 2 All ER 119; [1952] 2 QB 561. 
(3) 117 JP 9, 28; [1952] 2 All ER 877; [1953] 1 QB 117. 
(4) 129 JP 62; [1964] 3 All ER 483; [1965] 2 QB 449. 
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child. This seems to me to be apparent from the various specific grounds on 
which parental consent can be dispensed with under s. 5 (1) and (2) of the Act 
of 1958, namely, that the parent whose consent is to be dispensed with “‘(a) 
has abandoned, neglected or persistently ill-treated the infant; or (b) cannot 
be found or is incapable of giving his consent .. .”, or “has persistently failed 
without reasonable cause to discharge the obligations of a parent . . . of the 
infant ...”. Apart from incapacity, each of these specific grounds is an example 
of the parent having shown a callous or self-indulgent indifference to the welfare 
of the child, using “welfare” in the broad sense and not that of mere material 
advantages, a sense in which it is so often used. In considering whether the 
consent is being unreasonably withheld a similar test, in my view, has to be 
applied: Does the withholding of the consent by the parent show a callous or 
self-indulgent indifference to the welfare of the child? Let me hasten to say 
that, in this case, no question of callous indifference arises; it is one of self- 
indulgent indifference, in my view.’ 


I find difficulty in reconciling this and the passage I have referred to earlier, as each 
seems to point to quite a different interpretation of ‘unreasonably’. But DieLock LJ 
says: ‘I think that I am doing no more than repeating, in rather more emphatic 
words, what Lorp DENNING said in Re L (1) .. .’, and it may be, at any rate as respects 
instances turning on the welfare of the child, that the test which commended itself 
to DieLock LJ is to be found in that part of his judgment which immediately precedes 
the last quotation and reads thus: 


‘The question, indeed, that should be put I would put in these terms: Would 
a reasonable parent regard a refusal to permit the adoption of the child as 
involving a serious risk of affecting the whole future happiness of the child?’ 


Lastly, I would refer to the decision of the Court of Appeal (Davies, Winn and 
KaRMINSKI LJJ) in Re B (an infant) (2). This was an appeal from the Bournemouth 
County Court which refused an application to dispense with the censent of the mother 
of the child on the ground that she was withholding her consent unreasonably within 
the meaning of s 5 (1) (b) of the Act. I need not go into the rather unusual facts of 
the case. The appeal of the applicants for the adoption order was unanimously 
allowed and the adoption sought was approved. The immediate importance of the 
case lies in what was said on the question of construction and, in particular, on the 
views previously expressed by the Court of Appeal in the case which is now before 
your Lordships. Daviss LJ, after considering the structure of s 5 (1) and (2) and the 
distinction to be drawn between sub-s (1) (b) and the other provisions of these sub- 
sections, continues thus: 


‘To put it in another way, the two subsections do not, in my judgment, deal 
with seven examples of improper but similar conduct, they do not constitute 
a genus, and the cases covered by sub-s (1) (b) are not in pari materia with the 
others. However difficult it may be in any individual case to decide whether 
the withholding of consent is unreasonable (even though, as is plain on the 
authorities and as was admitted in the present case by counsel for the mother, 
the test of reasonableness is an objective one), the problem is not rendered any 
easier by the substitution of some other and different word for “unreasonably” 
or “unreasonable”. Indeed, to do so serves only to render the problem more 
difficult and to give the statute a meaning which its words do not bear.’ 


(1) (1962), 106 Sol Jo 611. 
(2) [1970] 3 All ER 1008. 
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Phen, after considering Hitchcock’s case (1) and the judgment of Jenkins LJ in Re K (2) 


] . 
ne Says: 


‘This clear distinction between misconduct or dereliction of duty on the one 
hand and unreasonable withholding of conseut on the other, when applied to 
the present case, shows that s 5 (1) (b) of the present Act deals with an entirely 
different state of affairs from that covered by s 5 (1) (a) and (2). It also, in 
my view, strongly suggests that in order to come within s 5 (1) (b) no element 
of misconduct, culpability or blameworthiness is necessary.’ 


And later, in a review of the leading cases on the subject, Davies LJ expresses his 
approval of the test as laid down by Lorp DENNING MR in Re L (3) and applied by 
PEARSON LJ in Re C (4). In the course of his valuable judgment Winn LJ, after tracing 
the history of the relevant legislation and examining its form, proceeds: 


‘It cannot be doubted that s 5 (2) and s 5 (1) (a) are aimed at parents who have 
forfeited the rights and privileges in relation to their child which would other- 
wise have been inherent in their parenthood; on the other hand, s 5 (1) (b) does 
not, as I see the matter, relate to any form of misconduct in the capacity of 
parent or otherwise, or to any behaviour or defect to which any pejorative epithet 
or any form of condemnation could properly be applied. It simply refers to 
three situations which are the same as those contemplated by and legislated 
for in the 1950 Act, s 3 (1) (a) and (c).’ 


And then, after considering the cases, including the judgments of the Court of Appeal 
in this case, he has this to say: 


‘I feel constrained diffidently to express my dissent from any suggestion that 
it is necessary to show that the refusal of a parent to consent to the adoption 
of his or her child involves any culpable conduct on the part of that parent in 
order to establish that such refusal was unreasonable; in my own quite definite 
opinion a parent may be entirely free from blame and in no respect culpable 
nor justifiably to be reproached in refusing consent to an adoption and yet it 
may in the judgment of the court be quite unreasonable to refuse such consent.’ 


KarMINSKI LJ agrees with the conclusions and reasoning of both his colleagues and is 
expressing the views of all when he adds: 


‘With very real respect to eminent judges who have thought otherwise, I think 
that it is wrong to import into the section the test of culpability or misconduct 
or callous or self-indulgent indifference. In my view the question is whether 
on the facts of this particular case, the mother’s consent was unreasonably 
withheld.’ 


My Lords, in my opinion this review of the authorities leaves no place for what I 
have called the special construction and confirms the tentative view, which I have 
expressed above, as to the meaning and application of the words of s 5 (1) (b) ‘is 
withholding his consent unreasonably’. 

It remains to consider the county court proceedings, and to see whether the learned 
county court judge (a) applied the right test and (b) reached a determination which 
can be sustained on the material that was before him. 


(1) 116 JP 4o1; [1952] 2 All ER 119; [1952] 2 QB 561. 
(2) 117 JP 9, 28; [1952] 2 All ER 877; [1953] 1 QB 117. 
(3) (1962), 106 Sol Jo 611. 

(4) 129 JP 62; [1964] 3 All ER 483; [1965] 2 QB 449. 
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In the Court of Appeal it was held that the judge had applied the wrong test 
and had adopted a ‘welfare’ approach in that, in the words of RussExt LJ, his 


‘decision went entirely on his view as to the best interests of the child, 
notwithstanding his self-reminder that on this point that was not the sole 
consideration.’ 


My Lords, the record of the proceedings is not a verbatim report, but consists of the 
judge’s note of the evidence and counsel’s notes of the judgment; and this undoubted- 
ly adds to the difficulties of following all that was said and done. It is also to be 
observed that the question of dispensing with the respondent’s consent was not 
heard separately as a preliminary issue, all the evidence relating to that issue and 
the merits of the adoption application being heard at the same sitting, with the 
judgment covering both matters. This seems to be a sensible procedure, as it enables 
the withholding parent to hear all the evidence before she gives her own testimony 
and reaches a final decision as to consenting; but it tends to merge the two issues 
in the record and may for this reason add to the difficulties I have mentioned. Despite 
such difficulties, however, I cannot agree that the judge applied the wrong test. 
He quotes as his guide that part of the judgment of Pearson LJ in Re C (1) which con- 
tains the test described by Lorp Denninc MR in Re L (2); and therefore, assuming 
that he means what he has stated so clearly and unequivocally, he has applied what 
I have called the natural construction, and, as I would hold, the correct test. This 
is also confirmed by an examination of the rest of the judgment. It proceeds to canvass 
the circumstances bearing on the welfare of the child, and it is plain enough that the 
judge had no difficulty in forming the view that the adoption would be in the child’s 
best interests. But after that he comes to something he thinks is difficult and, there- 
fore, it would seem, different. It is here that the judgment turns to the question of 
dispensing with the mother’s consent. This concluding part is in these terms, 
according to the note: 


‘Doing the best I can—I find this case difficult—looking at the matter quite 
dispassionately and saying what should a reasonable mother do in these circum- 
stances—consent or refuse consent—I take the view, getting the guidance I can 
from the cases—I take the view that the reasonable mother should consent in 
all the circumstances of this case. It is inevitable—it must be the best for the 
welfare of the child. In all the circumstances I feel she is unreasonably with- 
holding consent in this case. I order that her consent should be dispensed with.’ 


My Lords, I cannot read this passage as meaning that the learned judge dispensed 
with the mother’s consent merely because he regarded adoption as best for the child. 
He has applied Lorp Denninc’s test; he has been at pains to say so; and he has 
experienced a difficulty which does not seem to have troubled him about the view 
that adoption would be for the welfare of the boy. 

The second question is whether there was sufficient evidence to sustain the judge’s 
decision to dispense with the mother’s consent. In my opinion, there was. As I have 
already indicated, this is not an issue to be decided against the parent on considera- 
tions which lack substance or are in doubt. I see no reason to believe that the judge 
erred in this respect, and I regard his determination as depending on much more 
than some minor advantage which adoption could bring. Without attempting to 
summarise the judgment on this aspect of the matter, I think the judge plainly 
found that the child would have a much more stable home life and upbringing with 
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the appellants than with his mother, the respondent. ‘I can’t help feeling there is a 
grave risk of another association and another unwanted child arriving on the scene’ 
was the conclusion of the judge after hearing the respondent's history and seeing and 
hearing her under examination. In my opinion, he had ground enough on which 
to find the respondent unreasonable in withholding her consent. I would therefore 
allow the appeal and restore the adoption order. 


LORD HODSON: This appeal concerns an order for the adoption of a 
small child born in March 1968, who has been living on a fostering basis with the 
appellants, the applicants for an adoption order, since shortly after his birth. The 
respondent, the mother of the child, opposes the order. She failed in her opposition 
before the judge whose order was reversed by the Court of Appeal. The child is 
now technically in the care of the Tower Hamlets local authority under s 1 of the 
Children Act 1948. The question raised is whether, having regard to the relevant 
provisions of the Adoption Act 1958, the facts found by the judge afforded 
any evidence capable in law of satisfying him that the respondent’s consent was 
unreasonably withheld so as to empower him, if so satisfied, to dispense with the 
necessity of such consent. 

I have stated the question in this way although the Court of Appeal, in reversing 
the judge’s finding, took the view that he had erred in law in considering the facts 
in such a way as to cause him to give a wrong decision on the facts. The court thus 
felt itself to be in a position to substitute its own finding of fact for that of the judge 
and much of your Lordships’ time has been spent in considering whether or not the 
Court of Appeal were right in their conclusion that the judge had erred in law so 
as to throw open the facts for a new finding in place of that which he had made. 
It is from this new finding, and the consequent reversal of the judge’s conclusion, that 
consent was unreasonably withheld that the applicants appeal. 

I must refer to some of the sections of the 1958 Act. Section 4 lays it down that no 
adoption order can be made without the consent of the parent, subject to s 5 which 
gives power to dispense with consent in exceptional cases. This section provides: 


‘(1) The court may dispense with any consent required by paragraph (a) of 
subsection (1) of section four of this Act if it is satisfied that the person whose 
consent is to be dispensed with—(a) has abandoned, neglected or persistently 
ill-treated the infant; or (b) cannot be found or is incapable of giving his consent 
or is withholding his consent unreasonably. 

‘(2) If the court is satisfied that any person whose consent is required by the 
said paragraph (a) has persistently failed without reasonable cause to discharge 
the obligations of a parent or guardian of the infant, the court may dispense 
with his consent whether or not it is satisfied of the matters mentioned in sub- 
section (1) of this section.’ 


Section 7 (1) (b) provides that before making an adoption order the court shall be 
satisfied that the order, if made, will be for the welfare of the infant. 

The decision to be taken whether or not consent has been unreasonably withheld 
is anxious and nearly always difficult, bearing in mind that the consequence of 
adoption is that the rights and duties of parents in relation to the infant in question 
are extinguished and vest in the adopter as if the infant were a child born to him in 
lawful wedlock (see s 13 of the Act). 

Before dealing with the facts of the case it is necessary to emphasise that in this 
carefully drawn Act, which takes the place of the Adoption Act 1950 to which I 
must refer, power to dispense with the consent required before an adoption can be 
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made is dealt with in two contrasting paragraphs. Ins 5 (1) (a) the words ‘has aban- 
doned, neglected or persistently ill-treated the infant’ involve a finding of mis- 
behaviour or, if one likes, culpability against the parent. By contrast, s 5 (1) (b) has 
nothing to say about culpability. It is alternative to s 5 (1) (a), and I refer again to 
its wording “cannot be found or is incapable of giving his consent or is withholding 
his consent unreasonably’. The language of s 5 (1) is perfectly plain and is not, | 
think, to be construed by reference to s 5 (2) as was contended before your Lordships. 

The test of unreasonableness is objective, and it has been repeatedly held that the 
withholding of consent could not be held to be unreasonable merely because the 
order, if made, would conduce to the welfare of the child. In Hitchcock v W B (1) 
decided under the 1950 Act which contained provisions to the same effect as the 1958 
Act, Lorp Gopparp CJ said: 


‘the mere fact that the adoption order will be for the benefit of the child 
does not answer the question whether consent is being unreasonably withheld. 
I am not going to attempt, because it would be a most dangerous thing to do, 
to lay down in general terms what would amount to the unreasonable with- 
holding of consent, for circumstances in this life are so various .. .’ 


Devun J, agreeing with Lorp Gopparp, said: ‘it is plain that the... test is 
no longer the welfare of the child.’ He was contrasting the language of the 1950 Act 
with that of the earlier Adoption of Children Act 1926 which gave an absolute 
discretion to dispense with consent. 

The Hitchcock case (1) was approved by the Court of Appeal in Re K (an infant), 
Rogers v Kuzmicz (2) in a judgment of the whole court delivered by Jenkins LJ. The 


court asked itself the question: 


‘in what circumstances is a parent, not guilty of any such misconduct or dere- 
liction of duty [as referred to in the 1950 Act], to be held to have acted unreason- 
ably in withholding his or her consent to an order the effect of which, if made, 
will be to extinguish once and for all his or her parental rights, duties and obliga- 
tions in regard to the infant, and, indeed, the very relationship between them of 
parent and child, and to make the infant thenceforth the child of the adopters 
in substitution for, and to the utter exclusion of, its natural parents?’ 


The court answered the question by saying that one could imagine cases short of 
those mentioned in the Act in which a parent’s withholding of consent to an adoption 
order must be held to be unreasonable, but that, in the view of the court, such cases 
must be exceptional. Following Lorp Gopparp’s judgment in the Hitchcock caes 
it was said that it was unnecessary, undesirable, and, indeed, impracticable to attempt 
a definition covering all possible cases of that kind. Each case must depend on 
its own facts and circumstances. This decision has not been criticised before your 
Lordships or distinguished by reason of the different wording of the 1958 Act or for 
any reason, and I do not resile from it. 

I have thought it right to repeat what was then said because, for some reason or 
another, some recent judgments of the Court of Appeal have imported, or at any rate 
seem to me to have imported, a different test and to have gone some way towards 
substituting other words for the word ‘unreasonably’. The point is well taken in the 
analysis of the language of the section contained in the recent case of Re B (3) in which 
judgment was delivered on 8th October 1970, after the instant case and in particular 
by Davies LJ, who quoted the passage in Re K (an infant) (2) which stated that: ‘the 
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withholding of a parent’s consent to an adoption order cannot be held unreasonable 
merely because the order, if made, would conduce to the welfare of the child.’ 
Davies LJ went on to underline the word ‘merely’, saying: 


‘from nearly all the judgments... it is apparent that one of the matters 
which should be taken into consideration is the welfare of the child. Perhaps 
it would be more accurate to say that one of the matters which a parent ought 
reasonably to take into consideration in deciding whether or not to withhold 
consent should be the prospects and outlook for the child if adopted as compared 
with those if unadopted; these prospects would include material and financial 
prospects, education, general surroundings, happiness, stability of the home 
and the like.’ 


I cannot improve on this statement which is, I think, consistent with an equally 
valuable statement of Lorp DENNING MR in Re L (An Infant) (1) in considering the same 
question when he said: 


‘I must say that in considering whether she is reasonable or unreasonable 
we must take into account the welfare of the child. A reasonable mother surely 
gives great weight to what is better for her child. Her anguish of mind is quite 
understandable; but still it may be reasonable for her to withhold consent. 
We must look and see whether it is reasonable or unreasonable, according to 
what a reasonable woman in her place would do in all the circumstances of the 
case. 


In another case, Re C (an infant) (2), PEARSON LJ adopted and applied the test of Lorp 
DENNING in Re L (1) adding these words: ‘I would think it is right that it is primarily 
the welfare of the child that the mother should have in mind.’ In the same case 
Dietock LJ followed the same line saying: 


‘The question, indeed, that should be put I would put in these terms: 
“Would a reasonable parent regard a refusal to permit the adoption of the 
child as involving a serious risk of affecting the whole future happiness of the 
child?” ’ 


It is true that he previously said: ‘Does the withholding of the consent by the 
parent show a callous or self-indulgent indifference to the welfare of the child?’ 
This is putting the matter in a different way, as WINN LJ pointed out in his judgment, 
and introduces notions of misconduct or dereliction of duty which form no part of 
the concept of unreasonableness under s 5 (1). 

The same comment made by Winn LJ applies to the judgment of Sacus LJ in this 
case. He expressed the view that in order to establish the unreasonableness of a 
refusal of consent there must be shown a high degree of culpability on the part of 
the parent. I would say no more than that I agree with the comments of Winn LJ 
and, in so far as Cross LJ lends countenance to the ‘culpability’ notion in speaking of 
blameworthiness, I cannot accept his formulation of reasonableness in this case. 
Russet LJ did not associate himself with the culpability notion in any way. The 
Scottish cases to which your Lordships have been referred are, I think, in line with 
the test of unreasonableness as propounded by Lorp DENNING MR. 

The facts of the instant case as found by the judge are contained in a note taken 
by counsel and signed by the judge as being in accordance with his recollection of 
what he said at the time. This material is supplemented by the report of the guardian 
ad litem. He began his judgment by accepting the guidance given to him by the 
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passage which I have cited from the judgment of Lorp Denninc in Re L (1), and 
approached the matter objectively, having heard the evidence of one of the applicants 
and the respondent and having read the report of Miss Ramsey, the guardian ad 
litem. 

The respondent left home when she was 17 and went to live with a man by whom 
she had two daughters born out of wedlock. The man left her some time after the 
birth of the second child. She formed an association with another man as a result 
of which W, the subject of these proceedings, was born on 28th March 1968. The 
man left her when he found that she was pregnant. Before the birth she was living 
with her two daughters in a furnished room in Swedenborg Square hoping for a 
council tenancy. The child was born at the London Hospital and, on the respondent’s 
discharge from hospital, was received into the care of the Tower Hamlets children’s 
department, and on 5th April 1968, was placed with the appellants temporarily 
while arrangements were made for adoptive parents to be found. He has been with 
the appellants ever since. Before his birth the respondent was offered better 
accommodation by the local authority where she now lives with her two daughters. 
The respondent was not in a position to take the child back until July 1968 when 
she discussed the question with the child care officer who advised against this course 
as it might disturb the child. The material position then was that the respondent 
was living on social security and family allowances and paying [3 a week rent. 
The appellants are materially in better circumstances and have a stable home. 
The respondent gave consent to the adoption on 4th February 1969, but subsequently 
withdrew her consent and has always since then maintained her desire to keep in 
touch with her child. 

There was no medical evidence, but the judge took into account from the welfare 
point of view the uprooting element involved in taking the child away from the 
appellants and handing over to the respondent after the lapse of some 16 or 17 
months. The judge noted the favourable reports as to the general atmosphere in 
the appellants’ home and compared the difficult circumstances in which the 
respondent was living with no fixed or certain plans. Looking to the future, as he 
had to do, the judge regarded as a legitimate comment the observation of counsel 
that there must be an enormous question mark as to the mother. He concluded by 
saying: 


‘It does seem she does make relationships with men which are very unsatis- 
factory as far as one can see. She may be unlucky. I can’t put it out of my mind. 
I asked her if another unwanted child might arrive on the scene. “No” said the 
[respondent]. I can’t help feeling there is a grave risk of another association 
and another unwanted child arriving on the scene. A grave risk. Again I asked 
the [respondent] about getting married. What if a man says—‘Sons of my 
own, yes. But the son of another man, no. Not a bastard”. There must be 
inevitably, to my mind, a risk of that some time in the future.’ 


The last paragraph of the judgment is, I think, vital, for it shows that the judge 
kept separate in his mind the welfare aspect relevant to the making of an adoption 
order and the different question whether the reasonable mother should consent in 
all the circumstances. I shall quote it in full as it appears in the note of the judgment: 


‘Doing the best I can—I find this case difficult—looking at the matter quite 
dispassionately and saying what should a reasonable mother do in these 
circumstances—consent or refuse consent—I take the view, getting the guidance 
I can from the cases—I take the view that the reasonable mother should consent 
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withholding of a parent’s consent to an adoption order cannot be held unreasonable 
merely because the order, if made, would conduce to the welfare of the child.’ 
Davies LJ went on to underline the word ‘merely’, saying: 


‘from nearly all the judgments... it is apparent that one of the matters 
which should be taken into consideration is the welfare of the child. Perhaps 
it would be more accurate to say that one of the matters which a parent ought 
reasonably to take into consideration in deciding whether or not to withhold 
consent should be the prospects and outlook for the child if adopted as compared 
with those if unadopted; these prospects would include material and financial 
prospects, education, general surroundings, happiness, stability of the home 
and the like.’ 


I cannot improve on this statement which is, I think, consistent with an equally 
valuable statement of Lorp Denninc MR in Re L (An Infant) (1) in considering the same 
question when he said: 


‘[ must say that in considering whether she is reasonable or unreasonable 
we must take into account the welfare of the child. A reasonable mother surely 
gives great weight to what is better for her child. Her anguish of mind is quite 
understandable; but still it may be reasonable for her to withhold consent. 
We must look and see whether it is reasonable or unreasonable, according to 
what a reasonable woman in her place would do in all the circumstances of the 
case. 


In another case, Re C (an infant) (2), Pearson LJ adopted and applied the test of Lorp 
DENNING in Re L (1) adding these words: ‘I would think it is right that it is primarily 
the welfare of the child that the mother should have in mind.’ In the same case 
Dip.ock LJ followed the same line saying: 


‘The question, indeed, that should be put I would put in these terms: 
“Would a reasonable parent regard a refusal to permit the adoption of the 
child as involving a serious risk of affecting the whole future happiness of the 
child?” ’ 


It is true that he previously said: ‘Does the withholding of the consent by the 
parent show a callous or self-indulgent indifference to the welfare of the child?’ 
This is putting the matter in a different way, as W1NN LJ pointed out in his judgment, 
and introduces notions of misconduct or dereliction of duty which form no part of 
the concept of unreasonableness under s 5 (1). 

The same comment made by Winn LJ applies to the judgment of Sacus LJ in this 
case. He expressed the view that in order to establish the unreasonableness of a 
refusal of consent there must be shown a high degree of culpability on the part of 
the parent. I would say no more than that I agree with the comments of Winn LJ 
and, in so far as Cross LJ lends countenance to the ‘culpability’ notion in speaking of 
blameworthiness, I cannot accept his formulation of reasonableness in this case. 
RussELt LJ did not associate himself with the culpability notion in any way. The 
Scottish cases to which your Lordships have been referred are, I think, in line with 
the test of unreasonableness as propounded by Lorp Denninc MR. 

The facts of the instant case as found by the judge are contained in a note taken 
by counsel and signed by the judge as being in accordance with his recollection of 
what he said at the time. This material is supplemented by the report of the guardian 
ad litem. He began his judgment by accepting the guidance given to him by the 


(1) (1962), 106 Sol Jo 611. 
(2) 129 JP 62; [1964] 3 All ER 483; [1965] 2 QB 449. 





Justice of the Peace and Local Government Review Reports, June 19, 1971. 


135 LOCAL GOVERNMENT REVIEW REPORTS 283 


passage which I have cited from the judgment of Lorp Denninc in Re L (1), and 
approached the matter objectively, having heard the evidence of one of the applicants 
and the respondent and having read the report of Miss Ramsey, the guardian ad 
litem. 

The respondent left home when she was 17 and went to live with a man by whom 
she had two daughters born out of wedlock. The man left her some time after the 
birth of the second child. She formed an association with another man as a result 
of which W, the subject of these proceedings, was born on 28th March 1968. The 
man left her when he found that she was pregnant. Before the birth she was living 
with her two daughters in a furnished room in Swedenborg Square hoping for a 
council tenancy. The child was born at the London Hospital and, on the respondent’s 
discharge from hospital, was received into the care of the Tower Hamlets children’s 
department, and on sth April 1968, was placed with the appellants temporarily 
while arrangements were made for adoptive parents to be found. He has been with 
the appellants ever since. Before his birth the respondent was offered better 
accommodation by the local authority where she now lives with her two daughters. 
The respondent was not in a position to take the child back until July 1968 when 
she discussed the question with the child care officer who advised against this course 
as it might disturb the child. The material position then was that the respondent 
was living on social security and family allowances and paying [3 a week rent. 
The appellants are materially in better circumstances and have a stable home. 
The respondent gave consent to the adoption on 4th February 1969, but subsequently 
withdrew her consent and has always since then maintained her desire to keep in 
touch with her child. 

There was no medical evidence, but the judge took into account from the welfare 
point of view the uprooting element involved in taking the child away from the 
appellants and handing over to the respondent after the lapse of some 16 or 17 
months. The judge noted the favourable reports as to the general atmosphere in 
the appellants’ home and compared the difficult circumstances in which the 
respondent was living with no fixed or certain plans. Looking to the future, as he 
had to do, the judge regarded as a legitimate comment the observation of counsel 
that there must be an enormous question mark as to the mother. He concluded by 
saying: 


‘It does seem she does make relationships with men which are very unsatis- 
factory as far as one can see. She may be unlucky. I can’t put it out of my mind. 
I asked her if another unwanted child might arrive on the scene. “No” said the 
[respondent]. I can’t help feeling there is a grave risk of another association 
and another unwanted child arriving on the scene. A grave risk. Again I asked 
the [respondent] about getting married. What if a man says—‘‘Sons of my 
own, yes. But the son of another man, no. Not a bastard”. There must be 
inevitably, to my mind, a risk of that some time in the future.’ 


The last paragraph of the judgment is, I think, vital, for it shows that the judge 
kept separate in his mind the welfare aspect relevant to the making of an adoption 
order and the different question whether the reasonable mother should consent in 
all the circumstances. I shall quote it in full as it appears in the note of the judgment: 


‘Doing the best I can—I find this case difficult—looking at the matter quite 
dispassionately and saying what should a reasonable mother do in these 
circumstances—censent or refuse consent—I take the view, getting the guidance 
I can from the cases—I take the view that the reasonable mother should consent 
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in all the circumstances of this case. It is inevitable—it must be the best for the 
welfare of the child. In all the circumstances I feel she is unreasonably with- 
holding consent in this case. I order that her consent should be dispensed with.’ 


This passage convinces me that the judge was not, as the Court of Appeal thought, 
regarding the matter as ‘a welfare case’. Saying that he found the case difficult he 
must have been applying himself to the question of reasonableness in refusing consent 
which is an anxious and difficult question. On the other hand, looking at the welfare 
aspect relevant to the question whether an adoption should be made in favour of 
the adoptive parents, as s 7 of the 1958 Act required him to do, he had no difficulty. 
He said that the decision was inevitable in favour of the appellants. I do not, therefore, 
find myself able to accept the basic criticism, which underlies the judgments in 
the Court of Appeal, that the judge misdirected himself in law in regarding the 
case from the point of view of welfare and nothing else. He had begun by directing 
himself correctly by reading the passage about welfare from Lorp Denninc’s judg- 
ment in Re L (1), and showed in the last paragraph which I have emphasised that 
he did not regard mere welfare as the deciding factor but that he was deciding what, 
in his opinion, a reasonable mother should do following the test propounded by 
Lorp DenniNG in Re L. This test concluded with the sentence: 


“We must look and see whether it is reasonable or unreasonable according 
to what a reasonable woman would do in all the circumstances of the case.’ 


The judgment of the county court judge did not contain a perverse finding of fact. 
He is not shown to have misunderstood the evidence nor misdirected himself in 
law. In those circumstances, in my opinion, his judgment should be restored, for 
I think that evidence which we heard was capable in law of satisfying him that the 
respondent’s consent was unreasonably withheld so as to empower him, if so 
satisfied, to dispense with the necessity of such consent. I would allow the appeal. 


LORD GUEST: [| have found this a difficult and anxious case. The county 
court judge held that the respondent had unreasonably withheld her consent to 
the adoption of her child, W, by the appellants. The Court of Appeal reversed 
his decision. Although the court were unanimous, their grounds of judgment 
were different. Sacus LJ held that under s 5 (1) (b) of the Adoption Act 1958 an 
element of ‘culpability’ was necessary before it could be shown that the parent had 
unreasonably withheld his or her consent to the adoption. I can see no ground for 
such a construction of s 5 (1) (b). The other grounds contained in sub-s (b) on which 
consent can be dispensed with contain no common element of culpability. Sacus LJ 
has, in my view, wrongly applied the doctrine of interpretation epitomised in the 
Latin maxim noscitur a sociis to the construction of s 5 (1) (b). Cross LJ expresses 
his view in this way: 

‘To bring a case within the section, the court, I would think, must be able to 
say: “This is really too much. Making every allowance for the difficulty of 
your position, in refusing your consent you are failing to face up to obvious 
facts. You are shutting your eyes to a blameworthy degree to the very serious 
consequences which your refusal of consent will almost certainly entail for your 
child”.’ 


Elsewhere he quotes with approval a statement by Diecock LJ when he speaks of a 
self-indulgent indifference to the welfare of the child in Re C (an infant) (2). Here, 
again, Cross LJ was, in my view, putting a gloss on the words of the section which 
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they cannot bear. The section speaks of ‘unreasonably withholding consent’ and the 
interpretation is not assisted by using other words instead of the statutory phraseology. 
The test is an objective one and the question is whether a mother acting reasonably 
in the circumstances would have withheld her consent. 

Russet LJ took a slightly different view and held that the county court judge 
had erred in law in putting the test of unreasonableness as dependent solely on the 
welfare of the child. If I had thought that this was the effect of his Honour’s judgment 
I should have agreed with Russeit LJ. The judgment of the county court judge had 
been subjected to microscopic examination in the course of the hearing. But it must 
be remembered that this was not a considered judgment but was given ex tempore 
at the end of a morning’s hearing and what we have is not a transcript of the judgment 
but only counsel’s longhand note taken—I may say with great clarity—while his 
Honour was giving judgment. It cannot, therefore, be subjected to the same critical 
approach as a conveyancing document. It is suggested by Russet LJ that this was 
a ‘welfare judgment’ pure and simple and this shows that the judge applied the 
wrong test. Most judgments in cases under s 5 (1) (b) must take considerable account 
of welfare in the way explained by Pearson LJ in Re C (1) where he said: 


‘In a passage which was quoted by the learned judge in the course of his long and 
careful judgment ... Lorp DENNING MR said [in Re L (2)]: “In considering the 
matter I quite agree that: (i) the question whether she is unreasonably withhold- 
ing her consent is to be judged at the date of the hearing; and (ii) the welfare of 
the child is not the sole consideration; and (iii) the one question is whether she 
is unreasonably withholding her consent. But I must say that in considering 
whether she is reasonable or unreasonable we must take into account the 
welfare of the child. A reasonable mother surely gives great weight to what is 
better for the child. Her anguish of mind is quite understandable; but still it 
may be unreasonable for her to withhold consent. We must look and see 
whether it is reasonable or unreasonable according to what a reasonable woman 
in her place would do in all the circumstances of the case’’.’ 


This was the test on which the judge, having stated that the test was an objective 
one, directed himself at the outset of his judgment and this was, in my view, the 
correct test. There followed in the judgment a recital of the facts in which the welfare 
of the child not unnaturally formed a prominent part. The judge had in any event 
to consider the aspect of welfare in relation to s 7 (1) (b) of the Act. In the course of 
this recital he refers to the report of the guardian ad litem who made a most careful 
investigation of the circumstances and reached this conclusion: 


‘I am in some difficulty in making a recommendation to the court. I feel 
that the [respondent] could offer her child a good home and could be a good 
mother. However, one would expect the infant to be emotionally affected by 
a change and I rather doubt if the [respondent] would have the emotional 
resources to deal with such difficulties. Her motives are genuine and yet one 
doubts how deep her feelings are for the child after a year without contact. 
The [appellants] have been known to me for a longer period and I am satisfied 
could offer the infant an excellent home with a great deal of love and under- 
standing. The court may be of the opinion that the rights of the natural mother 
should be respected. If there is any doubt in the matter I would recommend 
that on balance the best interests of the infant would lie with the [appellants], 
who have successfully cared for him for the first year of his life and who in the 
future could offer him greater stability and security.’ 


(1) 129 JP 62; [1964] 3 All ER 483; [1965] 2 QB 449. 
(2) (1962), 106 Sol. Jo 611 
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At the end of his Honour’s judgment there occurs this passage: 


‘Doing the best I can—I find this case difficult—looking at the matter quite 
dispassionately and saying what should a reasonable mother do in these circum- 
stances—consent or refuse consent—I take the view, getting the guidance I can 
from the cases—I take the view that the reasonable mother should consent in 
all the circumstances of this case. It is inevitable—it must be the best for the 
welfare of the child. In all the circumstances I feel she is unreasonably with- 
holding consent in this case. I order that her consent should be dispensed with.’ 


This passage shows that the judge was considering separately the question of un- 
reasonably withholding consent under s 5 (1) (b), which he categorises as ‘difficult’, 
from the question of s 7 (1), pure welfare, the finding on which he describes as 
‘inevitable’. 

Although the case was not referred to in the courts below, I think that the opinions 
of the Lord President (Lorp CLypE) and Lorp Sorn in A B and C B v X’s Curator (1) 
express the correct approach to the question. I adopt respectfully Lorp Sorn’s 
judgment: 


‘As I see it, neither of these alternative ways of approaching the question is 
right. The proper way to approach the question is to look at the matter from the 
point of view of the parent and, having regard to the whole circumstances, to 
ask whether the parent’s decision to withhold consent was an unreasonable 
decision for the parent to have made. It might be put something like this:— 
how would a parent, placed in the situation of the actual parent and having the 
qualities or defects of the actual parent, yet considering the situation reasonably, 
have decided the question? Would such a person have come to the conclusion 
that to refuse consent was unreasonable? Or, as Lorp Denninc MR put it, 
in a case in which a mother was withholding her consent, “We must look and 
see whether it is reasonable or unreasonable according to what a reasonable 
woman in her place would do in all the circumstances of the case”’.’ 


In my view, no error of law has been shown to have affected the judgment of the 
learned county court judge. In these circumstances the only question is whether 
there was evidence on which he could come to the conclusion that the respondent 
had unreasonably withheld her consent. Parliament has entrusted the decision of 
this matter in the first instance to the county court and, for my part, I should be 
reluctant to disturb a decision reached without error of law on a matter which must 
depend to a large extent on the impression formed on the trial judge as to the 
character of the mother and other witnesses. I prefer not to rely on my own judgment 
but to say that there was ample evidence on which the judge had reached his conclu- 
sion. I think that the error into which RussgEtt LJ has fallen is to substitute his own 
judgment on the facts for that of the trial judge, as is shown by the passage in the 
judgment. I would allow the appeal and restore the judgment of the county court 
judge. 


LORD DONOVAN: Section 5 (1) of the Adoption Act 1958 specifies six 
grounds on any one of which a parent or guardian’s consent to adoption may be 
dispensed with. These grounds are separate and independent. No genus is constituted 
of which all are species. There is no attribute, for example, common to the parent 
who has ‘persistently ill-treated the infant’ and the parent who ‘cannot be found’ 
or ‘is incapable of giving his consent’. In contrast with these situations, the un- 
reasonable withholding of consent obviously opens up a wider field of enquiry; 


(1) 1963 SC 124. 
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and in enacting such a provision Parliament must have recognised that anything 
like a specification of unreasonableness in this context was impossible. The courts 
would have to judge each case on its own facts. 

It cannot be right, therefore, for a court to decree that unreasonableness for the 
purpose in hand will be limited to conduct exhibiting, at least as one of its features, 
some specified fault. To do this crosses the line between interpretation and attempted 
legislation. It has, however, been done in this case. Sacus LJ refers to ‘the necessity 
first to establish culpable conduct by the parent’. Cross LJ would require ‘a degree 
and standard of unreasonableness which though not amounting to misconduct 
with regard to the child does not fall far short of it’. And in Re C (1) in the Court 
of Appeal ‘callous or self-indulgent indifference’ was specified as the test. It may, 
of course, well be that in particular cases, conduct of the kind so described 
would justify a finding of unreasonableness; I merely say it is not essential to it. 
I think the proper course is to take the language of the section as it stands, and to 
decide whether the withholding of consent is unreasonable according to what a 
reasonable parent would do in all the circumstances of the case. The question is 
to be judged as at the date of the hearing of the application for adoption; the test 
of unreasonableness is objective and not subjective; and while the welfare of the 
child is not, as it is in custody proceedings, the paramount consideration, it is inferior 
in importance to no other. In saying this I am repeating in substance that which 
fell from Lorp DenninG MR in Re L (2) in 1962, with which I still agree. I would also 
endorse what was recently said on this subject by a differently constituted Court of 
Appeal in Re B (an infant) (3). 

Sacus LJ in the present case, besides adopting a construction of the relevant 
provisions which, like all your Lordships, I cannot endorse, went further; and in 
a laudable desire to simplify a difficult problem for all those who may hereafter 
be confronted with it, constructed a series of eight propositions embodying ‘the 
points that fall to be kept in mind as relevant to the approach’ to the decision. 
With some of the propositions in this catalogue I would not presume to quarrel; 
as regards others I would have some reservations: and from others (at least as they 
are expressed) I would dissent. For example, the proposition numbered (7) in the 
judgment seems to suggest that the test of unreasonableness in this context is a 
subjective one, whereas like all your Lordships (and the parties themselves) I think 
it is objective. But the real objection is to any such catalogue at all, the risk being 
that it may be treated as, and given the rigidity of, a code. Yet remembering that 
the same conduct or attribute may make for reasonableness in one parent and for 
unreasonableness in another a judicial endeavour at codification is, I respectfully 
think, better not attempted. 

RusseLt LJ in his judgment does not propound any such construction of s 5 as 
appealed to his colleagues. He does, however, say that: 


‘there may be cases in which the circumstances related to the welfare of 
the child are such that no mother acting reasonably should withhold consent 
to the adoption; but it seems to me that this requires a clear prognosis of 
relative harm to the child if the adoption order is not made... .’ 


I think the last sentence is putting the matter a little too high if it be intended as a 
universal proposition. 

The ground on which Russet LJ reversed the county court judge was that, in his 
opinion, the latter’s decision ‘went entirely on his view as to the best interests of 


(1) 129 JP 62; [1964] 3 All ER 483; [1965] 2 QB 449. 
(2) (1962), 106 Sol Jo 611. 
(3) [1970] 3 All ER 1008. 
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the child’. His colleagues shared this conclusion, Sacus LJ saying of the judgment 
in the county court that ‘taken as a whole it is what might be called “‘a welfare” 
judgment ... and Cross LJ thinking that the judge applied the wrong test: 
‘The question which he asked himself was: “Am I satisfied that the making of the 
adoption order will promote the welfare of this child?’ instead of the question 
whether the respondent was acting unreasonably in withholding her consent. 

Having read and re-read the note of the county court judge’s decision, I do not 
find myself able to share these conclusions. He begins by reminding himself of the 
words of Lorp Denninc MR in Re L (An Infant) (1) and he says specifically that the 
welfare of the child is not the sole consideration he has to take into account. Then, 
after going through the facts, and considering the risk of emotional disturbance in 
the child if transplanted, and the risk inherent in the frailties of the respondent, he 
concludes his judgment by again avowing that he has come to his decision ‘in all 
the circumstances of the case’. In the middle of his judgment he certainly does 
dwell on the guardian ad litem’s report which, in its concluding passages, suggests 
that the welfare of the child would be best served by leaving him with the appellants. 
And the concluding paragraph of the note of his judgment contains these words: 
‘I take the view—that the reasonable mother should consent in all the circumstances 
of the case. It is inevitable—it must be best for the welfare of the child.’ Unless it 
were prompted by s 7 (2) of the Act I find it a little difficult to appreciate the true 
meaning of the last sentence in this passage which sounds slightly out of context. 
One has to remember that it occurs in a longhand note being taken by counsel at 
the time, and a word or two may quite understandably be omitted. But since they 
are preceded by an assertion by the judge that he has taken all the circumstances 
of the case into account, and are followed by a final statement to the same effect, 
I cannot treat the words I have quoted as betraying some sudden aberration on the 
part of the judge leading to a new and completely wrong conception of his task. 
Furthermore, he begins the final paragraph by saying ‘Doing the best I can—I find 
this case difficult...’ As counsel for the appellants observed, what was there in 
the case which was difficult? Certainly not an assessment of the rival prospects of 
welfare. The difficulty was to decide whether consent was being unreasonably 
withheld and it must have been this which was on the judge’s mind, and which he 
says he decides ‘in all the circumstances’. 

While the welfare of the child is not the paramount consideration in adoption 
cases where the parent withholds consent, it remains a matter of great importance. 
This is emphasised when one recalls that other matters which have to be taken into 
consideration become relevant only because of their bearing on that welfare even 
though this may not be expressly stated. For example, in the present case the possible 
frailty of the respondent in relation to men was referred to both in the county court 
and in the Court of Appeal. Yet of itself that is neither here nor there. It is only 
because of its possible impact on the child’s welfare that any such weakness required 
to be considered. And the same can be said of other considerations, bearing at one 
remove only on the child’s welfare, but nevertheless pertinent only to that question. 
The exploration of these matters does not make any judgment predominantly a 
‘welfare’ judgment in any sense which would invalidate it. 

The evidence which the county court judge had before him revealed a case of a 
young girl (the natural mother) leaving home at the age of 17 and going to live with 
a man by whom she had two illegitimate daughters. He left her and she then formed 
a liaison with another man by whom she had the present child—also illegitimate. 
Both fathers have deserted her. Before this third child was born she decided to have 
it adopted and after its birth she signed the required form of consent. Having settled 


(1) (1962), 106 Sol Jo 611. 
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down in better accommodation provided by the local council she withdrew this 
consent about a month later and decided that she would keep the child. She is 
keeping her other two illegitimate children, and looks after them well with the help 
of her own mother and sisters and a female cousin of 27 who lives with her. She 
does not work but lives on social security payments. There is no male influence in 
the home beyond an uncle of the mother, aged about 34, who visits the home about 
once a week. She hopes to get married later. 

The appellants were described by the guardian ad litem as an extremely pleasant 
happily married couple with whom the infant has made good progress. They have 
two other children, one adopted, one natural. The adoptive father works in the 
printing trade and earns {25 a week. He and his wife can give the infant greater 
stability and security. As compared with this, there must be, as the judge clearly 
thought, ‘an enormous question mark’ in relation to the respondent, and quite 
plainly, and quite legitimately, he could not put out of his mind the possibility of 
another association leading to another unwanted child. He assessed this as a grave 
risk. 

Finding the problem of dispensing with the respondent’s consent a difficult one, 
as indeed it is, he came to the conclusion on the whole of the circumstances that it 
ought to be dispensed with and that the adoption order should be made. I think 
the facts before him justified that finding; that he made no error of law; and that 
accordingly his decision should be restored and this appeal allowed. 


Appeal allowed. 


Solicitors: T V Edwards & Co; Wallace Bogan & Co. 
GIL. 


HOUSE OF LORDS 


(Lorp Reip, Lorp Morris oF BorTH-Y-GEsT, ViscouNT DILHORNE, LORD PEARSON AND 
Lorp DIPLock) 


3rd, 4th, 8th, 9th February, 31st March 1971 
TESCO SUPERMARKETS LTD v NATTRASS 


Trade Descriptions—Defence—Act or default of another person—‘Another person’— 
Company—Commission of offence through breach of duty by branch manager—Trade 
Descriptions Act, 1968, s 11 (2), Ss 24 (1). 

By s 11 (2) of the Trade Descriptions Act, 1968: ‘If any person offering to supply any 
goods gives, by whatever means, any indication likely to be taken as an indication that 
the goods are being offered at a price less than that at which they are in fact being offered 
he shall, subject to the provisions of this Act, be guilty of an offence.’ 

By s 24 (1): ‘In any proceedings for an offence under this Act it shall... be a defence 
for the person charged to prove—(a) that the commission of the offence was due... 
to the act or default of another person .. .’ 

The appellants owned some hundreds of supermarkets at one of which they displayed 
notices indicating that they were selling a certain washing powder at 2s 11d a packet instead 
of at the normal price of 3s 11d. When these sales had been in progress for some time a 
customer at the store asked for a packet of the powder at the reduced price indicated in the 
notices. He was told that there were no more packets available at the reduced price, and he 
paid 3s11d for a packet. At that time the reduced price notices had not been removed. The 
appellants having been charged with an offence unders 11 (2) (supra) it appeared that a shop 
assistant whose duty it was to put out fresh stock for sale had found that there were no more 
of the specially marked packets in stock and so had put out a number of packets marked 
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at the normal price, but she had failed to inform the manager, as she should have, of 
what she had done, and the manager did not, as was his duty, take steps to see either that 
specially priced packets were available for sale or that the notices were removed. 

Hetp: while a person such as a director or some other superior officer of a company 
who performed functions of management and spoke and acted as the company could 
not be ‘another person’ within s 24 (1) (supra), a shop manager in such a multiple business 
as that of the appellants could not be regarded as part of the appellant company’s direct- 
ing mind and will and so he could come within the words ‘another person’ in the 
subsection; therefore, the appellants, having committed the offence owing to the act 
or default of the manager in failing properly to supervise the work of the shop assistant, 
and having shown that they had taken all reasonable precautions and exercised all due 
diligence to avoid the commission of the offence, were entitled to avail themselves of 
the defence afforded by s 24 (1). 

R C Hammett Ltd v London County Council (1933), 97 JP 105, and Series v Poole [1969] 1 
QB 676, overruled. 


AppgeaL by Tesco Supermarkets Ltd against an order of the Divisional Court 
dismissing their appeal against their conviction by justices sitting at Northwich 
of an offence under s 11 (2) of the Trade Descriptions Act 1968 on an information 
preferred by the respondent, William Kenneth Nattrass. 


Andrew Rankin QC and J P M Phillips for the appellants. 
E S Fay QC and R M Yorke for the respondent. 


Their Lordships took time for consideration. 


31st March. The following opinions were delivered. 


LORD REID: The appellants own a large number of supermarkets in which 
they sell a wide variety of goods. The goods are put out for sale on shelves or stands, 
each article being marked with the price at which it is offered for sale. The 
customer selects the articles he wants, takes them to the cashier, and pays the price. 
From time to time the appellants, apparently by way of advertisement, sell ‘flash 
packs’ at prices lower than the normal price. In September 1969 they were selling 
Radiant washing powder in this way. The normal price was 3s 11d but these packs 
were marked and sold at 2s 11d. Posters were displayed in the shops drawing attention 
to this reduction in price. These prices were displayed in the appellants’ shop at 
Northwich on 26th September. Mr Coane, an old age pensioner, saw this and went to 
buy a pack. He could only find packs marked 3s 11d. He took one to the cashier who 
told him that there were none in stock for sale at 2s 11d. He paid 3s 11d and com- 
plained to an inspector of weights and measures. This resulted in a prosecution under 
the Trade Descriptions Act 1968 and the appellants were fined £25 and costs. 

Section 11 (2) of the Act provides: 

‘If any person offering to supply any goods gives, by whatever means, any 
indication likely to be taken as an indication that the goods are being offered at a 
price less than that at which they are in fact being offered he shall, subject to the 
provisions of this Act, be guilty of an offence.’ 


It is not disputed that that section applies to this case. The appellants relied on s 24 (1) 
which provides: 


‘In any proceedings for an offence under this Act it shall, subject to subsection 
(2) of this section, be a defence for the person charged to prove—{a) that the 
commission of the offence was due to a mistake or to reliance on information 
supplied to him or to the act or default of another person, an accident or some 
other cause beyond his control; and (b) that he took all reasonable precautions 
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and exercised all due diligence to avoid the commission of such an offence by 
himself or any person under his control.’ 


The relevant facts as found by the justices were that on the previous evening a shop 
assistant, Miss Rogers, whose duty it was to put out fresh stock found that there 
were no more of the specially marked packs in stock. There were a number of packs 
marked with the ordinary price so she put them out. She ought to have told the 
shop manager, Mr Clement, about this but she failed to do so. Mr Clement was 
responsible for seeing that the proper packs were on sale, but he failed to see to this 
although he marked his daily return: ‘All special offers OK’. The justices found that 
if he had known about this he would either have removed the poster advertising 
the reduced price or given instructions that only 2s 11d was to be charged for the 
packs marked 3s 11d. Section 24 (2) requires notice to be given to the prosecutor if 
the accused is blaming another person and such notice was duly given naming 
Mr Clement. 

In order to avoid conviction the appellants had to prove facts sufficient to satisfy 
both parts of s 24 (1) of the 1968 Act. The justices held that they 

‘had exercised all due diligence in devising a proper system for the opera- 
tion of the said store and by securing so far as was reasonably practicable that 
it was fully implemented and thus had fulfilled the requirements of 
S$ 24 (1) (b).’ 

But they convicted the appellants because in their view the requirements of s 24 (1) (a) 
had not been fulfilled; they held that Mr Clement was not ‘another person’ within 
the meaning of that provision. The Divisional Court held that the justices were 
wrong in holding that Mr Clement was not ‘another person’. The respondent did 
not challenge this finding of the Divisional Court so I need say no more about it than 
that I think that on this matter the Divisional Court was plainly right. But that court 
sustained the conviction on the ground that the justices had applied the wrong 
test in deciding that the requirements of s 24 (1) (b) had been fulfilled. In effect that 
court held that the words ‘he took all reasonable precautions...’ do not mean 
what they say; ‘he’ does not mean the accused, it means the accused and all his 
servants who were acting in a managerial or supervisory capacity. I think that earlier 
authorities virtually compelled the Divisional Court to reach this strange construction. 
So the real question in this appeal is whether these earlier authorities were rightly 
decided. But before examining those earlier cases I think it necessary to make some 
general observations. 

Over a century ago the courts invented the idea of an absolute offence. The 
accepted doctrines of the common law put them in a difficulty. There was a pre- 
sumption that when Parliament makes the commission of certain acts an offence 
it intends that mens rea shall be a constituent of that offence whether or not there 
is any reference to the knowledge or state of mind of the accused. And it was and 
is held to be an invariable rule that where mens rea is a constituent of any offence 
the burden of proving mens rea is on the prosecution. Some day this House may 
have to re-examine that rule, but that is another matter. For the protection of pur- 
chasers or consumers Parliament in many cases made it an offence for a trader to 
do certain things. Normally those things were done on his behalf by his servants 
and cases arose where the doing of the forbidden thing was solely the fault of a 
servant, the master having done all he could to prevent it and being entirely ignorant 
of its having been done. The just course would have been to hold that, once the 
facts constituting the offence had been proved, mens rea would be presumed unless 
the accused proved that he was blameless. The courts could not, or thought they 
could not, take that course. But they could and did hold in many such cases on a 
construction of the statutory provision that Parliament must be deemed to have 
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intended to depart from the general rule and to make the offence absolute in the 
sense that mens rea was not to be a constituent of the offence. 

This has led to great difficulties. If the offence is not held to be absolute the require- 
ment that the prosecutor must prove mens rea makes it impossible to enforce the 
enactment in very many cases. If the offence is held to be absolute that leads to the 
conviction of persons who are entirely blameless: an injustice which brings the 
law into dispute. So Parliament has found it necessary to devise a method of avoiding 
this difficulty. But instead of passing a general enactment that it shall always be a 
defence for the accused to prove that he was no party to the offence and had done 
all he could to prevent it, Parliament has chosen to deal with the problem piece- 
meal and has in an increasing number of cases enacted in various forms with regard 
to particular offences that it shall be a defence to prove various exculpatory circum- 
stances. In my judgment the main object of these provisions must have been to 
distinguish between those who are in some degree blameworthy and those who are 
not, and to enable the latter to escape from conviction if they can show that they 
were in no way to blame. I find it almost impossible to suppose that Parliament 
or any reasonable body of men would as a matter of policy think it right to make 
employers criminally liable for the acts of some of their servants but not for those 
of others and I find it incredible that a draftsman, aware of that intention, would 
fail to insert any words to express it. But in several cases the courts, for reasons 
which it is not easy to discover, have given a restricted meaning to such provisions. 
It has been held that such provisions afford a defence if the master proves that the 
servant at fault was the person who himself did the prohibited act, but that they 
afford no defence if the servant at fault was one who failed in his duty of supervision 
to see that his subordinates did not commit the prohibited act. Why Parliament 
should be thought to have intended this distinction or how as a matter of construction 
these provisions can reasonably be held to have that meaning is not apparent. 

In some of these cases the employer charged with the offence was a limited 
company. But in others the employer was an individual and still it was held that he, 
though personally blameless, could not rely on these provisions if the fault which 
led to the commission of the offence was the fault of a servant in failing to carry 
out his duty to instruct or supervise his subordinates. Where a limited company 
is the employer difficult questions do arise in a wide variety of circumstances in 
deciding which of its officers or servants is to be identified with the company so that 
his guilt is the guilt of the company. 

I must start by considering the nature of the personality which by a fiction the 
law attributes to a corporation. A living person has a mind which can have know- 
ledge or intention or be negligent and he has hands to carry out his intentions. A 
corporation has none of these; it must act through living persons, though not always 
one or the same person. Then the person who acts is not speaking or acting for the 
company. He is acting as the company and his mind which directs his acts is the 
mind of the company. There is no question of the company being vicariously liable. 
He is not acting as a servant, representative, agent or delegate. He is an embodiment 
of the company or, one could say, he hears and speaks through the persona of the 
company, within his appropriate sphere, and his mind is the mind of the company. 
If it is a guilty mind then that guilt is the guilt of the company. It must be a question 
of law whether, once the facts have been ascertained, a person in doing particular 
things is to be regarded as the company or merely as the company’s servant or 
agent. In that case any liability of the company can only be a statutory or vicarious 
liability. 

In Lennard’s Carrying Co Ltd v Asiatic Petroleum Co Ltd (1) the question was whether 


(1) [1915] AC 705; [1914-15] All ER Rep 280. 
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damage had occurred without the ‘actual fault or privity’ of the owners of a ship. 
The owners were a company. The fault was that of the registered managing owner 
who managed the ship on behalf of the owners and it was held that the company 
could not dissociate itself from him so as to say that there was no actual fault or 
privity on the part of the company. Viscounr HALDANE LC said: 


‘For if Mr. Lennard was the directing mind of the company, then his action 
must, unless a corporation is not to be liable at all, have been an action which 
was the action of the company itself within the meaning of s. 502 [of the Merchant 
Shipping Act, 1894] . . . It must be upon the true construction of that section in 
such a case as the present one that the fault or privity is the fault or privity of 
somebody who is not merely a servant or agent for whom the company is liable 
upon the footing respondeat superior, but somebody for whom the company 
is liable because his action is the very action of the company itself.’ 


Reference is frequently made to the judgment of Denninc LJ in H L Bolton (Engineering) 
Co Ltd v T J Graham & Sons Ltd (1). He said: 


‘A company may in many ways be likened to a human body. It has a brain 
and nerve centre which controls what it does. It also has hands which hold 
the tools and act in accordance with directions from the centre. Some of the 
people in the company are mere servants and agents who are nothing more 
than hands to do the work and cannot be said to represent the mind or will. 
Others are directors and managers who represent the directing mind and will 
of the company, and control what it does. The state of mind of these managers 
is the state of mind of the company and is treated by the law as such.’ 


In that case the directors of the company only met once a year; they left the manage- 
ment of the business to others, and it was the intention of those managers which 
was imputed to the company. I think that was right. There have been attempts 
to apply Denninc LJ’s words to all servants of a company whose work is brain work, 
or who exercise some managerial discretion under the direction of superior officers 
of the company. I do not think that Denne LJ intended to refer to them. He only 
referred to those who ‘represent the directing mind and will of the company, and 
control what it does’. 

I think that is right for this reason. Normally the board of directors, the managing 
director and perhaps other superior officers of a company carry out the functions 
of management and speak and act as the company. Their subordinates do not. 
They carry out orders from above and it can make no difference that they are given 
some measure of discretion. But the board of directors may delegate some part of 
their functions of management giving to their delegate full discretion to act indepen- 
dently of instructions from them. I see no difficulty in holding that they have thereby 
put such a delegate in their place so that within the scope of the delegation he can 
act as the company. It may not always be easy to draw the line but there are cases 
in which the line must be drawn. Lennard’s case (2) was one of them. 

In some cases the phrase alter ego has been used. I think it is misleading. When 
dealing with a company the word ‘alter’ is I think misleading. The person who speaks 
and acts as the company is not alter. He is identified with the company. And when 
dealing with an individual no other individual can be his alter ego. The other 
individual can be a servant, agent, delegate or representative but I know of neither 
principle nor authority which warrants the confusion (in the literal or original 
sense) of two separate individuals. 


(1) [1956] 3 All ER 624; [1957] 1 QB 159. 
(2) [1915] AC 705; [1914-15] All ER Rep 280. 
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The earliest cases dealing with this matter which were cited were R C Hammett Ltd v 
Crabb, R C Hammett Ltd v Beldam (1) and R C Hammett Ltd v London County Council (2). 
In both a servant of the accused company had infringed the provisions of s 5 (2) of 
the Sale of Food (Weights and Measures) Act 1926. Section 12 (5) exempted the 
employer from penalty if he charged another person as the actual offender and 
could prove: 


‘to the satisfaction of the court that he had used due diligence to enforce 
the execution of this Act, and that the said other person had committed the 
offence in question without his consent, connivance or wilful default. . .’ 


In the earlier case the offence was committed by the shop manager personally and 
he knew that he was committing an offence. A conviction was quashed on the 
ground that the magistrate had treated the question whether the employer had 
used due diligence as one of law, that it was really one of fact and that there was 
no evidence on which the magistrate could reach his decision. In the second case 
the offence was committed by a subordinate; the shop manager had warned him 
but had not exercised due diligence to see that his instructions were obeyed. Again 
the justices convicted on the ground that the owners were responsible for lack of 
due diligence in their manager. This time the conviction was upheld by the same 
court. It was argued for the respondents that the employer is responsible for the 
acts or omissions of all persons above the actual offender. It seems to me obvious 
that that is a matter of law depending on the proper construction of the statutory 
provision. But Lorp Hewarr CJ, did not so regard it. He said that there was evidence 
on which quarter sessions could arrive at their opinion and that they were entitled 
to come to the conclusion that the appellants were responsible for the manager’s 
lack of due diligence. 

I find these cases most unsatisfactory. There is no explanation of how it could be 
a question of fact whether the provisions of s 12 (5) meant that what the employer 
had to prove was that he personally had used due diligence, or that he also had to 
prove that some or all of his servants had also done so. But the court did not deal 
with that. Nevertheless because the only difference between the two cases appears 
to have been that in the first the shop manager was himself the offender whereas 
in the second the fault was lack of supervision, these cases have been thought to 
afford authority for the proposition that an employer has a defence if the only fault 
was in the actual offender but not if there was fault of any of his servants superior 
to the actual offender. I can find no warrant for that proposition in the terms of s 12 (5). 
Both parts of the provision—that the employer had used due diligence and that the 
offence had been committed without his consent, connivance or wilful defaulr— 
appear to me plainly to refer to the employer personally and to no one else. 

I agree with the view of the Lord Justice-General (Lorp Cooper) in a case dealing 
with the same Act, Dumfries and Maxwelltown Co-operative Society v Williamson (3) that: 


‘The underlying idea manifestly is that there should not be vicarious 
responsibility for an infringement of the Act committed without the consent or 
connivance of an employer .. .’ 


In the next two cases a company was accused and it was held liable for the fault of a 
superior officer. In Director of Public Prosecutions v Kent & Sussex Contractors Ltd (4) 


(1) (1931), 95 JP 180. 
(2) (1933), 97 JP 105. 
(3) 1950 JC 76. 
(4) 108 JP 1; [1944] 1 All ER 119; [1944] KB 146. 
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he was the transport manager. In R v ICR Haulage Ltd (1) it was held that a company 
can be guilty of common law conspiracy. The act of the managing director was 
held to be the act of the company. I think that a passage in the judgment is too 
widely stated: 


“Whether in any particular case there is evidence to go to a jury that the 
criminal act of an agent, including his state of mind, intention, knowledge 
or belief is the act of the company, and in cases where the presiding judge so 
rules whether the jury are satisfied that it has been so proved, must depend 
on the nature of the charge, the relative position of the officer or agent and the 
other relevant facts and circumstances of the case.’ 


This may have been influenced by the erroneous views expressed in the two Hammett 
cases. I think that the true view is that the judge must direct the jury that if they 
find certain facts proved then as a matter of law they must find that the criminal 
act of the officer, servant or agent including his state of mind, intention, knowledge 
or belief is the act of the company. I have already dealt with the considerations to 
be applied in deciding when such a person can and when he cannot be identified 
with the company. I do not see how the nature of the charge can make any difference. 
If the guilty man was in law identifiable with the company then whether his offence 
was serious or venial his act was the act of the company but if he was not so identifiable 
then no act of his, serious or otherwise, was the act of the company itself. 

In John Henshall (Quarries) Ltd v Harvey (2) a company was held not criminally 
responsible for the negligence of a servant in charge of a weighbridge. In Magna 
Plant Ltd v Mitchell (3) the fault was that of a depot engineer and again the company 
was held not criminally responsible. I think these decisions were right. In the Magna 
Plant case LoRD PARKER CJ said: 


‘knowledge of a servant cannot be imputed to the Company unless he 
is a servant for whose actions the Company are criminally responsible, and 
as the cases show, that only arises in the case of a company where one is con- 
sidering the acts of responsible officers forming the brain, or in the case of an 
individual, a person to whom delegation in the true sense of the delegation 
of management has been passed.’ 


I agree with what he said with regard to a company. But delegation by an individual 
is another matter. It has been recognised in licensing cases but that is in my view 
anomalous (see Vane v Yiannopoullos (4)). 

The latest important authority is Series v Poole (5). That was an appeal against the 
dismissal of an information that the holder of a carrier’s licence had failed to keep 
or cause to be kept records required by the Road Traffic Act 1960 with regard to the 
driver of a vehicle. That was an absolute offence but that was amended by the 
Road Traffic Act 1962 which provided by s 20 that it should “be a defence to prove 
that he used all due diligence to secure compliance with those provisions’. The 
respondent proved that he had given proper instructions to the driver, that he 
employed a secretary to check the driver’s records and had, to begin with, super- 
vised her work, but that thereafter she failed to make proper checks. The justices 
held, possibly wrongly, that the accused had used all due diligence as required by 
the Act. The court accepted that finding but nevertheless sent the case back with a 


(1) 108 JP 181; [1944] 1 All ER 691; [1944] KB 55 
(2) 129 JP 224; [1965] 1 All ER 725; [1965] 2 QB 2 
(3) (1966) 110 Sol Jo 349. 
(4) [1964] 3 All ER 820; [1965] AC 486. 
(5) [1967] 3 All ER 849; [1969] 1 QB 676. 


I 
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33. 





Justice of the Peace and Local Government Review Reports, June 26, 1971. 


296 JUSTICE OF THE PEACE AND Vol. 


direction to convict. Lorp ParKER CJ dealt with the case on the basis that the accused 
had done everything that was reasonable. He said: 


‘He may ... acting perfectly reasonably, appoint somebody else to perform 
his duty, his alter ego, and in that case, as it seems to me, if the alter ego fails 
in his duty the employer is liable. Equally, if the employer seeks to rely on the 
defence under s. 20, he must show that the alter ego has observed due diligence.’ 


I have already said that the phrase alter ego is misleading. In my judgment this 
case was wrongly decided and should be overruled. When the second statute intro- 
duced a defence if the accused proved that “he used all due diligence’ I think that it 
meant what it said. As a matter of construction I can see no ground for reading in 
‘he and all persons to whom he has delegated responsibility’. And if I look to the 
purpose and apparent intention of Parliament in enacting this defence I think that 
it was plainly intended to make a just and reasonable distinction between the 
employer who is wholly blameless and ought to be acquitted and the employer 
who was in some way at fault, leaving it to the employer to prove that he was in 
no way to blame. 

What good purpose could be served by making an employer criminally respon- 
sible for the misdeeds of some of his servants but not for those of others? It is some- 
times argued—it was argued in the present case—that making an employer criminally 
responsible, even when he has done all that he could to prevent an offence, affords 
some additional protection to the public because this will induce him to do more. 
3ut it he has done all he can how can he do more? I think that what lies behind this 
argument is a suspicion that justices too readily accept evidence that an employer 
has done all he can to prevent offences. But if justices were to accept as sufficient 
a paper scheme and perfunctory efforts to enforce it they would not be doing their 
duty—that would not be “due diligence’ on the part of the employer. Then it is said 
that this would involve discrimination in favour of a large employer like the appel- 
lants against a small shopkeeper. But that is not so. Mr Clement was the ‘opposite 
number’ of the small shopkeeper and he was liable to prosecution in this case. The 
purpose of this Act must have been to penalise those at fault, not those who were 
in no way to blame. 

The Divisional Court decided this case on a theory of delegation. In that they 
were following some earlier authorities. But they gave far too wide a meaning to 
delegation. I have said that a board of directors can delegate part of their functions 
of management so as to make their delegate an embodiment of the company within 
the sphere of the delegation. But here the board never delegated any part of their 
functions. They set up a chain of command through regional and district supervisors, 
but they remained in control. The shop managers had to obey their general directions 
and also to take orders from their superiors. The acts or omissions of shop managers 
were not acts of the company itself. 

In my judgment the appellants established the statutory defence. I would there- 
fore allow this appeal. 


LORD MORRIS OF BORTH-Y-GEST: The main question which is raised 
in this appeal is whether, on the findings of fact of the justices, the appellants, 
Tesco Supermarkets Ltd (‘the company’) established a defence under the provisions 
of s 24 (1) of the Trade Descriptions Act 1968. The terms of s 24 (1) are as follows: 


‘In any proceedings for an offence under this Act it shall, subject to subsection 
(2) of this section, be a defence for the person charged to prove—(a) that the 
commission of the offence was due to a mistake or to reliance on information 
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supplied to him or to the act or default of another person, an accident or some 
other cause beyond his control; and (b) that he took all reasonable precautions 
and exercised all due diligence to avoid the commission of such an offence by 
himself or any person under his control.’ 


There were ‘proceedings for an offence under’ the Act. The company was the 
‘person charged’. The Case Stated finds that the company is ‘a nationally known 
public company who own many hundred stores’. There are at least 230 such stores 
in the north. In one of these, on 26th September 1969, there was in the window 
(and there had been for some days previously) a poster which proclaimed that a 
customer could purchase a certain package for 1s less than its normal price of 3s 11d. 
An advertisement so stating had appeared in local and national newspapers. For 
a number of days prior to 26th September there had been displayed in the particular 
store and on a separate fixture a number of the packages on each of which was the 
legend ‘1s off recommended price’. But at 10.00 am on 26th September there were 
no packages so marked. Packages of that variety were displayed for sale—but each 
had a price marking of 3s 11d; they were on a shelf which had a price marking of 
3s 11d. It was at 10.00 am that a customer searched the store for one of the packages 
at the price of 2s 11d. He had expected to find one at that reduced price. He could 
not. He could only find those at the marked price of 3s 11d. He took one of those 
and asked its price of the cashier. Being informed that there were none of the packages 
in stock for sale at 2s 11d he was charged and paid the higher price. 

A breakdown in the system had occurred. During the period of a special offer all 
packages marked with the normal price should have been removed from display. 
If any special offer stock was sold out the manager should have been so informed 
in order that he could remove any display notice that would be misleading. Actually 
on the evening of 25th September an assistant had noticed that none of the special 
offer packages remained on display; she had thereupon filled the appropriate 
fixture with packages having the :marked price of 3s 11d; she had not reported to 
the manager either the dearth of packages marked 2s 11d or her action in placing 
in the fixture those marked 3s 11d. The manager had over-estimated his stock 
of packages at the reduced price; he thought that four cases were full which were 
in factempty. Furthermore, the manager did not check the fixture on 26th September 
though in his weights and measures book for that morning there was an entry ‘All 
special offers OK’. Had he realised that the store had sold out of the reduced price 
packages he would either have removed that part of the poster which related to 
them or he would have reduced the price of the packages in the store to 2s 11d. 
The store was, on the date in question, displaying for sale many thousands of different 
lines including many which were offered at reduced prices, (referred to as ‘flash’ 
offers). 

On the facts as found it appeared, therefore, that an offence had been committed. 
There had been a misleading indication as to price. It is provided by s 11 (2) of the 
Act as follows: 


‘If any person offering to supply any goods gives, by whatever means, any 
indication likely to be taken as an indication that the goods are being offered 
at a price less than that at which they are in fact being offered he shall, subject 
to the provisions of this Act, be guilty of an offence.’ 


There was an indication which was likely to be taken as an indication that the 
packages in question were being offered at 2s 11d whereas the customer in the shop 
found that they were being offered at 3s 11d. So the question arises as to who was 
guilty of an offence. An information was preferred against the appellants for that 
they in offering to supply the package gave an indication by means of a notice bearing 
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a statement that the goods were being offered at a price less than that at which they 
were in fact being offered (i e 3s 11d). 

It has been suggested that the appellants could not be held to have committed 
the offence. In this connection reference may be made to a passage in the judgment 
of Viscount READING CJ in Mousell Brothers v London and North-Western Ry (1) where 
he said: 


‘Prima facie, then, a master is not to be made criminally responsible for the 
acts of his servant to which the master is not a party. But it may be the intention 
of the legislature, in order to guard against the happening of the forbidden 
thing, to impose a liability upon a principal even though he does not know of, 
and is not a party to, the forbidden act done by his servant. Many statutes are 
passed with this object. Acts done by the servant of the licensed holder of 
licensed premises render the licensed holder in some instances liable, even 
though the act was done by his servant without the knowledge of the master. 
Under the Food and Drugs Acts there are again instances well known in these 
courts where the master is made responsible, even though he knows nothing 
of the act done by his servant, and he may be fined or rendered amenable to 
the penalty enjoined by the law. In those cases the legislature absolutely forbids 
the act and makes the principal liable without a mens rea.’ 


It will have been seen, however, that under s 11 (2) it is only ‘subject to the provisions 
of’ the Act that a person is guilty of an offence. The Act provides for certain defences 
which the person charged may prove; if he proves one of them then he is not guilty. 


The terms of s 24 (1) of the Act have been set out above. Subsection (2) imposes a 
requirement of serving a notice in cases where the defence involves attributing the 
offence to the act or default of another person or to reliance on information supplied 
by another person; the notice is to the prosecutor and it must give information 
identifying (or assisting to identify) that other person. The company gave the 
requisite notice. It was to the effect that the contravention of s 11 (1) was due to the 
act or default of the manager of the store in question. 

3ut for one point the justices would have found that the defence was proved: 
but for that one point they would have acquitted the company. They found (i) 
that the company had established that the commission of the offence was due to 
the act or default of the manager of the store by his failure to see that the company’s 
policy was correctly carried out and/or to correct the errors of the staff under him, 
and (ii) that the company had proved that they had taken all reasonable precautions 
and had exercised all due diligence to avoid the commission of the offence under 
s 11 (2) either by themselves or by any person under their control. They had exercised 
all due diligence in devising a proper system for the operation of the store and by 
securing as far as was reasonably practicable that it was fully implemented. In the 
careful and ample Statement of Case the magistrates set out in much detail their 
reasons for arriving at these conclusions. They need not be here repeated. Suffice 
it to say that the Case describes the system of administration and the various steps 
taken by the company to ensure that the manager was instructed and continuously 
and fully instructed in regard to the proper management of the store. There was a 
careful and reasonable system of selection of managers. Furthermore, the Case 
describes in detail the various steps taken by the company in the exercise of super- 
vision over the manager and the proper running of the store. The manager of the 
store had under him an assistant manager and there were various section heads; 
the total number of the staff in the store was 60. It was found that the company 
had provided adequate staff and equipment for the running of the store. Then 


(1) 81 JP 305; [1917] 2 KB 836; [1916-17] All ER Rep 110. 
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there was a ‘ladder of responsibility’ of those whose work was that of supervision. 
Thus there were branch inspectors whose duties (involving regular attendances) 
were solely those of supervision in regard to some six or eight stores. There were 
area controllers who in regard to some 24 stores supervised the branch inspectors 
as well as the managers and the operation of such stores; their duties also involved 
regular attendance at stores. There was a regional director who was responsible 
for a number of stores and the supervision of the area controllers, branch inspectors 
and managers for them. 

The one point which resulted in the conviction rather than the acquittal of the 
company was that the justices were not satisfied that the manager was ‘another 
person’ within the meaning of s 24 (1) (a). They considered that the manager repre- 
sented the company in his supervisory capacity and that the company were responsible 
for his lack of diligence in that capacity with the result that he was not ‘another 
person’. They considered that the ‘original act or default’ had been that of a lady 
on the staff at the store and that the ‘act or default’ of the manager lay in his failure 
to instruct her or supervise her. 

A point had been argued before the justices whether an offence under s 11 (2) 
had been made out. They considered that it had. They stated two questions for the 
opinion of the High Court, ie, (i) whether they were correct in concluding that an 
offence under s 11 (2) had been made out and (ii) whether they were correct in con- 
cluding that the manager was not ‘another person’ within the meaning of s 24 (1) (a). 
The Divisional Court held that they were correct in regard to (i) and that matter 
was not pursued before your Lordships. In regard to (ii) it was accepted by the 
respondent in the Divisional Court, and it was common ground, that the manager 
was ‘another person’ within the meaning of s 24 (1) (a). It was said that where a 
defendant is an individual then any other individual could be ‘another person’ and 
that where a defendant is a company or corporate body then any individual could be 
‘another person’ provided that he is not a person within s 20 carrying out functions 
as such person. Section 20 is in the following terms: 


‘(1) Where an offence under this Act which has been committed by a body 
corporate is proved to have been committed with the consent and connivance 
of, or to be attributable to any neglect on the part of, any director, manager, 
secretary or other similar officer of the body corporate, or any person who was 
purporting to act in any such capacity, he as well as the body corporate shall be 
guilty of that offence and shall be liable to be proceeded against and punished 
accordingly. 

‘(2) In this section “director’’, in relation to any body corporate established 
by or under any enactment for the purpose of carrying on under national 
ownership any industry or part of an industry or undertaking, being a body 
corporate whose affairs are managed by the members thereof, means a member 
of that body corporate.’ 


It was held that the word ‘manager’ in that section denoted someone managing 
the affairs of the company rather than someone in the position of the manager of a 
store as in the present case. 

On those conclusions it would have followed that on the Case as stated the appeal 
would have been allowed. The Divisional Court, however, took the view and they 
were invited to take the view that the magistrates had not applied their minds to 
the ‘real question’ which arose. The Divisional Court considered that that question 
was whether the defence under s 24 (1) was open to the appellants in view of the 
finding of the justices that the manager had been guilty of a failure in his duty of 
supervision of the staff under him in the store. On the assumption that the appeliants 
had set up an efficient system, or one that could not be criticised, the Divisional 
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Court considered that the question arose whether the company was deprived 
of a defence under s 24 (1) if it was shown that there was a failure by someone to whom 
the duty of carrying out the system was ‘delegated’ properly to carry out that 
function. As the Divisional Court considered that all the facts were sufficiently 
found so that the ‘real question’ could be answered even though it was not a question 
raised, and as they considered that the manager of the store was a person to whom 
the company had, in respect of that particular store, ‘delegated’ their duty to take all 
reasonable precautions and to exercise all due diligence to avoid the commission 
of an offence, they concluded that it was impossible for the magistrates to find that 
the company had satisfied the requirements of s 24 (1) (b). Accordingly, they dis- 
missed the appeal. In granting leave to appeal the court certified the point of law 
of public general importance in the following terms: 


‘Whether a person charged with an offence under s 11 (2) of the Trade 
Descriptions Act 1968 in a retail shop owned by him would have a defence 
under s 24 (1) of the said Act if (a) he instituted an efficient system to avoid 
the commission of offences under the Act by any person under his control; 
(b) he reasonably delegated to the manager of the shop the duty of operating 
the said system in that shop; (c) the manager failed to perform such duty 
efficiently; (d) the offence charged was committed by reason of such failure; 
(e) such failure by the said manager is the “act or default of another person”’ 
relied on under s 24 (1) (a).’ 


My Lords, we are here only concerned with the question whether the company 
committed an offence. If the nature of the offence under s 11 (2) was such that, 
under the perhaps rather exceptional principle already referred to, the company 
could be held to be guilty of it—it would only be guilty if it failed to prove one of 
the defences available under s 24 (1). If it is accepted that ‘the commission of the 
offence’ was due to ‘the act or default of another person’ then the company would 
have a defence (and so be entitled to be acquitted) if it further proved that it (ie 
the company) took all reasonable precautions and exercised all due diligence to avoid 
the commission’ of the offence either by itself or by any person under its control. 
It is here that it is important to remember that it is the criminal liability of the 
company itself that is being considered. In general criminal liability only results 
from personal fault. We do not punish people in criminal courts for the misdeeds 
of others. The principle of respondeat superior is applicable in our civil courts but 
not generally in our criminal courts. So the sole issue in the present case is whether 
‘the company’ took all reasonable precautions and exercised all due diligence. 
We are not concerned to express any opinion whether some other or which other 
person was by reason of the terms of s 11 and of s 23 guilty of an offence. 

How, then, does a company take all reasonable precautions and exercise all due 
diligence? The very basis of s 24 involves that some contraventions of the Act may 
take place and may be contraventions by persons under the control of the company 
even though the company itself has taken all reasonable precautions and exercised 
all due diligence and that the company will not be criminally answerable for such 
contraventions. How, then, does a company act? When is some act the act of the 
company as opposed to the act of a servant or agent of the company (for which, 
if done within the scope of employment, the company will be civilly answerable)? 
In Lennard’s Carrying Co Ltd v Asiatic Petroleum Co Ltd (1) Viscount HALDANE LC said: 


“My Lords, a corporation is an abstraction. It has no mind of its own any 
more than it has a body of its own; its active and directing will must consequently 


(1) [1915] AC 705; [1914-15] All ER Rep 280. 
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be sought in the person of somebody who for some purposes may be called an 
agent, but who is really the directing mind and will of the corporation, the 
very ego and centre of the personality of the corporation. That person may 
be under the direction of the shareholders in general meeting; that person may 
be the board of directors itself, or it may be, and in some companies it is so, 
that that person has an authority co-ordinate with the board of directors given to 
him under the articles of association, and is appointed by the general meeting of 
the company, and can only be removed by the general meeting of the company.’ 


Within the scheme of the Act now being considered an indication is given (which 
need not necessarily be an all-embracing indication) of those who may personify 
‘the directing mind and will’ of the company. The question in the present case 
becomes a question whether the appellants as a company took all reasonable precau- 
tions and exercised all due diligence. The justices so found and so held. The justices 
found and held that ‘they’ (i e the company) had satisfied the provisions of s 24 (1) (b). 
The reason why the Divisional Court felt that they could not accept that finding 
was that they considered that the company had delegated its duty to the manager 
of the shop. The manager was, they thought, a person to whom the appellants had 
delegated in respect of that particular shop their duty to take all reasonable pre- 
cautions and exercise all due diligence to avoid the commission of an offence. Though 
the justices were satisfied that the company had set up an efficient system there 
had been ‘a failure by someone to whom the duty of carrying out the system was 
delegated properly to carry out that function’. 

My Lords, with respect I do not think that there was any feature of delegation 
in the present case. The company had its responsibilities in regard to taking all 
reasonable precautions and exercising all due diligence. The careful and effective 
discharge of those responsibilities required the directing mind and will of the company. 
A system had to be created which could rationally be said to be so designed that the 
commission of offences would be avoided. There was no delegation of the duty of 
taking precautions and exercising diligence. There was no such delegation to the 
manager of a particular store. He did not function as the directing mind or will 
of the company. His duties as the manager of one store did not involve managing 
the company. He was one who was being directed. He was one who was employed 
but he was not a delegate to whom the company passed on its responsibilities. He 
had certain duties which were the result of the taking by the company of all reason- 
able precautions and of the exercising by the company of all due diligence. He was 
a person under the control of the company and on the assumption that there could 
be proceedings against him, the company would by s 24 (1) (b) be absolved if the 
company had taken all proper steps to avoid the commission of an offence by him. 
To make the company automatically liable for an offence committed by him would be 
to ignore the subsection. He was, so to speak, a cog in the machine which was devised: 
it was not left to him to devise it. Nor was he within what has been called the “brain 
area’ of the company. If the company had taken all! reasonable precautions and exer- 
cised all due diligence to ensure that the machine could and should run effectively, 
then some breakdown due to some action or failure on the part of ‘another person’ 
ought not to be attributed to the company or to be regarded as the action or failure 
of the company itself for which the company was to be criminally responsible. The 
defence provided by s 24 (1) would otherwise be illusory. 

In reaching their conclusion, the Divisional Court placed reliance on and followed 
the decision in Series v Poole (1). In that case the holder of a carrier’s licence was charged 
with failing, contrary to s 186 of the Road Traffic Act 1960, properly to keep current 


(1) [1967] 3 All ER 849; [1969] 1 QB 676. 
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records. The records were in fact defective but the licence holder had employed 
someone to check the records. He had instructed such employee as to the method 
of checking the records: he had supervised the work of such employee until he was 
satisfied that the system was working well. The justices found that he had used all 
due diligence to secure compliance with the relevant statutory provisions. Provided 
that this finding could on the facts be supported I see no reason why the Divisional 
Court should have denied to him the defence which by s 20 of the Road Traffic 
Act 1962 was made available. On the justices’ finding I consider that the acquittal 
should have been allowed to stand. The licence holder had not washed his hands 
of his responsibilities; he had used all due diligence to see that they were discharged 
so that there should be compliance with the provisions of the Act. 

In R C Hammett Ltd v London County Council (1) empioyers were denied the defence 
available under s 12 (5) of the Sale of Food (Weights and Measures) Act 1926 on the 
ground that the manager of a shop had not shown due diligence though the employers 
themselves had in all other respects used due diligence. I do not think that that 
case was rightly decided. 

On the facts as found and by the application of s 24 (1) I consider that the company 
should have been absolved from criminal liability. Accordingly, I would allow 
the appeal. 


VISCOUNT DILHORNE: On 3rd February 1970, the appellants were 
convicted at the magistrates’ court at Northwich of an offence under s 11 (2) of the 
Trade Descriptions Act 1968 which provides: 


‘If any person offering to supply goods gives, by whatever means, any indica- 
tion likely to be taken as an indication that the goods are being offered at a 
price less than that at which they are in fact being offered he shall, subject to 
the provisions of this Act, be guilty of an offence.’ 


On 26th September 1969, the appellants had a poster attached to the window of 
their supermarket in Northwich bearing the words ‘Radiant ts off. Giant Size 2s 11d’. 
This meant, and could only have been taken to mean, that giant size packs of Radiant 
washing powder were being offered for sale at that price. The appellants had also 
advertised that these packs were being offered for sale at this price in local and 
national newspapers. An old age pensioner sought to purchase one of these packs, 
but he was only able to find displayed in the supermarket packs marked with the 
price of 3s 11d. He took one of these to the cashier who told him that there were no 
packs for sale at 2s 11d and he was charged 3s 11d. He immediately complained to 
the inspector of weights and measures. On proof of these facts the justices were right 
to convict the appellants if they had not succeeded in establishing one of the defences 
open to them under s 24 of the Trade Descriptions Act 1968. Subsections (1) and (2) 
of s 24 are in the following terms: 


‘(1) In any proceedings for an offence under this Act it shall, subject to sub- 
section (2) of this section, be a defence for the person charged to prove—(a) 
that the commission of the offence was due to a mistake or to reliance on infor- 
mation supplied or to the act or default of another person, an accident or some 
other cause beyond his control; and (b) that he took all reasonable precautions 
and exercised all due diligence to avoid the commission of such an offence by 
himself or any person under his control. 


‘(2) If in any case the defence provided by the last foregoing subsection involves 
the allegation that the commission of the offence was due to the act or default 


(1) (1933), 97 JP 105. 
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of another person or to reliance on information supplied by another person, 
the person charged shall not, without leave of the court, be entitled to rely on 
that defence unless, within a period ending seven clear days before the hearing, 
he had served on the prosecutor a notice in writing giving such information 
identifying or assisting in the identification of that other person as was then 
in his possession.’ 


The appellants gave notice as required by this subsection, alleging that the com- 
mission of the offence was due to the act or default of a Mr Clement, the manager 
of their supermarket at Northwich. They were consequently entitled to an acquittal 
if they proved that, and also that they had taken all reasonable precautions and had 
exercised all due diligence to avoid the commission of the offence by Mr Clement. 

What had happened was that on the evening before the commission of the offence 
Miss Rogers, a shop assistant, whose duty it was to put the packs on display for sale, 
had discovered that there were no packs displayed for sale at 2s 11d and no packs 
marked with that price available for display. She had, therefore, put out packs 
marked with the price of 3s 11d. She had not reported to Mr Clement that there were 
no 2s 11d packs to display. It was his duty to check the display of the special offers and 
to enter in a book that he had done so. In the entry for 26th September he had written 
“All special offers OK’ when in fact the special offer of Radiant giant size packs was 
not, as no such packs were being offered for sale at 2s 11d a pack. 

The justices found that— 


‘the original act or default was that of Miss Rogers and the act or default 
of the said Clement was in his failure to instruct or supervise her [and that] 
the commission of the offence was due to the act or default of the said Clement 
by his failure to see that the appellants’ policy was correctly carried out and/or 
to correct the errors of the staff under him.’ 


The justices held that the appellants had exercised all due diligence in devising a 
proper system for the operation of the store and by securing, so far as was reasonably 
practicable, that it was fully implemented and thus had fulfilled the requirements 
of s 24 (1) (b). Although they did not in terms say so, they clearly meant that the 
appellants had, as well as exercising all due diligence, taken all reasonable precautions 
to avoid the commission of the offence. They, however, held that Mr Clement 
was not ‘another person’ within the meaning of s 24 (1) (a) and so that the statutory 
defence failed. The Divisional Court held that they were right to convict but wrong 
to conclude that Mr Clement was not ‘another person’. In their view, the appellants 
had delegated to Mr Clement ‘their duty of taking all reasonable precautions and 
exercising all due diligence’ and consequently his failure to do so was failure by the 
appellants. 
Section 23 of the Act is in the following terms: 


“Where the commission by any person of an offence under this Act is due 
to the act or default of some other person that other person shall be guilty of 
the offence, and a person may be charged with and convicted of the offence 
by virtue of this section whether or not proceedings are taken against the first- 
mentioned person.’ 


These provisions in the Act make its policy clear. To secure a conviction for an offence 
under s 11 (2), the prosecutor is relieved of the burden of proving any intent on the 
part of any person. If that burden rested on him, it might often prove very difficult 
to discharge. It suffices to prove (a) that the accused was offering the goods and 
(b) that, at the time he did so, an indication had been given that the goods were 
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being offered at a price less than in fact was the case. That could happen without 
the person offering the goods being in any way to blame. Parliament, therefore, 
provided the accused person with a number of defences and cast on him the burden 
of establishing his innocence. If he was going to allege that the events which took 
place and amounted to the commission of the offence were due to the act or default 
of another or in consequence of information supplied by another person, he had 
to comply with s 24 (2) and then it would be open to the authorities to charge that 
other person, if they thought fit, but, whether or not another person is charged, 
the accused is entitled to be acquitted if he proves that he took all reasonable pre- 
cautions, and exercised all due diligence to prevent the commission of the offence 
and that it was due to the act or default of another or, if that is the defence put 
forward, in consequence of information supplied by another. 

Difficulties may arise with regard to the interpretation of s 23. The offence may 
have been committed as the result of the act or default of another without that 
other person having done the acts which constitute the offence. Here the justices 
found that the original act or default was that of Miss Rogers, but she 
does not appear to have had any responsibility for the poster in the window 
indicating that the packs were for sale at less than 3s 11d. Mr Clement, on the other 
hand, was responsible for the poster in the window, but he had not displayed or 
authorised the display of the packs for sale at the price of 3s 11d; and if, despite 
the notice, no such packs had been displayed for sale, no offence under s 11 (2) would 
have been committed. In this case the justices found not that Mr Clement had 
committed or had been party to the offence but that it had occurred through his 
failure to carry out the appellants’ policy and/or to correct the errors of his staff. 

The language of the first part of s 23 might be understood to mean that on the 
facts of this case, if Miss Rogers or Mr Clement had been prosecuted, they would have 
been convicted though neither of them had done the acts which constitute the offence. 
In this case one has not to decide that question, and s 23 is only relevant with regard 
to the meaning to be given to the words ‘act or default of another person’ in s 24 (1) (a). 
In that subsection, whatever they may mean in s 23, they must be given their literal 
meaning. To succeed on this defence it is not necessary to show that some other 
person did the acts which constitute the offence. It will suffice to show that the acts 
were done as a result of an act or default of another person. 

If the chain of supermarkets owned and run by the appellants, some 80c we were 
told, were owned and run by an individual or partnership, then it could not be dis- 
puted that Mr Clement was another person within the meaning of the subsection. 
Does he cease to be ‘another person’ because the stores are owned by a limited 
company? Further, if the stores were owned and run by an individual or partnership 
and that individual or the partners had themselves exercised all due diligence, 
is it right that they should be held not to have done so because a shop manager of 
theirs has not done so? And has the statute here to be interpreted differently where a 
company is accused than where the accused is an individual? Prima facie one would 
have thought it unlikely that Parliament intended ‘another person’ to have a different 
meaning in relation to a company from that in relation to an individual or that the 
ambit of s 24 (1) (b) should differ depending on whether the owner of the shop was a 
company or individual. 

In R C Hammett Ltd v Crabb, R C Hammett Ltd v Beldam (1) Lorp HEwartCJ and Avory J 
held, in relation to the Sale of Food (Weights and Measures) Act 1926, that whet ier 
or not the principal charged had exercised due diligence was a question of fact in« very 
case. In that case as in this the accused company was seeking as a matter of defciice to 
prove due diligence. In this case as in that, in my opinion, the questions whether there 


(1) (1931), 95 JP 180. 
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was due diligence and whether all reasonable precautions were taken are questions 
of fact. 

RC Hammett Ltd v London County Council (1) appears to be the first reported case where 
the extent of a statutory defence similar in many respects to that in this case was 
considered. There the prosecution was under the Sale of Food (Weights and Measures) 
Act 1926. There the Divisional Court (Lorp Hewart CJ, Avory and Acton JJ) dismissed 
the appeal against conviction on the ground that there was evidence on which quarter 
sessions could arrive at the opinion that due diligence was not used by the shop 
manager, an assistant at the shop being the actual offender, and that for the purpose 
of the Act the company was responsible for the absence of due diligence on his part 
though in all other respects the company had exercised due diligence. 

Lorp Hewarr distinguished this case from the earlier Hammett case (2) on the 
ground that in that case the evidence was clear that there was due diligence on the 
part of everybody down to the very person who had committed the act. He held that 
the justices were entitled to come to the conclusion that for that lack of due diligence 
the appellants were responsible. I do not myself regard this as a satisfactory decision. 
No authorities were cited for the proposition that the company could not establish 
that they had acted with due diligence if a shop manager of theirs had not exercised 
due diligence, and, in relation to this defence, the question is not: Was the company 
responsible for the act of its servant and for his omissions?, but whether due diligence 
had been exercised by the company. 

In the course of the argument a great many cases were cited with regard to the 
criminal liability of acompany. A company can only act through individuals, and it is 
well established that a company can be criminally liable even if the offence involves 
proof of an intent (Mousell Brothers v London and North-Western Ry Co (3) and Director of 
Public Prosecutions v Kent ¢ Sussex Contractors Ltd (4)). If an offence under s 11 (2) is 
committed by a company, the acts necessary to constitute the offence must have been 
done by individuals in their employ. Here the question is not whether the company 
is criminally liable and responsible for the act of a particular servant but whether it 
can escape from that liability by proving that it exercised all due diligence and took 
all reasonable precautions and that the commission of the offence was due to the 
act or omission of another person. That, in my view, is a very different question from 
that of a company’s criminal responsibility for its servants’ acts. 

The Act does not exclude a person in the employ of a company from being ‘another 
person’. In Beckett v Kingston Bros. (Butchers) Ltd (5) it was argued that it did. That 
argument was rejected by Brince J, and rightly, in my opinion. If it had prevailed, 
the statutory defence would seldom avail an accused company for seldom would it 
be possible to prove that the act or default was that of someone not employed by the 
company. 

In Series v Poole (6), a case decided in 1967 which does not appear to have been 
cited to the court in Beckett v Kingston Bros. Ltd, the appeal to the Divisional Court was 
from the dismissal of an information for an offence under regulations made under 
the Road Traffic Act 1960 alleging that the accused unlawfully failed to cause to be 
kept a current record of the driving periods of his driver. The Road Traffic Act 1962, 
by s 20, provided that it should be a defence to prove in such proceedings that the 
accused had used all due diligence to secure compliance with the regulation. While I 
think that on the facts it would be difficult to say that the accused had exercised all 

(1) (1933), 97 JP 105. 
(2) (1931), 95 JP 180. 
(3) 81 JP 305; [1917] 2 KB 836; [1916-17] All ER Rep rio. 
(4) 108 JP 1; [1944] 1 All ER 119; [1944] KB 146. 
(5) 134 JP 270; [1970[ 1 All ER 715; [1970] 1 QB 606. 
(6) [1967] 3 All ER 849; [1969] 1 QB 676. 
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due diligence, that was not the ground on which the appeal by the prosecutor was 
allowed. Lorp Parker CJ, with whose judgment SatmMon and Wipcery LJJ agreed, 
regarded the ‘absolute obligation under s 186 (1) of the Act of 1960’ as a personal 
obligation which an individual could not evade by delegating it to someone else. 
I do not in the least wish to criticise this. Section 186 of the 1960 Act under which the 
prosecution was brought created an absolute obligation and as the law stood prior to 
1962 what he said was clearly right. By the Road Traffic Act 1962 Parliament qualified 
that absolute obligation and for the first time provided a defence dependent on proof 
of the exercise of due diligence by the accused. That could not be established merely 
by showing that a good system had been devised and a person thought to be com- 
petent put in charge of it. It would still be necessary to show due diligence on the 
part of the accused in seeing that the system was in fact operated and the person put 
in charge of it doing what he was supposed to do. From May to September 1966 
the accused does not appear to have taken any steps to ascertain whether the person 
he had put in charge was doing what she had been instructed to do. If he had taken 
any steps, he would have found that she was not, and that is why I have said that on the 
facts in that case it would be difficult to say that the exercise of due diligence had been 
proved. Lorp Parker said that a man under the duty imposed by s 186 might 
reasonably appoint someone else to perform his duty ‘his alter ego’ and in that case 
it seemed to him that if the alter ego failed in his duty the employer is liable. He went 
on to say that to rely on a defence under s 20 of the 1962 Act an employer must show 
that the alter ego has observed due diligence. 

That an employer, whether a company or an individual, may reasonably appoint 
someone to secure that the obligations imposed by the Act are observed cannot be 
doubted. Only by doing so can an employer who owns and runs a number of shops 
or a big store hope to secure that the Act is complied with, but the appointment by 
him of someone to discharge the duties imposed by the Act in no way relieves him 
from having to show that he has taken all reasonable precautions and has exercised 
all due diligence if he seeks to establish the statutory defence. He cannot excuse 
himself if the person appointed fails to do what he is supposed to do unless he can 
show that he himself has taken such precautions and exercised such diligence. 
Whether or not he has done so is a question of fact and while it may be that the 
appointment of a competent person amounts in the circumstances of a particular case 
to the taking of all reasonable precautions, if he does nothing after making the 
appointment to see that proper steps are in fact being taken to comply with the Act, 
it cannot be said that he has exercised all due diligence. I do not think that the Act 
is so narrowly drawn that to rely on the defence under s 24 an employer must show 
that the alter ego has observed due diligence. That is not, in my opinion, what the 
Act provides. He has to show that he used due diligence, and it does not suffice for 
him to show that others did so. 

Lorp Parker’s reference to an alter ego may have had its origin in the statement 
by Viscount Hatpane LC in Lennard’s Carrying Co Ltd v Asiatic Petroleum Co Ltd (1). 
He said: 


‘My Lords, a corporation is an abstraction. It has no mind of its own any more 
than it has a body of its own; its active and directing will must consequently 
be sought in the person of somebody who for some purposes may be called an 
agent, but who is really the directing mind and will of the corporation, the very 
ego and centre of the personality of the corporation. That person may be under 
the direction of the shareholders in general meeting; that person may be the 
board of directors itself, or it may be, and in some companies it is so, that that per- 
son has an authority co-ordinate with the board of directors given to him under 
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the articles of association, and is appointed by the general meeting of the 
company, and can only be removed by the general meeting of the company.’ 


Following this, DENNiNG LJ in H L Bolton (Engineering) Co Ltd v T J Graham & Sons Ltd 
(1) said: 


‘A company may in many ways be likened to a human body. It has a brain 
and nerve centre which controls what it does. It also has hands which hold the 
tools and act in accordance with directions from the centre. Some of the people 
in the company are mere servants and agents who are nothing more than hands 
to do the work and cannot be said to represent the mind or will. Others are 
directors and managers who represent the directing mind and will of the com- 
pany, and control what it does. The state of mind of these managers is the state 
of mind of the company and is treated by the law as such.’ 


If, when DenninG LJ referred to directors and managers representing the directing 
mind and will of the company he meant, as I think he did, those who constitute the 
directing mind and will, I agree with his approach. 

These passages, I think, clearly indicate that one has in relation to a company to 
determine who is or who are, for it may be more than one, in actual control of the 
operations of the company, and the answer to be given to that question may vary 
from company to company depending on its organisation. In my view, a person who 
is in actual control of the operations of a company or of part of them and who is not 
responsible to another person in the company for the manner in which he discharges 
his duties in the sense of being under his orders, cannot be regarded as ‘another person’ 
within the meaning of ss 23 and 24 (1) (a). Section 20 provides that where an offence 
under the Act has been committed by a body corporate and is proved to have been 
committed with the consent or connivance or to be attributable to any neglect on the 
part of any director, manager, secretary or other similar officer of the body corporate 
or any person who was purporting to act in any such capacity, he, as well as the com- 
pany, is to be guilty of the offence. Parliament by this section may have attempted to 
identify those who normally constitute the directing mind and will of a company 
and by this section have sought to make clear that although they are not other persons 
coming within s 23 and 24 (1) (a), they may still be convicted. 

However this may be, shop managers in a business such as that conducted by the 
appellants—and their number may be of the order of 800 if the appellants have that 
number of shops—cannot properly be regarded as part of the appellants’ directing 
mind and will and so can come within the reference to ‘another person’ in s 23 and 
24 (1) (a). 

In my opinion, the ratio decidendi in R C Hammett Ltd v London County Council (2) 
and in Series v Poole (3) was wrong. For the reasons I have stated in my view this 
appeal should be allowed. 


LORD PEARSON: In September 1969, the appellants, Tesco Super- 
markets Ltd (‘the company’) was selling giant size packets of Radiant washing powder 
at a price of 2s 11d, being a reduced price 1s below the price of 3s 11d which was the 
ordinary price normally recommended by the manufacturers. Affixed to the window 
of the company’s shop at Northwich in Cheshire was a large poster, of which the upper 
part bore the legend ‘Radiant ts. off Giant Size 2s. 11d.’ Advertisements to the same 
effect had been inserted in local and national newspapers. Initially there was at the 
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shop a stock of ‘flash packs’, that is to say, giant size packets of the washing powder 
bearing the legend ‘1s. off recommended price’. Things went wrong on 25th and 26th 
September 1969. The stock of such ‘flash packs’ was exhausted. On the evening of 
25th September Miss Rogers, an assistant at the shop, discovered that no such ‘flash 
packs’ remained on display, and she filled up the ‘fixture’ with ordinary packets 
of the washing powder marked with the ordinary price of 3s 11d and she failed to 
inform the shop manager, Mr Clement, of the dearth of flash packs or the action 
which she had taken. Mr Clement failed to check the washing powder ‘fixture’ 
on 26th September, notwithstanding his entry in his weights and measures book 
for that morning: “All special offers OK’. On the morning of 26th September a 
customer entered the shop expecting to find a ‘flash pack’ at 2s 11d, but was able to 
find only a packet offered at the ordinary price of 3s 11d, and he had to buy it at that 
price. 
The relevant provisions of the Trade Descriptions Act 1968 are as follows: 


Section 11: ‘(2) If any person offering to supply any goods gives, by whatever 
means, any indication likely to be taken as an indication that the goods are being 
offered at a price less than that at which they are in fact being offered he shall, 
subject to the provisions of this Act, be guilty of an offence... 


‘20. (1) Where an offence under this Act which has been committed by a 
body corporate is proved to have been committed with the consent and conniv- 
ance of, or to be attributable to any neglect on the part of, any director, manager, 
secretary or other similar officer of the body corporate, or any person who was 
purporting to act in any such capacity, he as well as the body corporate shall be 
guilty of that offence and shall be liable to be proceeded against and punished 
accordingly... 

‘23. Where the commission by any person of an offence under this Act is due to 
the act or default of some other person that other person shall be guilty of the 
offence, and a person may be charged with and convicted of the offence by virtue 
of this section whether or not proceedings are taken against the first-mentioned 
person. 

‘24. (1) In any proceedings for an offence under this Act it shall, subject to 
subsection (2) of this section, be a defence for the person charged to prove—(a) that 
the commission of the offence was due to a mistake or to reliance on information 
supplied to him or to the act or default of another person, an accident or some 
other cause beyond his control; and (b) that he took all reasonable precautions 
and exercised all due diligence to avoid the commission of such an offence by 
himself or any person under his control . . .’ 


In my opinion, the first conclusions to be drawn from the application of these pro- 
visions to the facts of the present case are as follows: (i) An offence was committed 
under s 11 (2). (ii) Prima facie the company has committed and is liable for the offence, 
because the company through its servants offered to supply the goods and gave the 
indication of the reduced price. The case is similar to Coppen v Moore (1), decided 
under the Merchandise Marks Act 1887, s 2, where Lorp RussELL OF KILLOWEN CJ 
said: 


‘The question, then, in this case, comes to be narrowed to the simple point, 
whether upon the true construction of the statute here in question the master 
was intended to be made criminally responsible for acts done by his servants 
in contravention of the Act, where such acts were done, as in this case, within the 
scope or in the course of their employment. In our judgment it was clearly the 


(1) 62 JP 453; [1898] 2 QB 306; [1895-99] All ER Rep 926. 
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intention of the legislature to make the master criminally liable for such acts, 
unless he was able to rebut the prima facie presumption of guilt by one or other 
of the methods pointed out in the Act.’ 


Also relevant is the judgment of Lorp Gopparp CJ in Melias Ltd v Preston (1). (iii) In 
the present case the company was the master of the persons who committed the acts 
or defaults whereby the offence was committed, and as in Coppen v Moore the com- 
pany may rebut the presumption of guilt in one or other of the methods pointed 
out by the Act. Section 11 (2) is expressly made ‘subject to the provisions of this Act’ 
and therefore is subject to s 24 (1). The company has sought to prove under s 24 (1) (a) 
that ‘the commission of the offence was due... to the act or default of another person’, 
naming Mr Clement as the other person. In order to complete its defence the com- 
pany must also prove that the company took all reasonable precautions and exercised 
all due diligence to avoid the commission of such an offence by itself or any person 
under its control. The question in this appeal is whether the company has proved 
those two points. 

Your Lordships are not concerned in this appeal with the questions whether Miss 
Rogers and Mr Clement or either of them could be held liable under s 23 for the 
commission of the offence, and whether they or either of them would have a defence 
under s 24. I express no opinion on those questions. 

The justices have said in the Case Stated that they were of opinion that: 


‘(ii) the commission of the offence was due to the act or default of the said 
Clement by his failure to see that the appellants’ policy was correctly carried out 
and/or to correct the errors of the staff under him; (iii) the appellants had 
exercised all due diligence in devising a proper system for the operation of the 
said store and by securing so far as was reasonably practicable that it was fully 
implemented and thus had fulfilled the requirements of s 24 (1) (b); (iv) the 
appellants could not rely upon the act or default of the said Clement as he was 
not “another person” within the meaning of s 24 (1) (a)... 


In giving their reasons for the opinion in (iv) they said that they reached the conclusion 
that the original act or default was that of Miss Rogers and the act or default of Mr 
Clement was in his failure to instruct or supervise her; Mr Clement represented the 
company in his supervisory capacity and for his lack of due diligence the company 
was responsible on the principle laid down in R C Hammett Ltd v London County 
Council (2); accordingly, Mr Clement was not ‘another person’ for the purposes 
of s 24 (1) (a) of the Act. 

The justices’ opinion that Mr Clement was not ‘another person’—a person other 
than the company—seems to me to be clearly unsustainable. It would be immedi- 
ately obvious in the case of an individual proprietor of a business and the manager of 
one of his shops. It is less obvious in the case of a company which can only act through 
servants or agents and has generally in the law of tort and sometimes in criminal law 
vicarious responsibility for what they do on its behalf. But vicarious responsibility 
is very different from identification. There are some officers of a company who 
may for some purposes be identified with it, as being or having its directing mind 
and will, its centre and ego, and its brains: Lennard’s Carrying Co Ltd v Asiatic Petroleum 
Co Ltd (3); H L Bolton (Engineering) Co Ltd v T J Graham & Sons Ltd (4) and The Lady 
Gwendolen (5). The reference in s 20 of the Trade Descriptions Act 1968 to ‘any 


(1) 121 JP 444; [1957] 2 All ER 449; [1957] 2 QB 380. 
(2) (1933), 97 JP 105. 
(3) [1915] AC 705; [1914-15] All ER Rep 280. 
(4) [1956] 3 All ER 624; ]1957] 1 QB 159. 
(5) [1965] 2 All ER 283; [1965] P 294. 
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director, manager, secretary or other similar officer of the body corporate’ affords a 
useful indication of the grades of officers who may for some purposes be identifiable 
with the company, although in any particular case the constitution of the company 
concerned should be taken into account. With regard to the word ‘manager’ I agree 
with FisHeR J who said in his judgment in the present case that the word refers to 
someone in the position of managing the affairs of the company, and would not extend 
to include a person in the position of Mr Clement. In the present case the company has 
some hundreds of retail shops, and it would be far from reasonable to say that every 
one of its shop managers is the same person as the company. 

The Divisional Court, although they affirmed the conviction and dismissed the 
company’s appeal, took a view that was different from that of the justices. 
They held that Mr Clement was ‘another person’ distinct from the company, so that 
the company proved its point under para (a) of s 24 (1). But they held that the com- 
pany failed under para (b). Their reasoning was that, although the company had 
devised a proper system for taking precautions and exercising due diligence to avoid 
the commission of an offence, the company had delegated the function of operating 
the system to employees, of whom Mr Clement was one; that Mr Clement had 
operated the system negligently; the company was responsible for the negligent 
operation of the system by one of its delegates; and so the company failed to prove 
that it had taken all reasonable precautions and exercised all due diligence to prevent 
the commission of the offence. Some extracts from the judgment of FisHer J will 
show clearly how the Divisional Court reached their conclusion. He said: 


‘The taking of such precautions and the exercise of such diligence involves, or 
may involve, two things. First of all, it involves the setting up of an efficient 
system for the avoidance of offences under the Act. Secondly, it involves the 
proper operation of that system. Inevitably the second part, the operation of the 
system, will in most cases have to be delegated by the company to employees 
falling outside those mentioned in s 20. The question which this court has to 
consider is whether a company can be said to have satisfied the requirements of 
s 24 (1) (b) if it satisfies the justices that it has set up an efficient system, or a system 
which cannot be criticised, or whether it is deprived of the defence under that 
section if it is shown that there has been a failure by someone to whom the duty 
of carrying out the system was delegated properly to carry out that function.’ 


Later he said: 


‘if it be the case that Mr Clement was a person to whom the appellants had 
delegated in respect of that particular shop their duty to take all reasonable 
precautions and exercise all due diligence to avoid the commission of such 
an offence, and if Mr Clement had failed properly to carry out that duty, then 
the appellants are unable to show that they have satisfied s 24 (1) (b).’ 


The conclusion was: 


‘It seems clear to me that a person in the position of Mr. Clement, the manager 
of a shop, a supermarket, is properly to be considered as being a person to whom 
the appellants had, so far as concerned that shop, delegated their duty of taking 
all reasonable precautions and exercising all due diligence to avoid the com- 
mission of an offence; and it seems to me that in the light of the findings which I 
have just read, it was impossible for the justices to find that the appellants 
had satisfied the requirements of s 24 (1) (b).’ 

FisHER J also cited Series v Poole (1) in which it was held that the defendant was liable 
under s 186 of the Road Traffic Act 1960 and had failed to prove a defence under s 20 


(1) [1967] 3 All ER 849; [1969] 1 QB 676. 
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of the Road Traffic Act 1962, when he had ‘delegated’ the checking of certain records 
to a lady secretary and she had been negligent in the performance of that task. In 
his judgment in that case Lorp Parker CJ had said: 


‘If 1 can go by stages, the absolute obligation .. under s. 186 (1) of the Act of 
1960 is a personal obligation, personal in this sense, that if {an employer] acting 
perfectly reasonably, puts some competent person in charge to perform his, 
the employer's duty, the employer remains liable if the servant fails in his duty 

He may, as I have said, acting pertectly reasonably, appoint somebody else 
to perform his duty, his alter ego, and in that case, as it seems to me, if the alter 
ego fails in his duty the employer is liable. Equally, if the employer seeks to rely 
on the defence under s. 20, he must show that the alter ego has observed due 
diligence.’ 


Clearly the Divisional Court's decision was based on the theory of ‘delegation’. 
One has to examine the meaning of the word ‘delegation’ in relation to the facts of 
this case and the provisions of the Trade Descriptions Act 1968, ss 11 (2) and 24. In 
one sense the meaning is as wide as the principle of the master’s vicarious liability for 
the acts and omissions of his servants acting within the scope of their employment. 
In this sense the master can be said to ‘delegate’ to every servant acting on his behalf 
all the duties which the servant has to perform. But that cannot be the proper mean- 
ing here. If the appellants ‘delegated’ to Miss Rogers the duty of filling the fixture 
with appropriate packets of washing powder, and ‘delegated’ to Mr Clement the duty 
of supervising the proper filling of fixtures and the proper exhibition or withdrawal 
of posters proclaiming reduced prices, then any master, whether a company or an 
individual, must be vicariously liable for all the acts and omissions of all its or his 
servants acting on its or his behalf. That conclusion would defeat the manifest object 
of s 24 which is to enable defendants to avoid vicarious liability where they were not 
personally at fault. 

Section 24 requires a dividing line to be drawn between the master and any other 
person. The defendant cannot disclaim liability for an act or omission of his ego or 
his alter ego. In the case of an individual defendant, his ego is simply himself, but he 
may have an alter ego. For instance, if he has only one shop and he appoints a manager 
of that shop with full discretion to manage it as he thinks fit, the manager is doing 
what the employer would normally do and may be held to be the employer’s alter 
ego. But if the defendant has hundreds of shops, he could not be expected personally 
to manage each one of them and the manager of one of his shops cannot in the absence 
of exceptional circumstances be considered his alter ego. In the case of a company, 
the ego is located in several persons, e g, those mentioned in s 20 of the Act or other 
persons in a similar position of direction or general management. A company may 
have an alter ego if those persons who are or have its ego delegate to some other 
person the control and management, with full discretionary powers, of some section 
of the company’s business. In the case of a company, it may be difficult, and in most 
cases for practical purposes unnecessary, to draw the distinction between its ego and 
its alter ego, but theoretically there is that distinction. Mr Clement, being the manager 
of one of the company’s several hundreds of shops, could not be identified with the 
company’s ego nor was he an alter ego of the company. He was an employee in a 
relatively subordinate post. In the company’s hierarchy there were a branch inspector 
and an area controller and a regional director interposed between him and the board 
of directors. 

It was suggested in the argument of this appeal that in exercising supervision over 
the operations in the shop Mr Clement was performing functions of management 
and acting as a delegate and alter ego of the company. But supervision of the details 
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of operations is not normally a function of higher management; it is normally carried 
out by employees at the level of foremen, chargehands, overlookers, floor managers 
and ‘shop’ managers (in the factory sense of ‘shop’). Also reference was made to 
R C Hammett Ltd v London County Council (1) in which, when the reported arguments are 
taken into account, the ground of decision appears to have been that, for the purposes 
of the Sale of Food (Weights and Measures) Act 1926, ss 5 (2) and 12 (5), the employer 
had to show due diligence on behalf of all the employees concerned except the actual 
offender. In my opinion, there was no justification for drawing the line of division 
between the company and its employees at that point, and the case was wrongly 
decided. As to Series v Poole (2), the decision of the Divisional Court seems to have 
been in accordance with the general merits of the case, but the treatment of the 
secretary as an alter ego of the employer is difficult to uphold, when she had merely 
been instructed by him to check the records and had failed to do so diligently. I would 
allow the appeal. 


LORD DIPLOCK: This appeal turns on the meaning to be given to penal 
provisions contained in the Trade Descriptions Act 1968. The Act, which replaces 
the Merchandise Marks Act 1887 to 1953, is concerned with consumer protection. 
It is a criminal statute and creates a number of offences of giving inaccurate or 
inadequate information to customers in the course of business transactions relating to 
the supply of goods or services. Offenders are liable to a fine or to imprisonment for 
not more than two years or to both. Nowadays most business transactions for the 
supply of goods or services are not actually conducted by the person who in civil law 
is regarded as the party to any contracts made in the course of the business, but by 
servants or agents acting on his behalf. Thus, in the majority of cases the physical 
acts or omissions which constitute or result in an offence under the statute will be 
those of servants or agents of an employer or principal on whose behalf the business is 
carried on. That employer or principal is likely to be very often a corporate person, 
as in the instant appeal. Consumer protection, which is the purpose of statutes of this 
kind, is achieved only if the occurrence of the prohibited acts or omissions is prevented 
It is the deterrent effect of penal provisions which protects the consumer from the 
loss he would sustain if the offence were committed. If it is committed he does not 
receive the amount of any fine. As a taxpayer he will bear part of the expense of main- 
taining a convicted offender in prison. The loss to the consumer is the same whether 
the acts or omissions which result in his being given inaccurate or inadequate informa- 
tion are intended to mislead him, or are due to carelessness or inadvertence. So is 
the corresponding gain to the other party to the business transaction with the con- 
sumer in the course of which these acts or omissions occur. Where, in the way that 
business is now conducted, they are likely to be acts or omissions of employees of 
that party and subject to his orders, the most effective method of deterrence is to 
place on the employer the responsibility of doing everything which lies within his 
power to prevent his employees from doing anything which will result in the 
commission of an offence. 

This, I apprehend, is the rational and moral justification for creating in the field of 
consumer protection, as also in the field of public health and safety, offences of ‘strict 
liability’ for which an employer or principal, in the course of whose business the 
offences were committed, is criminally liable, notwithstanding that they are due to 
acts or omissions of his servants or agents which were done without his knowledge 
or consent or even were contrary to his orders. But this rational and moral justifica- 
tion does not extend to penalising an employer or principal who has done everything 


(1) (1933), 97 JP 105. 
(2) [1967] 3 All ER 849; [1969] 1 QB 676. 
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that he can reasonably be expected to do by supervision or inspection, by improve- 
ment of his business methods or by exhorting those whom he may be expected 
to control or influence, to prevent the commission of the offence (see Lim Chin Aik 
v R (1); Sweet v Parsley (2)). 4 What the employer or principal can reasonably be 
expected to do to prevent the commission of an offence will depend on the gravity 
of the injury which it is sought to prevent and the nature of the business in the course 
of which such offences are committed. The Trade Descriptions Act 1968 applies to all 
businesses engaged in the supply of goods and services. If considerations of cost and 
business practicability did not play a part in determining what employers carrying on 
such businesses could reasonably be expected to do to prevent the commission of an 
offence under the Act, the price to the public of the protection afforded to a minority 
of consumers might well be an increase in the cost of goods and services to consumers 
generally. 

My Lords, I approach the question of construction of the Trade Descriptions Act 
1968 in the expectation that Parliament intended it to give effect to a policy of con- 
sumer protection which does have a rational and moral justification. The offence with 
which the instant appeal is concerned is one created by s 11 (2) of the Act: 


‘If any person offering to supply any goods gives, by whatever means, any 
indication likely to be taken as an indication that the goods are being offered 
at a price less than that at which they are in fact being offered he shall, subject 
to the provisions of this Act, be guilty of an offence.’ 


The section is dealing with offers to enter into contracts for the sale of goods. Prima 
facie, the offence is committed by the person who would be a party to the contract of 
sale resulting from acceptance of the offer notwithstanding that the actual offer was 
made and the prohibited indication given by a servant or agent acting within the scope 
of his actual or ostensible authority on his employer's or principal’s behalf. So con- 
strued the subsection creates an offence of ‘strict liability’ on the part of the employer 
or principal. But this strict liability is expressed to be ‘subject to the provisions of this 
Act’. 

This construction is, in my view, confirmed by ss 23 and 24 of the Act. It is con- 
venient to deal with these sections in reverse order and in their application to an 
employer or principal who is a natural person before considering the position of an 
employer or principal who is a corporation. Section 24 (1) provides: 


‘In any proceedings for an offence under this Act it shall, subject to subsection 
(2) of this section, be a defence for the person charged to prove—(a) that the 
commission of the offence was due to a mistake or to reliance on information 
supplied to him or to the act or default of another person, an accident or some 
other cause beyond his control; and (b) that he took all reasonable precautions 
and exercised all due diligence to avoid the commission of such an offence by 
himself or any person under his control.’ 


The section speaks of ‘the commission of the offence’ notwithstanding that the 
person charged may have a defence to the charge under sub-s (1). This language 
refers to a stage in the proceedings at which the prosecution have proved facts 
necessary to constitute an offence of strict liability on the part of a principal. This is 
all that it is incumbent on the prosecution to prove. The onus then lies on the 
principal to prove facts which establish a defence under the subsection. The ‘strict 
liability’ of the principal is thus qualified; but the onus of proving that he was not 
to blame lies on him. It is reasonable that this should be so since the facts which can 


(1) [1963] AC 160, 498. 
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constitute the defence lie within his knowledge and not within that of the prosecution. 

There are two limbs to the defence. Under para (a) the person charged must prove 
that the commission of the offence was due to one of the causes specified in that 
paragraph. They have the common characteristic that the offence must have been 
committed without his knowledge or acquiescence. The particular cause which is 
relevant to the instant appeal is ‘the act or default of another person’. But the person 
charged must also prove under para (b) that he did all that could reasonably be 
expected of him to prevent offences of that kind being committed by himself or 
by any person under his control—a class of persons which would include his servants 
or agents. Where the employer or principal is a natural person I can see no reason 
in linguistics or justice for construing the expression ‘another person’ in para (a) 
as excluding a servant or agent of the employer or principal, however exalted his 
grade, whose actual physical act or omission resulted in the commission of the offence. 
They all fall within the expression ‘any person under his control’ and his duty in 
respect of their acts and omissions is dealt with in para (b). 

Where the cause of the commission of the offence by him which is relied on by 
the person charged is the act or default of another person, sub-s (2) requires him, as 
a condition of relying on the defence, to provide the prosecution, not less than 
seven days before the hearing, with such information as he possesses which may lead 
to the identification of that other person. This procedure is calculated to serve two 
purposes. One obvious purpose is to give to the prosecution in advance of the hearing 
an opportunity to investigate the validity of the defence. The clue to the other 
purpose, which is important to the deterrent policy of the Act, is to be found in s 23. 
It provides: 


‘Where the commission by any person of an offence under this Act is due 
to the act or default of some other person that other person shall be guilty 
of the offence, and a person may be charged with and convicted of the offence 
by virtue of this section whether or not proceedings are taken against the first- 
mentioned person.’ 


It is important to observe that this section makes guilty of the offence created by 
some other section of the Act, such as s 11 (2), persons, such as servants or agents, 
who do not fall within the description contained in that other section of the person 
by whom the offence can be committed. They can nevertheless be charged and 
convicted of that offence by virtue of s 23 if the commission of the offence by a person 
who does fall within the description contained in that other section, was due to any 
act or default by them. 

In the expression ‘act or default’ in s 23 and in s 24 (1) (a) the word ‘act’ is wide 
enough to include any physical act of the other person which is causative of the 
offence. But the use of the word ‘default’ instead of the neutral expression ‘omission’ 
connotes a failure to act which constitutes a breach of a legal duty to act. A legal 
duty to act may arise independently of any contract or it may be a duty owed to 
another person arising out of a contract with him. That in s 24 (1) (a) the word 
‘default’ embraces a failure to act which is in breach by a servant of his contract of 
employment, is, in my view, made apparent by s 24 (1) (b) which requires that a 
person who relies on this defence must show ‘that he took all reasonable precautions 
and exercised all due diligence to avoid the commission of such an offence by... 
any person under his control’. This contemplates that the person charged has the 
power to control the acts or defaults of the other person. The only legal source 
of such power to control is contractual. 

But even where the power to control is derived from a contract, the contract 
need not necessarily be made directly between the person who has the power to 
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control and the ‘person under his control’. In the context of offences committed 
in the course of business transactions, a superior servant may owe a duty to his 
employer under his contract of employment to supervise the work of an inferior 
fellow servant in the same employment and to give him orders as to how he should 
do his work; while the inferior servant may owe a corresponding duty to the same 
employer under his own contract of employment to accept the supervision and to 
comply with the orders of the superior servant. A failure to supervise, or an omission 
to give orders to, an inferior servant, if it constitutes a breach by the superior servant 
of his contract of employment with his employer, may be a ‘default of another 
person’ on which the employer can rely as a defence under s 24 (1) (a). 

So construed these sections provide for a rational and just system of enforcement 
of the penal provisions of the Act which is calculated to deter anyone engaged in 
the business of supplying goods or services, whether as principal or as a servant, 
from conduct, whether careless or intentional, which would result in the commission 
of an offence, and, where it fails to deter, to impose a criminal sanction on those 
who are really to blame and not on those who are innocent of any carelessness or 
wrongful intent. 

The enforcing authority is the local weights and measures authority (s 26). The 
powers conferred on its authorised officers to make test purchases, etc (s 27) and to 
enter premises and inspect and seize goods and documents (s 28) are calculated 
to enable these officers to obtain evidence of the commission of an offence by the 
principal by whom or on whose behalf the business of supplying goods or services 
is carried on. It is then for the principal to identify the other person or persons (if 
any) to whose act or default the offence was actually due and to pass to the prosecutor 
the available identificatory information. If the principal is not able to do this, it 
shows a defect in the system which he has laid down for allocating among his servants 
the duty of taking precautions to avoid the commission of offences under the Act. 
There is no injustice in requiring him to lay down a reasonably effective system 
and in treating any failure to do so as a criminal offence. If, on the other hand, the 
principal is able to identify a person to whose act or default the offence was actually 
due, he still has to show that he himself exercised due diligence to devise an effective 
system to avoid such acts or defaults on the part of his servants and to satisfy himself 
that such system was being observed. 

What amounts to the taking of all reasonable precautions and the exercise of 
all due diligence by a principal in order to satisfy the requirements of s 24 (1) (b) 
of the Act depends on all the circumstances of the business carried on by the principal. 
It is a question of fact for the justices in summary proceedings or for the jury in 
proceedings on indictment. However large the business, the principal cannot avoid 
a personal responsibility for laying down the system for avoiding the commission 
of offences by his servants. It is he alone who is party to their contracts of employ- 
ment through which this can be done. But in a large business, such as that conducted 
by the appellants in the instant appeal, it may be quite impracticable for the principal 
personally to undertake the detailed supervision of the work of inferior servants. 
It may be reasonable for him to allocate these supervisory duties to some superior 
servant or hierarchy of supervisory grades of superior servants, under their respective 
contracts of employment with him. If the principal has taken all reasonable pre- 
cautions in the selection and training of servants to perform supervisory duties 
and has laid down an effective system of supervision and used due diligence to see 
that it is observed, he is entitled to rely on a default by a superior servant in his 
supervisory duties as a defence under s 24 (1), as well as, or instead of, on an act or 
default of an inferior servant who has no supervisory duties under his contract of 
employment. Thus, the supervisory servant may have failed to give adequate 
instructions to the inferior servant or may have failed to take reasonable steps to 
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see that his instructions were obeyed. In the former case the supervisory servant 
may alone be to blame. In the latter both may be to blame. Or it may be, as might 
have been the case in the instant appeal, that the commission of the offence is due to a 
combination of separate acts or omissions by two more inferior servants none of 
which taken by itself would have resulted in the commission of an offence. 

In the instant case there were findings of fact by the justices that the commission 
of the offence was due to the act or default of the appellants’ servant Mr Clement 
in his duties as branch manager to supervise the work of the staff under him, and 
that the appellants had fulfilled the requirements of s 24 (1) (b). They had also 
fulfilled the requirements of s 24 (2) by serving a notice on the prosecutor identifying 
Mr Clement as the other person to whose act or default the commission of the 
offence was due. On these findings the appellants were, in my view, entitled to succeed 
in their defence under s 24. The justices, however, were of opinion that Mr Clement 
was not in law ‘another person’ within the meaning of s 24 (1) (a) and, accordingly, 
convicted the appellants. 

The Divisional Court were of opinion that Mr Clement was ‘another person’ 
but achieved the same result by dismissing the appeal on the ground that under 
the Act a principal was personally responsible criminally for any failure by any of 
his servants or agents to exercise diligence in supervisory functions which he had 
required them to undertake. The Divisional Court in reaching this conclusion 
did not rely on the fact that the appellants are not a natural person but a corporation. 
But, before turning to the previous authorities which the Divisional Court felt bound 
to follow, it is convenient to deal with the legal consequences of the corporate 
character of the appellants, for this has been relied on by the respondent in your 
Lordships’ House as an alternative ground for dismissing the appeal. 

To establish a defence under s 24 a principal who is a corporation must show 
that it ‘took all reasonable precautions and exercised all due diligence’. A corpora- 
tion is an abstraction. It is incapable itself of doing any physical act or being in any 
state of mind. Yet in law it is a person capable of exercising legal rights and of 
being subject to legal liabilities which may involve ascribing to it not only physical 
acts which are in reality done by a natural person on its behalf but also the mental 
state in which that person did them. In civil law, apart from certain statutory duties, 
this presents no conceptual difficulties. Under the law of agency the physical acts 
and state of mind of the agent are in law ascribed to the principal, and if the agent 
is a natural person it matters not whether the principal is also a natural person or 
a mere legal abstraction. Qui facit per alium facit per se: qui cogitat per alium 
cogitat per se. But there are some civil liabilities imposed by statute which, excep- 
tionally, exclude the concept of vicarious liability of a principal for the physical 
acts and state of mind of his agent; and the concept has no general application 
in the field of criminal law. To constitute a criminal offence, a physical act done 
by any person must generally be done by him in some reprehensible state of mind. 
Save in cases of strict liability where a criminal statute, exceptionally, makes the 
doing of an act a crime irrespective of the state of mind in which it is done, criminal 
law regards a person as responsible for his own crimes only. It does not recognise 
the liability of a principal for the criminal acts of his agent; because it does not 
ascribe to him his agent’s state of mind. Qui peccat per alium peccat per se is not a 
maxim of criminal law. 

Due diligence is in law the converse of negligence aned negligence connotes a 
reprehensible state of mind—a lack of care for the consequences of his physical acts 
on the part of the person doing them. To establish a defence under s 24 (1) (b) of the 
Act, a principal need only show that he personally acted without negligence. Accord- 
ingly, where the principal who relies on this defence is a corporation a question to be 
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answered is: What natural person or persons are to be treated as being the corpora- 
tion itself, and not merely its agents, for the purpose of taking precautions and 
exercising diligence? 

My Lords, a corporation incorporated under the Companies Act 1948 owes its 
corporate personality and its powers to its constitution, the memorandum and 
articles of association. The obvious and the only place to look, to discover by what 
natural persons its powers are exercisable, is in its constitution. The articles of 
association, if they follow Table A, provide that the business of the company shall 
be managed by the directors and that they may ‘exercise all such powers of the 
company’ as are not required by the Act to be exercised in general meeting. Table A 
also vests in the directors the right to entrust and confer on a managing director any 
of the powers of the company which are exercisable by them. So it may also be 
necessary to ascertain whether the directors have taken any action under this provi- 
sion or any other similar provision providing for the co-ordinate exercise of the 
powers of the company by executive directors or by committees of directors and 
other persons, such as are frequently included in the articles of association of companies 
in which the regulations contained in Table A are modified or excluded in whole 
or in part. 

In my view, therefore, the question: What natural persons are to be treated in 
law as being the company for the purpose of acts done in the course of its business, 
including the taking of precautions and the exercise of due diligence to avoid the 
commission of a criminal offence, is to be found by identifying those natural persons 
who by the memorandum and articles of association or as a result of action taken 
by the directors, or by the company in general meeting pursuant to the articles, 
are entrusted with the exercise of the powers of the company. This test is in con- 
formity with the classic statement of Viscounr HaLpAnge LC in Lennard’s Carrying 
Co Ltd v Asiatic Petroleum Co Ltd (1). The relevant statute in that case, although not a 
criminal statute, was in pari materia, for it provided for a defence to a civil liability 
which excluded the concept, the vicarious liability, of a principal for the physical 
acts and state of mind of his agent. 

There has been in recent years a tendency to extract from DENNING LJ’s judgment 
in H L Bolton (Engineering) Co Ltd v TJ Graham & Sons Ltd (2) his vivid metaphor about 
the “brains and nerve centre’ of a company as contrasted with its hands, and to 
treat this dichotomy, and not the articles of association, as laying down the test of 
whether or not a particular person is to be regarded in law as being the company 
itself when performing duties which a statute imposes on the company. In the case 
in which this metaphor was first used DeNnNiNG LJ was dealing with acts and intentions 
of directors of the company in whom the powers of the company were vested under 
its articles of association. The decision in that case is not authority for extending 
the class of persons whose acts are to be regarded in law as the personal acts of the 
company itself, beyond those who by, or by action taken under, its articles of association 
are entitled to exercise the powers of the company. Insofar as there are dicta to the 
contrary in The Lady Gwendolen (3) they were not necessary to the decision and, in my 
view, they were wrong. 

But the only relevance of this to the appellants’ defence under s 24 (1) of the Trade 
Descriptions Act 1968, was, as the justices rightly appreciated, whether the act or 
default of Mr Clement was that of ‘another person’ than the appellants themselves 
within the meaning of s 24 (1) (a). The fact that the principal in the business trans- 
action in the course of which an offence under s 11 (2) was committed was a corpora- 
tion and not a natural person cannot affect the principal’s duty to take all reasonable 

(1) [1915] AC 705; [1914-15] All ER Rep 280. 
(2) [1956] 3 All ER 624; [1957] 1 QB 159. 
(3) [1965] 2 All ER 283; [1965] P 204. 
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precautions and to exercise all due diligence under s 24 (1) (b). The articles of associa- 
tion of the appellants were not produced in evidence. Strictly speaking it may be 
that they should have been. But it is sufficiently evident from the findings of the 
justices as to the position held by Mr Clement in the appellants’ organisation that 
it was too lowly for him to have had confided in him by the board of directors the 
co-ordinate exercise of any of the powers of the company itself. 

My Lords, there may be criminal statutes which on their true construction ascribe 
to a corporation crimina! responsibility for the acts of servants and agents who 
would be excluded by the test that I have stated to be appropriate in determining 
whether a corporation has itself committed a criminal offence. The Trade Descriptions 
Act 1968, however, so far from containing anything which compels one to reject 
that test, recognises, by s 20, the distinction between ‘any director, manager, secretary 
or other similar officer of a body corporate’ and other persons who are merely its 
servants or agents. Section 20 (1) provides as follows: 


‘Where an offence under this Act which has been committed by a body 
corporate is proved to have been committed with the consent and connivance 
of, or to be attributable to any neglect on the part of, any director, manager, 
secretary or other similar officer of the body corporate, or any person who was 
purporting to act in any such capacity, he as well as the body corporate shall be 
guilty of that offence and shall be liable to be proceeded against and punished 
accordingly.’ 


The natural persons described in this subsection correspond with those who under 


the memorandum and articles of association of a company exercise the powers of 
the company itself. From this it follows that if any of them is guilty of neglect in 
the exercise of those powers such neglect is that of the company itself. That it cannot 
be relied on as ‘the act or default of another person’, so as to entitle the company 
to a defence under s 24 (1), is implicit in the provision in s 20 (1) that a person in the 
described category shall be guilty of an offence ‘as well as the body corporate’. With- 
out s 20 it would have been open to doubt whether persons whose acts were in law 
the acts of the company itself would have been guilty in their personal capacity 
also of the offence committed by the company. 

For these reasons I agree with the Divisional Court that Mr Clement was ‘another 
person’ within the meaning of s 24 (1) (a). So all that now remains is to deal with the 
authorities which that court followed in holding that the appellant’s defence never- 
theless failed. Those authorities start with the contrasting cases of R C Hammett Ltd v 
Crabb, R C Hammett Ltd v Beldam (1) and R C Hammett Ltd v London County Council (2). 
Both were prosecutions under the Sale of Goods (Weights and Measures) Act 1926. The 
relevant provisions of that Act exempted the employer from any penalty, though 
not from conviction, if he proved that he had used ‘due diligence to enforce the 
execution of this Act’. But his right to exemption was conditional on his laying an 
information against the person whom he charged as ‘the actual offender’ and proving 
that that person had committed the offence in question. In R C Hammett Ltd v Crabb 
the employer charged as the actual offender his servant who had done the physical 
act which constituted the offence and that servant had been duly convicted. The 
Divisional Court held that the employer was entitled to rely on his having used due 
diligence.. In R C Hammett Ltd v London County Council the employer again charged 
as ‘the actual offender’ his servant who had done the physical act which consti- 
tuted the offence. But the servant charged was acquitted by the magistrates— 
which would seem to dispose of any claim by the employer to be exempt from 


(1) (1931), 95 JP 180. 
(2) (1933), 97 JP 105. 
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the penalty, as the Divisional Court had itself previously decided in Walkling 
Ltd v Robinson (1). The employer, nevertheless, appealed to quarter sessions 
Quarter sessions found as a fact that a servant of the employer who was manager 
of the shop had not used due diligence in supervising the servant who had been 
charged (and acquitted) as the actual offender, though in all other respects the 
employer had exercised due diligence. The Case stated by quarter sessions for 
the opinion of the Divisional Court appears to have been treated as raising the 
question of law whether, in order to avail himself of the exemption from penalty, 
the employer had to prove that due diligence had been used not only by himself 
but also by all of his servants who exercised supervisory functions ‘down to the 
very person who had committed the act’. The Divisional Court apparently thought 
that the employer had to do so and that this distinguished the case from R C Hammett 
Ltd v Crabb. But the language of the judgment is far from clear and affords no 
clue to the reasons which lead the court to this conclusion. 

This obscure and unsatisfactory judgment appears to have now passed into legal 
folk lore as authority for a general proposition that where a statute creates a criminal 
offence in relation to a business transaction which is prima facie one of strict liability 
on the part of the principal who is the party to the business transaction in the course 
of which the offence is committed, but provides the principal with a defence if he 
proves that he has exercised due diligence, he cannot avail himself that defence unless 
he proves that due diligence was also exercised by all of his servants whom he 
employed in any supervisory capacity however humble. See Beckett v Kingston Bros 
(Butchers) Ltd (2), a case under the Trade Descriptions Act 1968. 

The proposition assumed to have been established in R C Hammett Ltd v London 
County Council has not been followed consistently. In Melias Ltd v Preston (3), which 
was also a case under the Sale of Food (Weights and Measures) Act 1926, there 
were three separate summonses against the employer, in respect of each of which 
he charged the manager of one of his shops as the actual offender. In two of the 
summonses the manager had himself done the physical act which constituted the 
offence (as in R C Hammett Ltd v Crabb). In the third his default was his failure 
in supervising an inferior servant who had done the physical act which constituted 
the offence (as in R C Hammett Ltd v London County Council). The Divisional Court 
drew no distinction between the three offences and upheld in each of them the 
employer's defence ‘that he had used due diligence’ to enforce the execution of the Act. 

Series v Poole (4), the case principally relied on by the Divisional Court in the 
instant appeal, was a case under the Road Traffic Acts 1960 and 1962 which contained 
provisions in relation to the offence by a holder of a carrier’s licence in failing to cause 
records to be kept by his drivers which are in pari materia to those of the Trade 
Descriptions Act 1968. It is a defence to him to prove ‘that he used all due diligence 
to secure compliance with those provisions’. The holder of the carrier’s licence 
who was a natural person, not a corporation, had instructed his secretary to super- 
vise the keeping of the records by the drivers. The magistrates found that he himself 
had exercised all due diligence, but that his secretary had not. Although R C 
Hammett Ltd v London County Council (5) was cited in argument in the Divisional 
Court, Lorp Parker CJ preferred to decide the case as ‘purely one of principle’. 
That principle he stated as being: ‘if Parliament has put an absolute duty on some 
individual, he cannot evade that duty by delegating it to somebody else.’ So far 


(1) 94 JP 73; [1929] All ER Rep 658. 

(2) 134 JP 270; [1970] 1 All ER 715; [1970] 1 QB 606. 
(3) 121 JP 444; [1957] 2 All ER 449; [1957] 2 QB 380. 
(4) [1967] 3 All ER 849; [1969] 1 QB 676. 

(5) (1933), 97 JP 105. 
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the principle is unexceptional. Any legal duty, whether arising at common law or 
imposed by statute, may generally be performed by the person on whom it is imposed 
through the agency of some other person. But if it is not performed, the person on 
whom the duty is imposed is liable for its non-performance. It is irrelevant that he 
instructed a servant or agent to perform it on his behalf, if that servant or agent failed 
to do so. All that is relevant is that the duty was not performed. When the duty is 
imposed on a person by statute and non-performance is made a criminal offence 
without any requirement of mens rea this is what is meant by an offence of ‘strict 
liability’. 

The fallacy lies in the next step of argument. Where Parliament in creating an 
offence of ‘strict liability’ has also provided that it shal! be a defence if the person 
on whom the duty is imposed proves that he exercised all due diligence to avoid a 
breach of the duty, the clear intention of Parliament is to mitigate the injustice 
which may be involved in an offence of strict liability, of subjecting to punishment 
a careful and conscientious person who is in no way morally to blame. To exercise 
due diligence to prevent something being done is to take all reasonable steps to 
prevent it. It may be a reasonable step for an employer to instruct a superior servant 
to supervise the activities of inferior servants whose physical acts may in the absence 
of supervision result in that being done which it is sought to prevent. This is not 
to delegate the employer’s duty to exercise all due diligence; it is to perform it. To 
treat the duty of an employer to exercise due diligence as unperformed unless due 
diligence was also exercised by all his servants to whom he had reasonably given all 
proper instructions and on whom he could reasonably rely to carry them out, would 
be to render the defence of due diligence nugatory and so thwart the clear intention 
of Parliament in providing it. For, pace R C Hammett Ltd v London County Council (1), 
there is no logical distinction to be drawn between diligence in supervising and 
diligence in acting, if the defaults of servants are to be treated in law as the defaults 
of their employer. 

My Lords, the Divisional Court was, I think, right in treating the instant case as 
governed by the decision in Series v Poole (2). But that case was, in my view, wrongly 
decided and the proposition of law for which R C Hammett Ltd v London County Council 
has been treated as an authority is also erroneous, although the actual decision in 
that case to dismiss the appeal could have been justified on quite different grounds. 
I would allow this appeal. 


Appeal allowed. 


Solicitors: Alsop, Stevens, Bateson é Co; Gregory, Rowcliffe & Co. 
G.F.L.B. 


(1) (1933), 97 JP 105. 
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COURT OF APPEAL (CIVIL DIVISION) 
(Lord DENNING, MR, SAcHs AND BuckLey, LJJ) 
21st, 22nd January, 15th February 1971 
BUCKOKE AND OTHERS v GREATER LONDON COUNCIL 


Road Traffic—Light signals—Fire brigade vehicles—Passing red lights—Order regulating— 
Validity. 

By an order issued on February 3, 1967, the chief officer of the London Fire Brigade stated: 
‘Drivers of fire brigade vehicles are under the same obligation at law to obey traffic 
light signals as the drivers of other vehicles. If, however, a brigade driver responding 
to an emergency call decides to proceed against the red light, he is (unless signalled to 
proceed by a police constable in uniform) to stop his appliance, car, or other vehicle at 
the red light, observe carefully the traffic conditions around him, and to proceed only 
when he is reasonably sure that there is no risk of a collision . . . Extreme caution is to be 
be used and the driver is not to cross until it is clear that the drivers of other vehicles appear 
aware that he is proceeding...’ 

HELD: on its true construction the order was not unlawful as being an encouragement 
to drivers to break the law; speed in getting to the scene of a fire was crucial, and risk to 
life and property was increased by any delay; and the order was a justifiable administrative 
step taken by the chief officer in the public interest. 

Per Lorp Denninc, M.R.: Like principles apply to ambulance men and police officers. 
The law, if taken by the letter of it, says that they are not to shoot the lights when they 
are red. But the public interest may demand that, when all is clear, they should follow 
the precedent followed by Lord Nelson. . . In supporting what the chief officer has done 

. we have grafted an exception on to the strictness of the law so as to mitigate the 
rigour of it. 

Appgat by the plaintiffs, William Walter Buckoke and 19 other members of the 
London Fire Brigade, from a decision of PLowman J, reported 134 JP 465 dismissing 
their action against the defendants, the Greater London Council, for a declaration that 
London Fire Brigade order 144/8 was unlawful, and for injunctions requiring the 
defendants to withdraw and countermand the order, restraining the defendants by 
themselves, their servants or agents from implementing the order, and restraining 
the defendants by themselves their servants or agents from continuing with dis- 
ciplinary proceedings under the Fire Services (Discipline) Regulations, 1948. 


Peter Pain QC and P B Creightmore for the plaintiffs. 


R I Kidwell QC and G M Hamilton for the defendants. 
Cur adv vult 


15th February. The following judgments were read. 


LORD DENNING MR: For many years there has been a controversy in 
the fire service. It is this: What is the duty of the driver of a fire engine when 
he comes to traffic lights which are at red? The Fire Brigades Union say that he 
must obey the law. No matter how urgent the call, he must wait till the lights turn 
green. Even if it means losing precious seconds, he must wait all the same. The 
chief officer of the London Fire Brigade says No; he is not going to order the driver 
to wait. If the road is clear and the driver stops for a second and makes sure that 
it is safe to cross, he can shoot the lights so as to get to the fire as soon as possible. 
But, if he thinks it better to wait until the lights go green, he is at perfect liberty to 
do so. The decision is his, and his alone. The controversy has been considered by 
the Central Fire Brigade Advisory Council. It has been before the Home Secretary 
and the Secretary of State for Scotland. They have declined to interfere either by 
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legislation, or otherwise. So the rival views have been brought before us to decide 
between them. 

In accordance with his view, the chief officer of the London Fire Brigade, with the 
support of the Greater London Council, has issued an instruction. _ Its formal descrip- 
tion is brigade order 144/8, dated 3rd February 1967. It states: 


‘Traffic light signals—Drivers of fire brigade vehicles are under the same 
obligation at law to obey traffic light signals as the drivers of other vehicles. _ If, 
however, a brigade driver responding to an emergency call decides to proceed 
against the red light, he is (unless signalled to proceed by a police constable in 
uniform) to stop his appliance, car, or other vehicle at the red light, observe 
carefully the traffic conditions around him, and to proceed only when he is 
reasonably sure that there is no risk of a collision; the bell is to be rung vigorously 
and/or the two-tone horn sounded and the blue flashing light(s) operated. 
Extreme caution is to be used and the driver is not to cross until it is clear that the 
drivers of other vehicles appear aware that he is proceeding. The onus of 
avoiding an accident in such circumstances rests entirely on the brigade driver, 
who is to remember that a collision might well prevent his vehicle from reaching 
its destination and might also block the road for other essential services; no call 
is so urgent as to justify this risk.’ 

The Fire Brigades Union take exception to that order. They say that it is unlawful 
because it is an encouragement to the drivers to break the law. They determined to 
test the legal position. They told some 20 of their members, the plaintiffs, to refuse 
to travel with a driver unless he gave them an assurance that he would observe the 
law and would never cross the lights when they were at red. The drivers refused 
to give that assurance. Whereupon the plaintiffs refused to travel with the drivers. 
The chief officer took disciplinary proceedings against the plaintiffs. They were 
charged under the Fire Services (Discipline) Regulations 1948 with: 


‘Disobedience to orders, that is to say, if he disobeys, or without sufficient 
cause fails to carry out, any lawful order, whether in writing or not.’ 


The plaintiffs thereupon brought this action against the Greater London Council, 
the defendants. They claimed a declaration that order 144/8 of 3rd February 1967 
was an unlawful one, and an injunction restraining the defendants from continuing 
with the disciplinary proceedings. 

The issue in the action depends, I think, on this: Was the order of the chief fire 
officer 144/8 lawful or unlawful? If it was lawful, the plaintiffs had no possible 
justification for refusing to travel with the driver. If it was unlawful, they could 
justifiably say that they had sufficient cause for their refusal because they were not 
bound to travel with a driver who was under unlawful orders. 


The statutory provisions 

There is no doubt that, on a strict reading of the statutes, a fireman is bound to 
obey the traffic lights just as much as anyone else. If he does not do so, he may be 
prosecuted to conviction; his licence may be endorsed; and, if it is endorsed three 
times he may be disqualified from driving; and thus lose his job—and the fire service 
would lose a man. 

The statutory provisions are as follows. By s 14 of the Road Traffic Act 1960, as 
amended by the Road Traffic Act 1962: 


‘where a traffic sign. . . has been lawfully placed on or near a road, a 
person driving or propelling a vehicle who . . . (b) fails to comply with the indica- 
tion given by the sign, shall be liable on summary conviction to a fine not 
exceeding fifty pounds.’ 





Justice of the Peace and Local Government Review Reports, July 10, 1971. 


135 LOCAL GOVERNMENT REVIEW REPORTS 


By the Traffic Signs Regulations and General Direction 1964, regs 7 and 34: 


‘7. Section 14 of the Road Traffic Act 1960 shall apply . . . to the red signal when 
shown by the light signals... 

‘34. (1) ... (a) the red signal shall convey the prohibition that vehicular traffic 
shall not proceed beyond the stop line...” 


as to which see Ryan v Smith (1). By s 7 (1) of the Road Traffic Act 1962, when a person 
is convicted of disobeying a traffic light signal: 


‘the court shall order that particulars of the conviction, and, if the court 
orders him to be disqualified, particulars of the disqualification, shall be endorsed 
on any licence held by him...’ 


By s 7 (2): 


‘If the court does not order the said person to be disqualified, the court need 
not order particulars of the conviction to be endorsed as aforesaid if for special 
reasons it thinks fit not to do so.’ 


By s 5 (3) of the 1962 Act, where a person has already two previous convictions which 
have been endorsed: 


‘the court shall order him to be disqualified for . . . not less than six months 
... unless the court is satisfied, having regard to all the circumstances, that there 
are grounds for mitigating the normal consequences of the conviction .. .’ 


Those provisions, taken in all their strictness, apply to fire engines, ambulances 
and police cars, as much as to anyone else. None of them is exempt from obeying 
the red lights. But by special permission they are exempt from obeying the speed 
limit: see s 79 of the Road Traffic Regulations Act 1967. 


The defence of necessity 

During the argument I raised the question: Might not the driver of a fire engine 
be able to raise the defence of necessity? I put this illustration. A driver of a fire 
engine with ladders approaches the traffic lights. He sees 200 yards down the road 
a blazing house with a man at an upstairs window in extreme peril. The road is clear 
in all directions. At that moment the lights turn red. Is the driver to wait for 60 
seconds, or more, for the lights to turn green? If the driver waits for that time, 
the man’s life will be lost. I suggested to both counsel that the driver might be 
excused in crossing the lights to save the man. He might have the defence of necessity. 
Both counsel denied it. They would not allow him any defence in law. The circum- 
stances went to mitigation, they said, and did not take away his guilt. If counsel are 
correct—and I accept that they are—nevertheless such a man should not be prosecuted. 
He should be congratulated. 


Mitigating the rigour of the law 

Accepting that the law, according to the strict letter of it, does compel every driver 
to stop at the red light, no matter how great the emergency, even when there is 
no danger, then the question arises: Can the chief officer of the fire brigade issue an 
order authorising his men to depart from the letter of the law? 

This raises an important question. It is a fundamental principle of our constitution, 
enshrined in the Bill of Rights (1688), that no one, not even the Crown itself, has the 
‘power of dispensing with laws or the execution of laws’. But this is subject to some 
qualification. When a law has become a dead letter, the police need not prosecute. 


(1) 131 JP 193; [1967] 1 All ER 611; [1967] 2 QB 893. 
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Nor need the justices punish. They can give an absolute discharge. So also when there 
is a technical breach of the law in which it would be unjust to inflict any punishment 
whatever. The commissioner of police may properly in such a case make a policy 
decision directing his men not to proceed: see R v Metropolitan Police, ex parte Black- 
burn (1) where it was said that a chief officer of police can ‘make policy decisions and 
give effect to them, as, for instance, was often done when prosecutions were not 
brought for attempted suicide’. So in this case, I have no doubt that the commissioner 
of police could give directions to his men—he may indeed have done so, for aught I 
know—that they need not prosecute when the driver of a fire engine crosses the 
lights, so long as he uses all care and there is no danger to others. This would be a 
justifiable policy decision so as to mitigate the strict rigour of the law. If any police 
officer, notwithstanding this direction, should prosecute for this technical offence, I 
would expect the justices to give the driver an absolute discharge under s 7 of the 
Criminal Justice Act 1948. Thus by administrative action, backed by judicial decision, 
an exemption is grafted on to the law. 

We were told that in practice the police do not prosecute the driver of a fire engine 
for crossing the lights at red except when there has been an accident and they think 
that he has not taken proper care. They then prosecute him both for crossing the 
lights at red and also for careless driving. The driver has no defence to crossing the 
lights and pleads guilty to that charge. He disputes the careless driving, and may or 
may not be found guilty of it. I would hope that, if he is acquitted of careless driving, 
he would be given an absolute discharge on the charge of crossing the lights. 

I take it, therefore, that the commissioner of police can give a policy direction to his 
men saying that they need not prosecute a fireman for crossing the lights at red when 
there is no danger. If the commissioner of police can do this, I see no reason why the 
chief officer of the fire brigade should not do likewise. He can say to his men: ‘So 
long as you stop and see that all is clear before crossing the lights, no disciplinary 
action will be taken against you.’ That is a justifiable administrative step taken by 
him in the public interest. We should, I think, back it by our judicial decision today. 
I hold, therefore, that order 144/8 of 3rd February 1967 was a perfectly lawful order. 


The disciplinary proceedings 

Seeing that order 144/8 was a lawful order, I think that the disciplinary proceedings 
must go on. 

Suppose that a driver were to say to a crewman: ‘I am going to break the law and 
crash the red lights, even when it is dangerous to do so,’ I think that the crewman 
could justifiably refuse to travel with that driver. He would not be bound to submit 
himself to danger in that way: see Ottoman Bank v Chakarian (2). But it is altogether 
different when the driver says: ‘I am not going to crash the lights except when there 
is no risk of a collision, and then only after taking the precautions laid down in brigade 
order 144/8’. If the officer orders the crewman to travel with such a driver, it is a 
lawful order, and the crewman has no sufficient cause for failing to carry it out. 

PLowMan J devoted a considerable part of his judgment to Ex parte Fry (3), but that 
case was not canvassed before us. It does not warrant the proposition that the rules 
of natural justice do not apply to disciplinary bodies. They must act fairly just the 
same as anyone else, and are just as subject to control by the courts. If the firemen’s 
disciplinary tribunal were to hold an order to be a lawful order when it was not, I 
am sure that the courts could interfere; or, if it proceeded contrary to the rules of 
natural justice in a matter of serious import, so also the courts could interfere. But, 


(1) [1968] 1 All E.R 763; [1968] 2 QB 118. 


(2) [1930] AC 277. 
(3) 118 JP 313; [1954] 2 All ER 118. 





Justice of the Peace and Local Government Review Reports, July 10, 1971. 


135 LOCAL GOVERNMENT REVIEW REPORTS 325 


as in this case, the order was lawful and the tribunal will, I have no doubt, do what is 
just, there is no ground whatever for interfering. 


Conclusion 

We have considered here the firemen. Like principles apply to ambulance men and 
police officers. The law, if taken by the letter of it, says that they are not to shoot the 
lights when they are at red. But the public interest may demand that, when all is 
clear, they should follow the precedent set by Lord Nelson. If they should do so, no 
man should condemn them. Their chief officer says that he will not punish them. Nor 
should the justices. Now that we in this court support what the chief officer has done, 
it means that, in point of practice, we have grafted an exception on to the strictness of 
the law so as to mitigate the rigour of it. It may now truly be said that firemen, ambu- 
lance men and police officers are to be excused if they shoot the lights when there is 
no risk of a collision and the urgency of the case so demands. The courts of the 
United States have done somewhat similar, but on rather special grounds: Lilly v 
State of West Virginia (1). We do it on practical grounds, but they are none the worse 
for that. 

Should the law be amended so that there is not even a technical breach? I think 
that it should. By making it an offence without exceptions, Parliament has opened the 
way to endless discussion in fire stations which should be brought to a close. I hope 
that our judgment today will do something to end them. But Parliament can do it 
better. I would dismiss this appeal. 


SACHS LJ: To anyone conversant with the proud record and magnificent 
traditions of the London Fire Brigade, as moulded by the renowned Chief Officer 
Shaw on its foundation at the end of the last century, it is sad and indeed rather 
startling that even a minute fraction of the 4,700 men now in the brigade should be 
adopting the extreme attitude taken up by the plaintiffs on a matter where the 
snatching of a fellow human’s life from a terrifying death may easily turn on a quarter 
of a minute—a matter of seconds’ as Chief Officer Leete has deposed. 

It is not only of general interest, but, indeed, directly relevant to any discretion to be 
exercised by this court when considering whether to make the orders sought by the 
plaintiffs, to relate the sequence of events that has led up to the present position. In 
the days of Captain Massey Shaw there were, of course, no traffic lights and none of 
those traffic signs of which nowadays there is such a proliferation. After the First 
World War there came into being traffic lights (first introduced about 1929) and 
traffic signs evoked by increasing motorised traffic and by lack of police manpower 
to control it in the old way. The natural result was that those concerned with saving 
life and valuable property by means for which the speediest possible arrival on the 
scene was absolutely imperative felt that the call of humanity demanded the exercise 
of discretion whether or not to obey the strict letter of the law. That in turn led to 
there coming into existence one of those compromise situations which are so typical 
of this country and the despair of those who regard law and logic as being one and 
the same thing. The police normally exercise their discretion so as only to prosecute 
in rare cases; if the prosecution is successful the justices, unless there has been some 
real disregard of the safety of others, either give an absolute discharge or impose a 
small fine, and then in accordance with a direction given in a Home Office circular of 
18th August 1949 (Fire Service Circular 27/1949), which remains in force to this day, 
all fire authorities in England and Wales in appropriate cases refund to the fireman 
driver any fine he has to pay and any costs which he has incurred; this expenditure 
falls, we were given to understand, on the local authority, but one half is refunded by 


(1) (1928), 29 Federal Reporter (2nd Series) 61. 
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government grants. If a question of endorsement or disqualification arises then the 
justices are entitled to, and rightly do, regard the fact that the vehicle was being driven 
‘onthe bell’, ie, answering an emergency call to a fire, as a special reason for not order- 
ing disqualification (cf R v Lundt-Smith (1))—and 1 find it hard to accept that there has 
ever been an endorsement ordered by a London magistrate for what was in essence 
no more than a technical offence when answering an emergency call. 

Over the years from 1933 to date there have been promulgated a succession of fire 
brigade orders which recognised that the force of the calls of humanity would lead 
drivers of fire engines when in eager pursuit of their aim to reach the scene of the 
fire to disregard adverse traffic lights when there was no risk to others in so doing, 
and these orders sought to ensure that no such risks should be taken. Each of those 
orders calls attention to the fact that drivers of fire engines are subject to the same 
obligations to obey traffic lights as drivers of other vehicles. None of them contains 
any order or request to disobey those signals. Each of them enjoins the drivers not to 
take risks—and is in a form that results in the taking of such a risk constituting a 
disciplinary offence. Orders in parallel terms have also from time to time been issued 
to ambulance drivers; the latest of these as issued on behalf of the defendants on 
the authority of its appropriate committee is dated 4th October 1968—and is plainly 
modelled on the fire brigade order now under consideration. 

Against the background of such orders, and with the aid of a common sense attitude 
of the police, this compromise situation, illogical and indeed odd though it may on 
analysis appear, worked smoothly enough for some 35 years with the active support 
of the Home Office, the LCC, and the Central Fire Brigade Advisory Council (to whom 
I will refer as ‘the Central Council’) constituted under s 29 of the Fire Services Act 1947. 
Nor is there any evidence of discontent among the serving officers and men of the 
brigade before 1967—indeed counsel for the plaintiffs when questioned on this point 
did not suggest that there had been. 

How then has it come about that these proceedings have been taken by the plaintiffs 
because of the initiation of disciplinary proceedings against them not as drivers but as 
crewmen? First, it is as well to make it clear that there is no evidence of any member 
of any crew having at any time during those 35 years suffered any material personal 
injury as a result of a driver failing to obey the traffic lights; nor can it be said to be 
likely that there is any reasonable probability of such injury occurring from the 
driving of fire engines in conformity with the provisions of the order now under 
discussion. It is true that there can be found in the papers before the court some 
reference to potential risks to the crew, but clearly this is not the matter which 
caused the issues in the present case to be raised—nor was it so suggested by counsel 
for the plaintiffs. Indeed it would be somewhat odd if men prepared gallantly to take 
the heavy risks that can be entailed in fighting fires and in the rescue of those endang- 
ered by them were to say that they were genuinely affected by the possibility of such 
unlikely risks as could be entailed by accompanying a driver who took the precautions 
set out in the order. 

It emerges however from the affidavit of Mr Parry (who is no longer himself 
a member of the brigade) and was confirmed by counsel for the plaintiffs to this 
court that there are two things which have affected the minds of drivers. First, there 
seems to be an impression that there has been an increase lately in the frequency of 
police prosecution for traffic lights offences. Secondly, there appears to be a fear that 
the effect of the ‘totting up’ provisions of s 5 (3) of the Road Traffic Act 1962 could 
result in some driver or drivers being disqualified when it would be unfair for this 
to happen. An ill-judged penalty can produce unhappy consequences. 

As regards the first of those matters, counsel for the defendants quoted to the court 


(1) 128 JP 534; [1964] 3 All ER 225; [1964] 2 QB 167. 
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the following figures as to the number of convictions of fire appliance drivers for 
traffic lights offences over the past six years: 

1965 

1900 

1967 

1968 

1969 

mye)... 2 
and called attention to the fact that in each year the number of appliance journeys 
‘on the bell’ is about 150,o0oo—involving many hundreds of thousands of driving miles. 
So there seems but little substance in the first of the two suggestions. As regards 
the second, it has perhaps not unnaturally escaped the attention of those canvassing 
these matters within their stations that s 5 (3) gives to the courts a considerably wider 
discretion as regards disqualification than they possess under those sections which 
impose a duty to disqualify save for ‘special reasons’. It would appear that in practice 
it would be more than unlikely that a justice who was informed that a mere traffic 
lights offence had occurred when answering an emergency call would take it into 
account in a totting up case—clearly he should not do so, and would be reversed 
on appeal if he did. 
1, accordingly, the principal grounds which have led to concern on the 


} 


Althoug 
part of some members of the brigade do not appear well founded, there is but little 
wonder that the situation created by fears of the operation of s 5 (3) of the 1962 Act, 


} 
at 
1 1 


coupled with the escalating number of potential traffic offences that can occur, createc 


a sea lawyer’s paradise within the canteens of the stations of the brigade. Fuel was 
no doubt added to the debate by a distressing accident on what might be described 
as a ‘million to one against’ occurrence. Unfortunately there was this accident, 
which involved the death of a deaf motor cyclist who had not seen the flashing lights 
which are so clear a warning of the approach of a vehicle on emergency duty—and, to 
add to the sadness, the particular call being answered by the brigade was a hoax. 


Thus in due course there seems to have resulted the present situation in which 
one man in 200 within the brigade wishes to refuse to answer an emergency fire call 
on any engine the driver of which has refused to undertake never to exercise a dis- 
cretion when at traffic lights; in other words, they will not crew an appliance unless 
the driver has announced his determination in all circumstances to wait the full 
period at a red light on the way to a fire, even when to go against it could not result 
in the slightest danger to any other vehicle or person and although it is obvious 
that such waits could aggregate several minutes. That in turn led to disciplinary 
action being taken against the plaintiffs when they on that ground refused to obey 
orders to answer emergency calls as crewmen, and this action followed. 

3efore turning to the precise issues raised in this case there are certain further 
general facts that require to be mentioned. First, it is common knowledge that in 
London the number of traffic lights on main arteries may be numerous. There are, 
for instance, 17 in Oxford Street—averaging one every 125 yards. Moreover, some 
individual lights remain red for more than a full minute—at any rate up to 1} minutes. 
At night, when there may be no other traffic in sight, if an engine waits the full period 
each time, adverse lights can produce delays of several minutes for appliances driven 
‘on the bell’. 

Next it is to be observed that order 144/8 is a paragraph replacing para 1 in Brigade 

’ Order 144 which is entitled ‘Motor Driving and Traffic Regulations’, and was issued 
in June 1965. This order now contains some 23 paragraphs dealing with questions 
that can arise when drivers of fire engines are answering an emergency call. Para- 
graph 1 commences: 
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‘Drivers of fire brigade vehicles are at all times subject to the law and to the 
general traffic rules, including the provisions of the Highway Code, in the same 
way as every other road user except as provided in sub-paragraphs (a) to (e) 


below.’ 


Those sub-paragraphs concern regulations as to speed limits, bells, flashing lights 
and waiting restrictions, which are the subject of special exceptions applying to fire 
brigade vehicles. Later paragraphs of the order refer to cases where there are no such 
special provisions. Thus 144/4 deals with refuges, 144/5 with roundabout systems, 
and 144/6 with going against the flow of the traffic in one-way streets. In each of 
those three cases the driver is constantly faced with the same question as when he 
comes to traffic lights—whether or not to conform rigidly to regulations made under 
c Regulations Act 1967 (a consolidating statute). 

le there is in law no distinction between going on the wrong side of a 

ing the now familiar biue sign with a white arrow or going against the 

flow of traffic in a one-way street, on the one hand, and failing to comply with a 
red traffic signal on the other. Nonetheless there is no suggestion in the documents 
before the court, which include the proceedings of the Fire Brigades Union Annual 
68, of any objection by members of the brigade to driving on the 
wrong side of bollards or to proceeding contrary to a one-way traffic sign when in 
common sense an emergency so requires. It is, of course, manifest and was so conceded 
on behalf of the plaintiffs that strict compliance with all the provisions of traffic 
regulations would disastrously affect the work of the brigade and result in a lament- 
able increase in the risk of injury, death, and destruction of property. Paragraph 5 
of the affidavit of the chief officer of the London Salvage Corps contains this passage: 


“Any delay in the arrival of the Fire Brigade at the scene of a fire may jeopardize 
the rescue of persons in the building, increase the risk of death or injury to fire 
fighting members of the Fire Brigade, or make the containment of the fire 
more difficult or impossible. Fires spread extremely quickly and even a very 
slight delay may result in unnecessary loss of life. I have myself known cases 


in which only a very slight delay would have increased the loss of life.’ 


That obviously accurate statement has, of course, not been challenged. 

Next to be noted is the attitude of the union to the issues under discussion as 
shown in documents which they have exhibited to the court. At p 56 of the 1968 
Annual Report of the union’s executive council it is stated that on behalf of the 
union, the general secretary, at a meeting of the central council, made it clear that 
‘the Union would firmly oppose any amendment of the law to allow any driver's 
exemption from obeying traffic signs’. That point was picked up by the president 
of the union when speaking at the annual conference of that year. There he empha- 
sised the opposition of the union to amendment of the law—an opposition that had 
been pressed to the extent of the union members withdrawing from a specially 
appointed committee of the statutory Central Council (which has on it, among 
others, representatives of the Home Office Fire Service Department, county councils 
association, local fire authorities, National Association of Fire Officers and the union) 
when it appeared that all the other members of that committee were unanimously 
favouring an amendment of the law. Yet later he urges the policy that has led to 
the initiation of this action which is supported by the union—a policy of complete 
and unqualified compliance with traffic lights. This attitude of combining insistence 
on unswerving compliance with the strict letter of the existing law with complete 
opposition to any amendment of that law calls for an increase of precisely those 
perils to life and property to which reference has been made. It is thus gravely 
inimical to the public interest, it is wholly repugnant to the fine traditions of the 





a IE 


Son 


Cae 





Justice of the Peace and Local Government Review Reports, July 10 


135 LOCAL GOVERNMENT REVIEW REPORTS 


London Fire Brigade, and it could undermine and disrupt a hitherto splendid service. 
It is at best incomprehensible. It was not supported by counsel for the plaintiffs, 
but it forms part of the background against which the plaintiffs’ claim for relief 
falls to be considered. 

Next to be mentioned is that strongly pressed requests have been made to the 
Home Office by the chief officer, with the support of the defendants and the central 
council, that the law should be amended so as to provide exemption in suitable 
cases from the existing regulations for drivers of fire engines relating to traffic lights 
and signs. Those requests have been refused—a matter to which I will return. Accord- 
ingly order 144/8 has remained in force, again with the support of the defendants 
and the central council, and also with the support of the Home Office as is shown 
by continuance in force of Fire Service circular 27/1949 (which was brought up to date 
in 1967). 

With that necessarily somewhat full examination of the circumstances leading 
to these proceedings I now turn to the claims made by the plaintiffs. First (despite 
being placed fourth on the writ) should come that which relates to the disciplinary 
proceedings, the commencement of which immediately preceded the issue of the 
writ. An injunction is claimed to restrain the defendants from continuing them. 
That claim must plainly fail for a number of reasons. 

The orders given to them to perform their normal duties and attend fires were 
manifestly lawful. They were neither asked to commit any unlawful act, nor to be 
accessory to one. They would not be put in peril because a driver conformed with 
order 144/8; indeed conformity with it reduces even such risks as crewmen might 
allege that they incurred before it was issued. There is moreover no suggestion that 


the brigade’s attitude to traffic lights was unknown to them at the time when they 
joined the service. 


The attempt to raise the issue of legality of the order through this claim for an 
injunction is artificial. They are being disciplined as crewmen and not as drivers. 
No driver has come to complain to this court of the effect on him of order 144/8 
when ordered to attend a fire—because no driver is enjoined by the order to disregard 
the law; on the contrary the chief officer has refused to allow station officers travelling 
on appliances to give any such order. The plain fact that no driver could reasonably 
—or indeed properly—complain to this court exemplifies the artificiality of the 
plaintiffs’ claim. Crewmen simply have no such interest in the order as entitles them 
to make its existence a ground for claiming the injunction. Moreover even if, con- 
trary to these views of mine, it had been arguable that the order to attend the fire 
was in some way tainted because of the existence of order 144/8, the court ought 
to my mind to refuse the remedy sought. When disciplinary proceedings in a service 
are concerned, the courts will not normally intervene before they are heard; and 
certainly not when there exists an admirable code of procedure such as is laid down 
by the Fire Services (Discipline) Regulations 1948, which provides not only for a 
carefully regulated hearing but also for one appeal in all cases and for two where a 
serious penalty is imposed (compare the observations of SINGLETON LJ at the con- 
clusion of his judgment in Ex parte Fry (1). On such facts as have so far been put 
before the court the initiation of disciplinary proceedings for deliberate disobedience 
within a public service of an obviously reasonable order was fully warranted—and 
indeed failure to take them would in due course have imperilled the efficiency of 
the service. Whether all the material facts are before this court is, of course, not 
known, and nothing that I have said is to be taken to bear on the result of the 
proceedings. 


(1) 118 JP 313; [1954] 2 All ER 118 
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Next for consideration are the claims for a declaration that order 144/8 is an unlawful 
order and for an injunction requiring the defendants to countermand it. When 
dealing with the claim to restrain the disciplinary proceedings I have referred to the 
artificiality of raising the legality of the order in that way, to the lack of any material 
interest of crewmen in the legality of the order—and also to the fact that drivers 
could not properly complain of it to this court. Those same matters preclude the 
plaintiffs from successfully seeking the declaration they claim. The facts of the 
present case are quite different from those in Pharmaceutical Society of Great Britain v 
Dickson (1) and in Hughes v Architects’ Registration Council of the United Kingdom (2), 
where the interests of the plaintiffs were directly imperilled by the rules of the subject 
of complaint. The courts have always steadfastly declined to deal with questions of 
law in which the plaintiffs have no material interest; they have, incidentally, full 
enough lists without their being cluttered with points, however interesting to barrack 
room or indeed to practising lawyers, which someone desires to air without having 
such an interest. 

There are indeed other good reasons why in its discretion the court should in any 
event decline to make a declaration in the instant case. It could have no effective 
result between the parties unless supported by a mandatory injunction to withdraw 
it. The defendants have, rightly in my view, roundly stated that they will not counter- 
mand it unless so enjoined by the court, for they refuse voluntarily to accept respon- 
sibility for the results. To withdraw it would be useless, produce confusion, and 
worsen the present situation, unless accompanied by a new order that it would be a 
disciplinary offence if a driver ever chose not to wait the full time at every adverse 
traffic light. Thinking of such a new order is something which the court has no 
power to enjoin and it is one which, as regards London, no chief officer in his senses 
would issue voluntarily. I would be no party to granting an injunction to counter- 
mand order 144/8 when that course could only result at best in confusion and at 
worst in unnecessary perils to life and property. Similarly 1 would decline to 
make a declaration that would have parallel effects. It is thus not strictly necessary 
to decide whether order 144/8 is or is not unlawful. It would suffice to say, as is 
the fact, that it is in the circumstances already related an eminently sensible order 
which reflects much credit on those who drafted and issued it—for it represents the 
only practicable solution in the public interest of the difficulties created by the Home 
Office refusal to take steps to amend the law. As, however, the question of its 
legality has been fully discussed, it is appropriate to say that as at present advised 

fully support the view that, for the reasons given by PLowman J at first instance, 
and those about to be stated in this court by Bucktey LJ, is is not unlawful. 

Accordingly all the claims of the plaintiffs in this misconceived action fail and the 
appeal should be dismissed. It would be wrong, however, simply to leave the matter 
at that. The situation in which one department of the Home Office secures the 
passing of statutes and regulations which create offences and another of its depart- 
ments issues instructions that resulting fines be paid out of public funds is an oddity 
which is no longer effective for its purpose. However smoothly it may have worked 
when the law relating to traffic offences was more simple, drivers of fire engines now 
have a genuine grievance. They are liable, however reasonably they act when 
‘on the bell’, to have their driving record embarrassed by traffic light convictions 
which however technical may later need explaining away—and are at risk of finding 
by some misfortune an endorsement on their licence which ought not in justice 
to have been placed there. Rarely though this may occur, the system which can 
produce it is wrong. 


(1) [1968] 2 All ER 686; [1970] AC 403. 
(2) [1957] 2 All ER 436; [1957] 2 QB 550. 
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The plain fact is that, robot signals having replaced the human police officer, 
it is essential in the public interest that the law should be adjusted so as to enable 
them to be lawfully disobeyed in emergencies when that course does not involve 
danger to others. For reasons that have, I hope, now been made plain, the Home 
Office decision to refuse, despite the recommendation made to it, to procure an 
amendment of the law appears somewhat pusillanimous. It was bound in due 
course to lead to difficulties of the type that have arisen—and that could be quite 
simply avoided by, for instance, an amendment of s 79 of the Road Traffic Regulation 
Act 1967, so that an exemption somewhat similar to that relating to speed limits 
is applied, subject to appropriate safeguards, to other regulations in suitable casas. 
The sooner some such amendment is made the better. The present system puts 
chief officers and local authorities alike on a tight-rope—when even a correct step 
is liable to be misconstrued by malcontents as an attempt to use a dispensing power 
and when the slightest error may result in such an accusation being justified. 


BUCKLEY LJ: Two things surprise me in this case: first, that the Home Office 
has not promoted any amendment of the law which affords no relaxation from traffic 
regulations relating to traffic light signals and road signs for any such vehicle as a 
fire engine or ambulance when travelling in answer to an emergency call, notwith- 
standing that this has been considered by the Department as the result of representa- 
tions by the London Fire Brigade supported by the Central Fire Brigade Advisory 
Council; and, secondly, that the Fire Brigade Union has apparently resisted any 
such amendment. It is common knowledge that members of the public on a highway 
customarily give precedence to fire engines, ambulances, police cars and the like 
when the drivers of such vehicles indicate by the use of their bells, sirens and so forth 
that they are travelling on emergency service, but, although speed limits are relaxed, 
the driver of any such vehicle commits an offence if, for instance, he crosses a red 
light or goes the wrong side of a pedestrian island, however clear it may be that in 
so doing he runs no risk of causing an accident. 

The chief fire officer says that it is well known in the fire services that the speed of 
attack is crucial to the control and extinguishment of a fire, and that the driver of a 
fire appliance knows this and knows that the risk to life and property is increased 
by any delay in getting to the fire. This is not in dispute. It has never been necessary 
to impress on drivers of fire engines the need to reach the incident with the least 
possible delay, and it is common ground that a keen, and indeed I would say a good, 
fireman driver, when driving on a call to a fire, will pass a red traffic light or drive 
on the wrong side of the road or disregard a road sign if this will save time and involve 
no risk of an accident. The London Fire Brigade has found it necessary to make 
regulations from time to time aimed at ensuring that drivers’ eagerness to get to 
fires as quickly as possible does not lead to their taking risks. Automatic traffic 
lights were introduced in 1929, and the first such regulation relating to passing a 
contrary traffic light was made in 1933. These regulations have always stressed that 
drivers of fire brigade vehicles are under the same obligation at law to obey traffic 
light signals as the drivers of other vehicles, and have required any driver who 
proceeds against the lights to do so with the greatest care to avoid any risk of an 
accident. Order 144/8 of 3rd February 1967, which has given rise to the present case, 
follows this pattern and introduces, what was a new specific requirement, that a 
driver who decides to proceed against the lights should first stop his vehicle. 

The plaintiffs are firemen who as crewmen have refused to obey orders to ride in 
the course of their duties on fire brigade vehicles the drivers of which are prepared to 
cross red traffic signals on the way to an emergency, when this can in their opinion 
safely be done. As the result of such refusal disciplinary proceedings have been 
launched against them. In this action they claim a declaration that order 144/8 
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is unlawful, a mandatory injunction to withdraw or countermand it, an injunction 
restraining the defendants from implementing it, and an injunction restraining them 
from continuing with the disciplinary proceedings. 

Under the Road Traffic Act 1960, s 14, failure to comply with a traffic sign, where 
no policeman is regulating the traffic, is an absolute offence. We were told that when a 
fire engine is driven past a red light the driver is not in practice prosecuted unless 
he is thought to have driven carelessly or dangerously, but a driver who is prosecuted 
may be acquitted of careless or of dangerous driving but may nevertheless have to 
plead guilty to failure to obey the traffic signal and may be convicted of this lesser 
offence and have his licence endorsed accordingly. Indeed we were told that this 
does happen. Since the enactment of the Road Traffic Act 1962, s 5 (3), which provides 
for disqualification after three endorsements within three years, unless there are 
mitigating circumstances, an endorsement could in perhaps unlikely circumstances 
have drastic consequences for the licence holder. The existing state of affairs is one 
which consequently may confront fire brigade drivers with a dilemma of some 
significance which, as matters stand, each driver must resolve for himself on every 
occasion when he is presented with the problem whether to pass a red light. The 
view put forward by the union is that dangers are increased when drivers are given 
a discretion in this respect and that safeguards of the kind mentioned in order 144/8 
are unlikely to operate as effective checks. On the other hand the chief fire officer 
in his evidence stresses that a few seconds’ delay may make a great difference in the 
risk to life and property resulting from a fire, and that there are many occasions, 
particularly at night, when a fire brigade vehicle would be unnecessarily delayed by 
waiting for an adverse traffic light to change when it is clear that there is no other 


traffic about or that what traffic there is had given precedence. 


For the plaintiffs it was submitted that order 144/8 was unlawful because it told 
drivers what to do, should they decide to commit offences. It was said to encourage 
breaches of the law. Next it was submitted that the defendants could not legally 
require crewmen to ride with drivers who, complying with the terms of the regula- 
tions, were willing in their discretion to commit breaches of the law. From this, it 
was submitted, it follows that the disciplinary proceedings were wrongful. 

In my judgment, these arguments are misconceived. The regulation does not 
require drivers to commit any breach of the law or say that they can break the law 
with impunity. It emphasises that the law applies to them in the same way as to 
anyone else. Its purpose is to minimise the risks which may be involved in breaches 
of the law which in the exceptional circumstances of the fire service are likely to occur 
in consequence of the natural and, most people would say, praiseworthy, desire of 
men to do their utmost to save life. It says, in effect: ‘Drivers must understand that 
they are subject to the law regarding traffic lights; but, if a driver decides to commit 
a breach of the law, taking the precautions as regards accidents prescribed by this 
regulation, he will not be disciplined within the service.’ We were told that drivers 
who pass a red traffic light without taking those precautions are disciplined. On the 
other hand no driver who elects to observe the traffic regulations strictly is disciplined 
on that account. The regulation does not confer any discretion on drivers to break 
the law; it limits that discretion which they individually exercise. If order 144/8 
were withdrawn the likelihood of drivers disregarding traffic signals in circum- 
stances involving risks of accidents would, in my opinion, increase. The situation 
as it affects not only other road users but also crewmen on fire brigade vehicles 
would be less satisfactory than it is at present. In my judgment the claim that the 
regulation is unlawful fails. 

If this is right, the rest of the plaintiffs’ case also fails, for the alleged unlawfulness 
of the regulation has been cardinal to the rest of the argument of the plaintiffs’ counsel. 
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The reason why the disciplinary proceedings are said to be wrongful is that the 
orders which the plaintiffs refused to obey were wrongful. It is conceded that these 
orders would not be wrongful but for the regulation, but it is said that they were 
wrongful because they required crewmen to ride with drivers who were prepared 
to pass adverse traffic lights in the circumstances contemplated by the regulation. 
The fallacy of the argument is, in my opinion, clear from the fact that, but for the 
regulation, the probability of drivers committing offences against the traffic regula- 
tions would increase, and yet it is accepted that in these circumstances crewmen 
could properly be required to ride with any driver. 

I would only add that I think that it is a hard thing that drivers should be left 
at their own discretion to make decisions whether they should or should not commit 
breaches of the law which in many instances must be only technical but in others 
may involve difficult decisions. I would for myself think it much fairer to the drivers 
and generally more satisfactory that the law should prescribe in what circumstances 
and subject to what safeguards the drivers of such vehicles as fire engines and 
ambulances should be allowed to disregard traffic signals and road signs. I agree 
that this appeal fails. 

Appeal dismissed 


Solicitors: WH Thompson; H F W Wilson, Solicitor to the Greater London Council. 


G.F.L.B 


CHANCERY DIVISION 
(PENNYCUICK, V-C) 
13th, 23rd November 1970 
DOWTY BOULTON PAUL LTD v WOLVERHAMPTON CORPORATION 


Local Authority—Statutory powers—Enforcement—Assurance to company of land with 
access to and use of authority’s property—Decision by authority to develop property 
as housing estate—Right to override company’s rights. 

By a conveyance dated 30th November 1936, the defendant corporation, who owned 
and maintained a municipal airport under licence from the Board of Trade, assured unto 
the plaintiff company a parcel of some 23 acres of land adjoining the airport together 
with certain rights of access to and use of the airfield and airport buildings for the manufac- 
turing, service, and repairs of aircraft and the running of a flying school. By cl 2 of the 
deed the plaintiff entered into various covenants so as to bind the land thereby conveyed 
for the benefit of the airport with a proviso that the covenants should remain in force 
for a period of 99 years from 1st December 1935, or for so long as the cor, oration should 
maintain the airport as a municipal aerodrome, whichever was the longer. The cor- 
poration covenanted to allow the plaintiff to use the airport for certain named purposes 
in connection with its business again with a proviso identical to that contained in cl 2 
Clause 5 provided: ‘Without prejudice to the corporation’s right to use, dispose of ot 
deal with the lands in and around [the airfield] and [the airfield] generally as and for such 
purposes as they shall from time to time think fit the corporation shall not in the exercise 
thereof unreasonably affect the rights of the use of the [airfield] hereby granted by the 
company’. 

The corporation having determined not to renew their Board of Trade licence when it 
expired on 24th June 1971, and to develop the airport and the surrounding land as a 
housing estate under s 163 (1) of the Local Governmer t Act 1933, the plaintiff now moved 
for an interlocutory injunction to restrain the corporation from doing anything which 
would cause the Board of Trade to determine the existing licence to use the airfield as an 
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airfield and/or to prevent the plaintiff from using the airfield for its lawful purposes 
under the deed of 30th November 1936. 

Hep: the plaintiff had, for the purposes of the motion, made out a prima facie case 
as to its rights over the relevant land conferred by the conveyance, and the corporation 
had no power either under cl 5 thereof, or under the Local Government Act 1933, s 163 (1), 
to override those rights, or under the general law regarding the exercise of statutory 
powers 

Per Pennycuick V-C: The only remedy of the plaintiff company lies in damages and 
not by way of an injunction designed to enforce the conveyance. 


Motion by the plaintiff, Dowty Boulton Paul Ltd, for an interlocutory injunction 
against the defendants, Wolverhampton Corporation restraining the corporation 
from doing anything (i) which would cause the Board of Trade to determine the 
existing licence enabling Pendeford Aerodrome, Wolverhampton, to be used as a 
licensed airfield and (ii) to prevent the plaintiff company from using the airfield for 
their lawful purposes. 

K R Bagnall for the company. 


George Newsom QC and Elizabeth Appleby for the corporation. 
Cur adv vult 


23rd November. PENNYCUICK V-C: In this action the plaintiff is Dowty 
3oulton Paul Ltd, to which I shall refer as ‘the company’. The defendants are the 
mayor, aldermen and burgesses of the county borough of Wolverhampton to whom 


I shall refer as ‘the corporation’. 

I have before me a motion whereby the company seeks an interlocutory injunction 
relating to an area of land at present in use by the corporation as an airfield but 
which the corporation intends to develop as a housing estate. The company is 
interested in this area under the terms of a conveyance dated 30th November 1936. 
That was a conveyance by the corporation to the company, by its then name of 
Boulton Paul Aircraft Ltd, of an area of land adjoining the airfield. The conveyance 
confers on the company certain rights to use the airfield, which rights will, of course, 
be nullified if the site of the airfield is developed as a housing estate. There had been 
an agreement in August 1935 between the corporation and the company for the grant 
by the corporation to the company of a long lease over the area subsequently 
comprised in the conveyance. The provisions of that agreement were manifestly 
superseded by the terms of the conveyance, and it is not necessary to refer to them. 
The conveyance contains a recital that the corporation is the estate owner of a plot 
of land, which is subsequently described by reference to a plan as a plot of some 
23 acres coloured brown on the plan. The conveyance then proceeds as follows: 


“I. IN consideration of the sum of One Thousand Six Hundred and Forty-five 
Pounds now paid by the company to the corporation (the receipt whereof the 
corporation hereby acknowledge) the corporation as beneficial owners and in 
pursuance of every statutory and other authority them hereunto enabling 
hereby grant unto the company [a piece of land lying in the parish of Wrottesley 
and just outside the boundaries of the county borough of Wolverhampton 
together with a small strip of land coloured blue]. Together atso with full 
right and liberty for the company and its successors in title the owners or 
occupiers of the property hereby assured its and their undertenants and servants 
for the purpose of obtaining access to the Wolverhampton Airport (hereinafter 
called “the airport”) [the area of which is shown edged by a red verge line 
on the plan] in connection with its and their use of the said piece of land coloured 
brown on the said plan number 1 [that is the main area comprised in the con- 
veyance] and the buildings erected or to be erected thereon as a factory for the 
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designing manufacturing assembling and repairing of aircraft and aeronautical 
equipment and as a school for the training and teaching of flying to go pass and 
repass along over and upon the strip of land coloured green on the said plan 
number 1 and adjoining the said piece of land coloured brown on the said plan 
number 1 on the southern side thereof for a period of ninety-nine years from the 
first day of December One thousand nine hundred and thirty-five or as long as 
the corporation shall maintain the airport as a municipal aerodrome whichever 


shall be the longer.’ 


3y cl 2 the company enters into a number of covenants so as to bind the land thereby 
assured, and so as to benefit the adjoining lands of the corporation, namely, the 
airport. Then at the end of those covenants comes a proviso that all but one of those 
covenants shall remain in force and be binding on the company insofar as practicable: 


‘for a period only of ninety-nine years from the first day of December One 
thousand nine hundred and thirty-five or so long as the corporation shall 
maintain the airport as a municipal aerodrome whichever shall be the longer.’ 


By cl 3, the corporation enters into certain covenants with the company. Clause 3 (ii) 
is in these terms, so far as now material: 


‘That they will allow the company to use the airport when prepared for use 
and ready for the purposes of the company and licensed as an aerodrome 
(provided that the corporation shall not be obliged to license the aerodrome 
for night flying or as a customs aerodrome) so far as a licence is necessary to 
enable the company to use the airport for such purposes as are hereinafter in 
this clause mentioned free of charge except as hereinafter provided for the 
following purposes namely:—(a) For the purpose of test delivery and other 
flights in connection with their business of designing manufacturing assembling 
and repairing aircraft and parts thereof and accessories thereto. (b) For the 
purpose of flying in connection with their business of carrying on a school for the 
training and teaching of flying.’ 


There follows a proviso 


‘that the company shall pay a rental of fifty pounds per annum in respect 
of the user specified in paragraph (a) of this sub-clause and a further rental of 
fifty pounds per annum in respect of the user specified in paragraph (b) of this 
sub-clause while such users respectively continue.’ 


Then there is a proviso that the covenants by the corporation contained inter alia 
in cl 3 (ii): 


‘and each and every one of them shall remain in force and be binding upon 
the corporation for a period only of ninety-nine years from the first day of 
December One thousand nine hundred and thirty-five or so long as the corpora- 
tion shall maintain the said Wolverhampton Airport as a Municipal Aerodrome 
whichever shall be the longer.’ 


Clause 5 is in these terms: 


‘without prejudice to the corporation’s right to use dispose of or deal with 
their lands in and around the Airport and the Airport generally as and for 
such purposes as they shall from time to time think fit the corporation shall 
not in the exercise thereof unreasonably affect the rights of the use of the Airport 
hereby granted to the company.’ 
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The corporation has since that time maintained the land edged red on the plan as a 
municipal airport. The airport is at present managed by a company known as 
Don Everall Aviation Ltd. The current Board of Trade licence will expire on 24th 
June 1971. The corporation does not intend to renew that licence, nor does it intend 
to renew the management agreement with Don Everall Aviation Ltd which will 
expire on 31st December 1970. Its intention is to close down the airfield and 
develop it as a housing estate. 

The airfield itself has been regularly used by planes up to date, the last figure 
being 1,524 movements in a year. It should be explained that, when an aeroplane 
takes off and lands, each is a separate movement. The company has of late years 
made very little use indeed of the airfield. In 1969 there were 16 movements 
attributable to the company. There has been none in the current year. The 
corporation’s expenditure on the airfield is now at the rate of about [12,000. The 
company contends that the corporation is not entitled by developing the airfield 
as a housing estate to deprive the company of the right which it obtained under the 
1936 conveyance to use the airfield. In those circumstances, the company issued the 
writ in the present action on 22nd September 1970 and the statement of claim has 
been delivered. By the present notice of motion, which is dated 23rd September 
1970, the company seeks an interlocutory injunction in the following terms, that 


‘the [corporation] shall do nothing which would “cause the Board of Trade to 
determine the existing licence enabling Pendeford Aerodrome, Wrottesley, 
Wolverhampton to be used as a licensed airfield and shall do nothing to prevent 
the [company] from using the said airfield for their lawful purposes.’ 


The first issue which has arisen on the hearing of this motion is whether, under 
the terms of the 1936 conveyance or under the general law, the corporation is entitled 
to override the rights conferred on the company under the 1936 conveyance. [f it 
is so entitled that would be the end of the matter; the corporation will do no wrong 
to the company if it does nullify those rights by developing the airfield as a housing 
estate and the company will have no remedy whether by way of injunction or 
damages or otherwise. 

Counsel for the company was content to rely on the plain terms of the 1936 
conveyance. Counsel for the corporation in the first place addressed an argument 
based on cl 5 of the conveyance. It will be remembered that that clause provides: 


‘without prejudice to the corporation’s right to use dispose of or deal with 
their lands in and around the airport and the airport generally as and for such 
purposes as they shall from time to time think fit the corporation shall not 
in the exercise thereof unreasonably affect the rights of the use of the airport 
hereby granted to the company.’ 


It is not altogether easy to see what the effect of that clause is, and I think that I am 
doing him no injustice when I say that counsel for the corporation appeared to share 
that difficulty. I do not think that I can go beyond saying this, that, so far as I can 
see, the dominant intention shown by that very oddly-worded provision is that the 
corporation shall not ‘unreasonably affect the rights of the use of the airport’. I 
quite appreciate that the clause opens ‘without prejudice’. Maybe it really has no 
meaning at all. At any rate I do not think that that clause enables the corporation 
to override the rights of the company. 

Counsel for the corporation’s other contention, which, I think it is fair to say, was 
that on which he principally relied, was that, under the general law regarding the 
exercise of statutory powers, the corporation is at any time entitled to override this 
licence if it requires to use the airfield for any of its statutory purposes. These, of 
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course, include its powers as a housing authority. Counsel accepted that the grant 
of the licence under the 1936 conveyance was within the powers of the corporation. 
There was no argument on this point, and I proceed accordingly on the footing that 
the grant of the licence was indeed within the powers of the corporation. Counsel 
based his contention on the principle that a body entrusted with statutory powers 
cannot by contract fetter the exercise of those powers. He referred to a number of 
cases which establish beyond all doubt that principle. I refer shortly to three of 
those authorities. 

In Ayr Harbour Trustees v Oswald (1) Lorp BLAckKBuRN stated the principle in these 
terms: 


‘I think that where the legislature confer powers on any body to take lands 
compulsorily for a particular purpose, it is on the ground that the using of 
that land for that purpose will be for the public good. Whether that body be 
one which is seeking to make a profit for shareholders, or, as in the present 
case, a body of trustees acting solely for the public good, I think in either case 
the powers conferred on the body empowered to take the land compulsorily 
are intrusted to them, and their successors, to be used for the furtherance of 
that object which the legislature has thought sufficiently for the public good to 
justify it in intrusting them with such powers; and, consequently, that a contract 
purporting to bind them and their successors not to use those powers is void.’ 


The next case was that of York Corpn v Henry Leetham & Sons Ltd (2), in which Russe.t J 
made these observations. After citing the Ayr Harbour case and another case, he 
said: 

‘The same principle underlies many other cases which show the incapacity 


of a body charged with statutory powers for public purposes to divest itself of 
such powers or to fetter itself in the use of such powers . . . For the reasons which 
I have given I am of opinion that the Ouse agreement and the Foss agreement 
were agreements which were at the date of their execution ultra vires the 
plaintiffs.’ 


Finally, Lorp Parker CJ in Southend-on-Sea Corpn v Hodgson (Wickford) Ltd (3) said: 


‘There is a long line of cases to which we have not been specifically referred 
which lay down that a public authority cannot by contract fetter the exercise of 
its discretion.’ 


I have said that the principle laid down in those cases is established beyond doubt. 
That seems to me, however, a principle wholly inapplicable to the present case. 
What has happened here is that the corporation has made what is admittedly a 
valid disposition in respect of its land for a term of years. What is, in effect, contended 
by counsel for the corporation is that such a disposition—and, indeed, any other 
possible disposition of property by a corporation for a term of years, for example, 
an ordinary lease—must be read as subject to an implied condition enabling the 
corporation to determine it should it see fit to put the property to some other use 
in the exercise of any of its statutory powers. Nothing in the cases cited supports 
this startling proposition. The cases are concerned with attempts to fetter in advance 
the future exercise of statutory powers otherwise than by the valid exercise of a 
statutory power. The cases are not concerned with the position which arises after a 
statutory power has been validly exercised. Obviously, where a power is exercised 


(1) (1883), 8 App Cas 623. 
(2) [1924] 1 Ch 557; [1924] All ER Rep 477. 
(3) 125 JP 348; [1961] 2 All ER 46; [1962] 1 QB 416. 
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in such a manner as to create a right extending over a term of years, the existence 
of that right pro tanto excludes the exercise of other statutory powers in respect of 
the same subject-matter, but there is no authority and I can see no principle on 
which that sort of exercise could be held to be invalid as a fetter on the future exercise 
of powers. 

Counsel for the corporation did not cite any authority in support of his contention 
apart from the line of cases to which I have referred. Nor was any authority directly 
in point to the contrary cited. I think, however, that, having had an opportunity 
of considering this case before giving judgment, I ought to refer to the decision of 
the Court of Appeal in Stourcliffe Estates Co Ltd v Bournemouth Corpn. (1) I do so with 
some diffidence, since that case was not cited by either counsel. The headnote is in 
these terms: 


“When a corporation purchases land by agreement for any of the purposes 
for which it is authorized to acquire land by the Public Health or other public 
Acts, or by its special local Acts, it is not ultra vires for the corporation to enter 
into covenants with the vendor restricting the erection of buildings upon the 
land purchased which it might erect under other powers given to it for the 
benefit of the public, provided that such restrictions do not prevent the user 
of the land for the particular purposes for which it was acquired.’ 


It will be seen that, in that case, the corporation had purchased property subject 
to a restriction in favour of the vendor which it claimed to be entitled to override 
in the exercise of other statutory powers. The Court of Appeal, affirming Parker J, 
negatived the contention on the part of the corporation. I will read a few sentences 
from the judgment of Sir HERBERT Cozens-Harpy MR: 


‘But, further, if they have taken this conveyance of this land in terms subject 
to these restrictive covenants, can they hold it free from those restrictions? 
That again is a proposition which seems to me to be startling. If the deed is 
wholly ultra vires I can understand it, but to suppose that the corporation 
could be allowed to retain the land and to repudiate the consideration or part 
of the consideration for it is a proposition to which certainly I could not give my 
adhesion.’ 


That last sentence mutatis mutandis appears to me to be precisely in point in the 
present case. I say ‘mutatis mutandis’, because here, of course, the corporation was 
the vendor, and what it is retaining is not the land as in the Bournemouth case (1) but 
the purchase price. Having said that, Sir Hersert Cozens-Harpy MR proceeded to 
consider the Ayr Harbour case (2) and concluded: 


‘In principle the case of Ayr Harbour Trustees v. Oswald seems to me to be 
entirely different, and there is, so far as I am aware, no authority whatever to 
justify the proposition which has been contended for [by the Bournemouth 
corporation]... 


I have thought it right to refer to that case although it was not cited. When this 
action comes on for hearing there will, no doubt, be full argument on it. 

Reference was made to s 163 of the Local Government Act 1933 which, with certain 
amendments not now material, is still in force. Subsection (1) provides: 


‘Any land belonging to a local authority and not required for the purposes 
for which it was acquired or has since been appropriated may be appropriated 


(1) 74 JP 289; [1910] 2 Ch 12; [1908-10] All ER Rep 785. 
(2) (1883), 8 App Cas 623. 





Justice of the Peace and Local Government Review Reports, July 17, 1971. 


135 LOCAL GOVERNMENT REVIEW REPORTS 339 


for any other purpose approved by the Minister for which the local authority 
are authorised to acquire land...’ 


That section does not, it seems to me, empower a local authority to override any 
right over the land in question which may be vested in another party. The purposes 
in the context of that section are clearly those of the local authority. 

I conclude for the purpose of this motion that the company has made out a prima 
facie case that it is entitled to this right and that the corporation is not entitled to 
override that right either under the terms of the 1936 conveyance or in exercise of 
its statutory powers. 

I turn now to consider the remedy available to the company should the corporation 
persevere in its intention to appropriate this land for housing. It seems to me that 
the remedy of the company must lie in damages only and that the company is not 
now entitled, and will not be entitled at the hearing of the action, if it is then otherwise 
successful, to any relief by way of injunction or mandatory order. The right vested 
in the company necessarily involves the maintenance of the airfield as a going con- 
cern. That involves continuing acts of management, including the upkeep of run- 
ways and buildings, the employment of staff, compliance with the Civil Aviation 
Act 1949, and so forth, ie in effect the carrying on of a business. That is none the less 
so by reason that so far the corporation has elected to engage Don Everall Aviation 
Ltd to manage the airfield on its behalf. It is very well established that the court 
will not order specific performance of an obligation to carry on a business or, indeed, 
any comparable series of activities. See in this connection 36 Halsbury’s Laws (3rd 
Edn) pp 267-269, paras 365, 366: 


‘The court does not enforce the performance of contracts which involve 
continuous acts and require the watching and supervision of the court... 

‘A judgment for specific performance is not pronounced, either at the suit 
of the employer or the employee, in the case of a contract for personal work or 
service ... This principle applies not merely to contracts of employment, but to 
all contracts which involve the rendering of continuous services by one person 
to another, as, for instance, a contract to work a railway line.’ 


The cases cited in the note under that last sentence are a number of cases in the 
middle of the last century. It would not be useful to refer to them. The principle 
is established, I should have thought, beyond argument. For this purpose there is 
no difference between an order for specific performance of the contract and a 
mandatory injunction to perform the party’s obligation under the contract. In the 
present case, the notice of motion is expressed as one for a negative injunction, but 
one has only to look at it to see that it does involve a mandatory order on the 
corporation to maintain the airfield. In order that the corporation could continue 
to allow the company to use the airfield, it is essential that the corporation should 
maintain the airfield. It would be quite impossible for the company to use the airfield 
if the corporation did not maintain it. So an injunction in the terms asked would 
put on the corporation a duty, to be observed for something over 60 years, to 
maintain the airfield. I was referred in connection with mandatory orders to 
Redland Bricks Ltd v Morris (1) in the House of Lords, and in particular to the statement 
by Lorp Upyonn. 

What is sought now is considerably a fortiori the ordinary mandatory order. It 
is unnecessary in the circumstances to discuss whether damages would be an adequate 
remedy to the company. 

I conclude, therefore, in the first place, always so far as this interlocutory motion 
is concerned, that the company has made out a prima facie case that it is entitled 


(1) [1969] 2 All ER 576. 
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to the right conferred by the 1936 conveyance, and that the corporation will do an 
actionable wrong if it prevents the company from exercising that right. I conclude 
further that the remedy and the only remedy of the company lies in damages, with 
the consequence that I must make no order on this motion. 


No order made. 


Solicitors: Gregory, Rowcliffe & Co, for Midwinter, Jones & Co, Cheltenham; Sharpe, 
Pritchard & Co, tor R J Meddings, Wolverhampton. 
P.P. 


HOUSE OF LORDS 


(Lorp Rein, Lorp Morris OF BorTH-Y-GEst, LORD GUEST, VISCOUNT DILHORNE AND 
LORD PEARSON) 


Ist, 2nd, 31st March 1971 
KEANE v GOVERNOR OF BRIXTON PRISON 


Extradition—Ireland—Order by magistrate in England—Duty to inquire into merits of 
charges—Prosecution for political offence if order made—Backing of Warrants (Republic 
of Ireland) Act, 1965, s 2 (1) (2) (b). 

The appellant was arrested in England under the authority of a provisional warrant 
issued by a justice of the peace under s 4 of the Backing of Warrants (Republic of Ireland) 
Act, 1965. Two days later two Irish warrants for his arrest were endorsed by a justice of 
the peace in England under s. 1 of the Act, one charging him with murder and the other 
charging him with armed robbery. Under s 2 (1) of the Act he was brought before a 
metropolitan magistrate who ordered him to be handed over to the Irish authorities 
and remanded him in custody until that could be done. The appellant then applied for 
a writ of habeas corpus. The Divisional Court refused the application, and the appellant 
appealed. 

Hep: section 2 of and the schedule to the Act did not impose any duty on the magistrate 
to inquire into the merits of the charges to ascertain whether there was a prima facie case 
for the prosecution or evidence to connect the appellant with the alleged offences; the 
provision in s 2 (b) that an extradition order should not be made if it appeared that there 
were substantial grounds for believing that the person named in the warrant would, 
if taken to the Republic of Ireland, be prosecuted or detained for another offence, being 
an offence of a political character, related to an offence already committed or alleged to 
have been already committed, and the appellant could not bring himself within the sub- 
section by showing that, if he were returned to Ireland he was likely so to conduct himself 
in the future that he would bring on himself prosecution or detention for future political 
offences; therefore the appeal would be dismissed. 


Appear by Patrick Francis Keane against an order of a Queen’s Bench Divisional 
Court, reported p 38 ante, dismissing his application for a writ of habeas corpus 
directed to the governor of Brixton Prison. 

Sir Arthur Irvine QC and J H C Goldie for the appellant. 

E J P Cussen and K A Richardson for the respondent. 


Their Lordships took time for consideration. 


31st March. The following opinions were delivered. 


LORD REID, LORD MORRIS OF BORTH-Y-GEST, LORD GUEST 
and VISCOUNT DILHORNE, said that they agreed with the following reasons 
given by Lorp Pearson for dismissing the appeal. 
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LORD PEARSON: This was an appeal from a decision of a Queen’s Bench 
Divisional Court refusing an application for a writ of habeas corpus in a case arising 
under the Backing of Warrants (Republic of Ireland) Act 1965. 

The appellant was arrested in England on 13th May 1970 under the authority of 
a provisional warrant issued by a justice of the peace in England under s 4 of the 
Act. On 15th May two Irish warrants for the arrest of the appellant were endorsed 
by a justice of the peace in England under s 1 of the Act. One of these warrants 
charged the appellant with the murder of Richard Fallon, a member of the police 
force of the Republic acting in the course of his duty, on 3rd April 1970, at Arran 
Quay in Dublin. The other charged him with armed robbery in Rathdrum, County 
Wicklow, on 20th February 1970. The legality of the arrest and initial detention of 
the appellant under the Act is not questioned. The questions arise at the next stage. 
Under s 2 of the Act the appellant was brought before a magistrate’s court in England 
and the court on 14th August 1970 made an order under sub-s (1) of that section. 
As questions of construction are involved, it will be convenient to set out in full 
the provisions of that section and the first four paragraphs of the schedule which is 
referred to in sub-s (4) of that section: 


‘2. Proceedings before magistrates’ court (1) So soon as is practicable after a 
person is arrested under a warrant endorsed in accordance with section 1 of 
this Act, he shall be brought before a magistrates’ court and the court shall, 
subject to the following provisions of this section, order him to be delivered at 
some convenient point of departure from the United Kingdom into the custody 
of a member of the police force (Garda Siochana) of the Republic, and remand 
him until so delivered. 

‘(2) An order shall not be made under subsection (1) of this section if it appears 
to the court that the offence specified in the warrant does not correspond with 
any offence under the law of the part of the United Kingdom in which the 
court acts which is an indictable offence or is punishable on summary conviction 
with imprisonment for six months; nor shall such an order be made if it is 
shown to the satisfaction of the court—(a) that the offence specified in the 
warrant is an offence of a political character, or an offence under military law 
which is not also an offence under the general criminal law, or an offence under 
an enactment relating to taxes, duties or exchange control; or (b) that there are 
substantial grounds for believing that the person named or described in the 
warrant will, if taken to the Republic, be prosecuted or detained for another 
offence, being an offence of a political character or an offence under military 
law which is not also an offence under the general criminal law. 

“(3) In the case where the court does not make an order under subsection (1) 
of this section, the court shall order the person named or described in the warrant 
to be discharged. 

‘(4) The provisions of the schedule to this Act shall apply in relation to 
proceedings under this section. 


‘SCHEDULE 


“1. Paragraphs 2 to 4 of this schedule shall apply to proceedings in England 
or Wales under section 2 of this Act. 

‘2. The court shall consist of at least two justices and shall sit in open court in 
a petty-sessional court-house or an occasional court-house: Provided that 
section 121 of the Magistrates’ Courts Act 1952 (sittings of stipendiary and other 
magistrates) shall apply as if the foregoing provisions of this paragraph were 
contained in that Act. 
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‘3. Subject to paragraph 2 of this schedule, the court shall have the like powers, 
including power to adjourn the case and meanwhile to remand the person 
arrested under the warrant either in custody or on bail, and the proceedings 
shall be conducted as nearly as may be in the like manner as if the court were 
acting as examining justices inquiring into an indictable offence alleged to have 
been committed by that person. 

‘4. Without prejudice to the generality of paragraph 3 of this schedule, 
section 5 of the Costs in Criminal Cases Act 1952 (award of costs by examining 
justices out of local funds) and section 2 of the Poor Prisoners Defence Act 1930 
(legal aid before examining justices) shall apply in relation to the proceedings 
as if the person arrested under the warrant were charged with an indictable 
offence on the prosecution of the constable on whose application the warrant 
was endorsed and, where the court discharges that person, as if it had determined 
not to commit for trial.’ 


After the making of the order by the stipendiary magistrate at Old Street Magistrates’ 
Court, in London, under s 2, the appellant exercised his right under s 3 to apply for 
a writ of habeas corpus within the time allowed. It has been contended on behalf 
of the appellant that a writ of habeas corpus should be issued for two reasons: (i) 
that the magistrate should have made, and did not make, an enquiry into the merits of 
the charges, so as to ascertain whether there was a prima facie case for the prosecution 
or at any rate evidence to connect the appellant with the alleged offences; (ii) with 
reference to s 2 (2) (b), that there are substantial grounds for believing that the 
appellant will if taken to the Republic be prosecuted or detained for another offence 
being an offence of a political character. The Divisional Court which heard the 
application rejected both of these contentions and refused the application, but granted 
to the appellant leave to appeal to your Lordships’ House. 

As to the appellant’s first reason, it is correct to say that the magistrate made 
no enquiry into the merits of the charges, and the only question is whether he had 
any duty to do so. In my opinion, on the proper construction of s 2 and the schedule 
he had no such duty. The scheme of s 2 is that under sub-s (1) the court is ‘subject 
to the following provisions of this section’ obliged to make the order; under sub-s 
(2) the order is not to be made if something ‘appears to the court’ or if something 
‘js shown to the satisfaction of the court’; the issues which the court may have 
to try are those provided by sub-s (2), and there is no provision for the court to 
try any issue, or make any enquiry, as to the merits of the charges. Subsection (4) 
provides that “The provisions of the schedule to this Act shall apply in relation to 
proceedings under this section’. That language in itself suggests that the schedule 
will deal with procedural matters, and when the schedule is considered it is plainly 
dealing only with procedural matters. Paragraph 2 provides for the minimum 
number of justices to constitute the court and for the place of sitting and for sitting 
in open court. Paragraph 3 (on which main reliance was placed on behalf of the 
applicant) confers specific powers to adjourn the case and meanwhile to remand 
the person arrested under the warrant either in custody or on bail, and adds the 
general provision 


‘and the proceedings shall be conducted as nearly as may be in the like 
manner as if the court were acting as examining justices inquiring into an 
indictable offence alleged to have been committed by that person.’ 


I emphasise both the words ‘in the like manner’ as referring to the manner in which 
proceedings are to be conducted and not to issues to be tried, and also the association 
of the general provision with the preceding specific procedural provision. Paragraph 4 
also refers to specific procedural matters. In my opinion, s 2 of and the schedule to 
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the Act do not provide for any enquiry by the magistrate into the merits of the 
charges. On this point I agree with the decision of the Divisional Court in the present 
case and with the previous decision in Ke Arkins (1). 

As to the appellant’s second reason, when the application was made to the mag- 
istrate under s 2 of the Act, it was for the magistrate to decide, on the evidence 
adduced before him, the question whether 


‘there are substantial grounds for believing that the person named or described 
in the warrant will, if taken to the Republic, be prosecuted or detained for 
another offence, being an offence of a political character.’ 


The existence of the substantial grounds for belief has, under the express provisions 
of s 2 (2), to be shown to the satisfaction of the magistrate. The magistrate did not 
state any reasons for his decision, but as he made the order it must be inferred that 
he was not satisfied of the existence of such grounds. At the hearing before the 
Divisional Court on the application for a writ of habeas corpus further evidence by 
affidavit from the appellant and other persons was admitted and taken into account. 
No question has been raised in this appeal as to the procedure or powers of a Divisional 
Court when hearing an application for a writ of habeas corpus under s 3 of the Act. 
Lorp ParkER CJ, with whom AsHworTH and Brownz JJ agreed, said: 


‘The question as I see it is, accepting all that the applicant has said, is it a case 
where any reasonable court must come to the conclusion that there are 
substantial grounds for believing that he will be prosecuted for a political 
offence?’ 


Lorp ParkER summarised the effect of the evidence given by the appellant himself 
—orally before the magistrate and by affidavit in the habeas corpus proceedings— 
and the argument based on it as follows: 


‘I do not propose to go through it in any detail, but what he in fact says quite 
shortly is that he is a man who all his life has conducted considerable political 
activities and at one time was a member of the Irish Republican Army. More 
recently he has organised or been the leading member in a new political 
organisation called Free Ireland, which, he says, has attracted considerable and 
persistent interest and attention from the Irish police and the Irish government. 
He goes on to say that, although that organisation is not illegal, it could be made 
illegal at any moment by the introduction of the Offences Against the State 
Act 1939. If it were in the future made illegal, then he, as a leading member of 
it, if he persisted in his political activities (and as counsel for the applicant put 
it, he is a political animal who will go on doing this), might be detained and 
indeed prosecuted under those Acts, and the offences alleged would undoubtedly 
then be of a political character. That is the first way he puts it. The second is 
to say: Well, I have served a sentence of imprisonment for attempted arson, 
carrying firearms, and common assault in October 1967 which arose out of an 
attack on the headquarters of the Fianna Fail, the government party office, 
presumably a political offence, showing that he is, as he undoubtedly is, a political 
animal. He refers also to the fact that on a number of occasions he has been 
detained for a matter of a day or two days, and that he has always got the police, 
as it were, on his tail watching what he is doing. He refers in particular to an 
armed robbery on a bank in Newbridge in respect of which he was arrested 
and detained for some nine weeks before he was granted bail, and when it 
came to trial some time later the prosecution entered a nolle prosequi. In 


(1) 130 JP 427; [1966] 3 All ER 651. 
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other words he is really saying: I am a political animal, 1 am watched very 
closely, and if I carry on my political activities, as 1 am going to, I may from 
time to time be detained.’ 


At the hearing before the magistrate, after an English detective sergeant had given 
evidence proving the arrest and identifying the applicant with the person named 
in the warrants, a superintendent of the police force of the Republic gave evidence 
in the course of which he produced an affidavit of the Attorney-General of the 
Republic. The Attorney-General in para 3 of his affidavit stated that, in the event 
of the applicant being returned to the Republic under the Act, the Attorney-General 
was prepared to give and did give an undertaking that the applicant would not be 
put on trial in the Republic except on the charges referred to in the warrants. 
Afterwards on 24th September 1970 for the purposes of the habeas corpus proceed- 
ings the Attorney-General of the Republic made a further affidavit stating: 


‘on the evidence available to me there is no intention to make use of the 
provisions of the Offences against the State Act, 1939 as amended by the Offences 
against the State (Amendment) Act, 1940 against the [applicant].’ 


In my opinion, whatever the position may be under other enactments (see Armah v 
Government of Ghana (1)), assurances such as are contained in these two affidavits are 
properly admissible and can properly be taken into account under s 2 (2) (b) of the 
Act, although, in view of the uncertainty of future developments and the possibility 
of new political situations and exigencies arising, they should not be regarded as 
conclusive. 

Lorp Parker CJ rejected the argument for the appellant under s 2 (2) (b) on two 
grounds. First, he said that the words ‘another offence’ in s 2 (2) (b) mean only 
another offence in substitution for the offences charged in the warrants. The 
consequence would be that, if the appellant were likely to be charged both with the 
offences charged in the warrants and also with an offence of a political character, 
s 2 (2) (b) would give no protection. But I think this construction introduces into 
s 2 (2) (b) a limitation which is not justified by its language or its manifest object. 
In my opinion, s 2 (2) (b) would give protection if there were a likelihood of prosecu- 
tion or detention for a political offence whether in substitution for or in addition 
to the non-political offences charged in the warrants. 

Lorp Parker’s second ground was in effect that for the purposes of s 2 (2) (b) 
‘another offence’ must be an offence already committed or alleged to have been 
already committed. With this ground I agree. It is not enough to show that the 
applicant, if returned to his own country, is likely so to conduct himself in the future 
that he will bring on himself prosecution or detention for future political offences 
or alleged political offences. He will now be sent back to the Republic to stand his 
trial on the two non-political charges referred to in the warrant. There are no 
substantial grounds for believing that he will be put on trial for any past offence 
or alleged offence, of a political character. In my opinion, the application for a writ 
of habeas corpus was rightly refused. 

Appeal dismissed. 


Solicitors: B M Birnberg & Co; Director of Public Prosecutions. 


(1) [1966] 3 All ER 177, [1968] AC 192. 
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COURT OF APPEAL (CRIMINAL DIVISION) 
(SACHS AND FENTON ATKINSON, LJJ, AND Mars-JONEs, J) 
11th February 1971 
R v BAXTER 


Criminal Law—Obtaining property by deception—Attempt—Fraudulent claim posted abroad 
—Letter received by addressee in England—Theft Act 1968, s 15 (1). 

The appellant was convicted at Liverpool Crown Court of attempting to obtain property 
by deception. He had posted in Northern Ireland letters addressed to football pool 
promoters in Liverpool making fraudulent claims to winnings. The letters were received 
by the promoters in Liverpool. At no time during the material period had the appellant 
been in England. At the trial the recorder overruled a submission by the defence that 
the attempt had been completed in Northern Ireland and was not within the jurisdiction 
of an English court. 

Hep: the ruling was correct, and the offence was within the jurisdiction of the court of 
trial because the attempt was being committed by the appellant at every moment of the 
period between the commission of the proximate act necessary to constitute the attempt 
and the time when the attempt finally failed, ie, when the contents of the letter came 
to light on the premises in Liverpool where they were meant to produce the intended 
result; alternatively, it could be said that any person who despatches a missile or missive 
arranges for its transport and delivery, which are essential parts of the attempt, and, 
therefore, in the present case part of the attempt had been committed in England, 
the physical personal presence of the offender in England not being an essential part of 
an offence committed in England. 


APPEAL against conviction and sentence at Liverpool Crown Court by Robert 
Baxter, who was convicted on three counts of attempting to obtain property by 
deception and was sentenced to concurrent terms of 12 months’ imprisonment. 


G H Wright for the appellant. 
I H M Jones QC and M Nunan for the Crown. 


SACHS LJ delivered this judgment of the court: On 25th June 1970 after a 
ten-days trial at Liverpool Crown Court the appellant was convicted on three counts of 
attempting to obtain property by deception. He was sentenced by the recorder to 
12 months’ imprisonment on each count concurrent. The substantive offences which 
it was attempted to commit fell within s 15 (1) of the Theft Act 1968. Section 15 
(2) provides: 


‘For purposes of this section a person is to be treated as obtaining property 
if he obtains ownership, possession or control . . .’ 


To show how the point of law has arisen which now falls for the decision of this 
court it is sufficient to state in broad outline the facts relating to the three counts. 
As regards the first and second counts, it was shown that the appellant on 25th 
May and 15th June 1969 respectively despatched from Northern Ireland two football 
pool claims, the first addressed to Littlewoods in Liverpool and the second to Vernons, 
also in Liverpool. In each case a claim was made for winnings on the basis of a copy 
coupon for the previous day’s matches enclosed in the letter of claim. If accepted, 
the claim against Littlewoods would have produced winnings of {1,100 and that 
against Vernons {/600. Each of these claims was made in the appellant’s own name. 
Neither was accepted, but each was pressed by the appellant in a series of communi- 
cations despatched from Northern Ireland and, in the Littlewoods case, in the course 
of an interview with an investigator. In both cases the appellant at one stage or 
another resorted to threats of publicity if the claims were not met promptly. It is 





Justice of the Peace and Local Government Review Reports, July 17, 1971. 


346 JUSTICE OF THE PEACE AND Vol. 


not necessary for the purposes of this judgment to set out the exhaustive researches 
that had to be made as a result of those claims or the way in which in the end 
their bogus and fraudulent nature was exposed to the jury, with the result that 
verdicts of guilty were very rightly returned. There is no suggestion that the 
suraming-up can be impugned on any question of law or fact with which it dealt. 

Count 3 related to a claim despatched from Northern Ireland from the address 
of the appellant’s sister who lived in the same area as he did. This claim, dated 
28th September 1969, again related to a copy coupon for the previous day’s matches. 
No trace was found again of the original coupon and again the claim was rejected. 
On this cccasion, however, the letter purported to come from a Miss E Nevin. Miss E 
Nevin was a bogus entity; and there was evidence from a handwriting expert that 
the writing on the copy coupon was very similar to that of the appellant. The jury 
had ample evidence entitling them to come to the conclusion that this was a third 
fraudulent claim by the appellant. If met it would have produced (4,171. Again 
as regards that count nothing has been and nothing could be properly suggested 
against the validity of the summing-up in relation either to fact or to law. Moreover, 
as the learned recorder said when it came to the question of sentence, the verdicts 
were returned on the clearest possible evidence. 

As regards each of the three cases, it is of course clear that the claims were prepared 
in and despatched from Northern Ireland and that at no time in the course of the 
period from the moment of despatch till the moment the claims finally failed did 
the appellant leave Northern Ireland. All the other communications by which 
the appellant followed up the claims the subject of counts 1 and 2 were in fact sent 
from Northern Ireland. It is equally clear that the object of the false pretences 
was to get money despatched from the respective offices of Littlewoods and Vernons 
in Liverpool. Had the attempt succeeded, the obtaining would clearly have been 
within the jurisdiction. Although this has been contested on behalf of the appellant, 
the authorities are wholly against him. They include the case of R v Ellis (1) and also 
R v Harden (2) where it deals with a point on which it has not been criticised in Treacy v 
Director of Public Prosecutions (3). 

The point now taken is, in short, that when the relevant letters were posted the 
attempts were complete and the appellant never having left Northern Ireland 
during the period in question no criminal act had been committed within the juris- 
diction of the courts of this country. That point was one taken in the Liverpool 
Crown Court before the appellant was arraigned, with a view to having the indictment 
quashed. The submissions on it extended to some three days and it is to be observed 
that those made on behalf of the appellant occupy some 110 pages of single-space 
foolscap transcript. In the course of those submissions a very large number of 
authorities were cited dealing with the position as regards various specific offences. 
In an admirably compact ruling given by the recorder, he ended by stating his view 
as follows: 


‘The conclusion to which I have come is that the attempts in this case were of a 
continuing nature. Whenever the [appellant] posted one of his fraudulent 
letters in Northern Ireland he set in motion a train of events for which he was 
solely responsible, the transportation of the letter to Liverpool and its delivery 
to and reading by the addressee. The reality of the situation is that the mis- 
representations were designed to be made in England and were made there 
by the [appellant’s] use of the post. Whether or not these offences are also 
triable in Northern Ireland, I am of the opinion they are triable here.’ 


(1) 62 JP 838; [1899] 1 QB 230. 
(2) 126 JP 130; [1962] 1 All ER 286; [1963] 1 QB 8. 
(3) p 112 ante; [1971] x All ER 110. 
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Before the recorder and again in this court no case has been cited which deals with 
jurisdiction where the offence charged is such an attempt. This court has been able to 
find little or no guidance from those quoted at first instance or indeed those quoted 
here though it has naturally found assistance from the general approach adopted 
in Treacy v Director of Public Prosecutions (1), a case decided by the House of Lords about 
a month after the verdicts were returned in the instant case. The older authorities 
deal inter aiia with the origin of the rule relating to jurisdiction; they underline 
as Lorp Dre.ocx pointed out in Treacy v Director of Public Prosecutions, that in modern 
times its only substantial foundation is based on international comity which leans 
against the courts of this country punishing those who in another country have done 
something which neither has caused nor could cause injury to persons or property 
here. It has been said that as regards the various parts of the United Kingdom there 
may be some variation in the principle to be applied by virtue of express provisions 
in a constitution, but there does not appear any difference in principle touching 
the particular issue now before this court. It is thus to be observed at the outset 
that the present case concerns acts by which injury could be caused and was intended 
to be caused to persons in this country. 

Apart from references to the above principle, the bulk of the older authorities 
are of no real assistance in the instant case any more than they were in Treacy’s case. 
That is because the offence of attempting to commit a crime is one which is in sub- 
stance sui generis. There being no direct authority dealing with a case such as that 
now before us, it seems best first to examine the elements of the particular offence 
and to consider what is the position as regards jurisdiction apart from authority 
—one relevant question being whether anything has been done in this country which 
could cause injury here. 

An attempt to commit a crime is established by proving an intent to commit it 
and in addition proving that in pursuance of that intent something has been done that 
is more than a mere preparation and is sufficiently proximate to the intended offence 
(cf Jones v Brooks (2)). Obviously the period between the moment the proximate act 
or acts commence and the time they finally fail may vary immensely. At any moment 
of that period, however, it is plainly true to say of the offender, “He is attempting to 
commit that crime’. It matters not whether on any particular set of facts the attempt 
is best described as a continuing offence (as where a time bomb set to explode at a 
given hour in this country is being sent by rail) or as a series of offences (as where 
there are a series of blows on a cold chisel to force a door open). If the time bomb 
is discovered on the train, it matters not whether it is known on which side of some 
border it was placed there. At the moment of discovery it can plainly be said of the 
person who put it there that he is attempting to cause an explosion. The position 
is no different if what is being transmitted is a letter and the inoment when its 
contents come to light occurs on the premises where it is meant to produce the 
intended result, an obtaining by deception of money from someone within the 
jurisdiction. The attempt has occurred within the jurisdiction. On those principles 
it is accordingly manifest that there is no reason why the jurisdiction of the courts 
here should not attach to the offence. An alternative, but no less effective, way of 
expressing the matter is to say that he who despatches a missile or a missive arranges 
for its transport and delivery (essential parts of the attempt) and is thus committing 
part of the crime within the jurisdiction by the means which he has arranged. The 
physical personal presence of an offender within this country is not, according to 
our law, an essential element of offences comitted here. 

There is certainly no authority against the above conclusions. Such dicta as can be 


1971] 1 All ER rio. 
or App Rep 614. 


(1) p 112 ante; [ 
(2) (1968), 52 C 
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found strongly favour it. It is sufficient simply to mention one or two of the well 
selected passages quoted in the ruling of the learned recorder. Thus in R v Rogers 
(1) a venue case where the charge was embezzlement, Fie.p J said: 


‘A letter is intended to act on the mind of the recipient, its action upon his mind 
takes place when it is received. It is like the case of the firing of a shot, or the 
throwing of a spear. If a shot is fired, or a spear thrown, from a place outside 
the boundary of a county into another county with intent to injure a person 
in that county, the offence is committed in the county within which the blow 
1S given. 


Again in R v Oliphant (2) there occurs in the judgment of Lorp ALversTonE CJ a 
relevant passage: 


‘Iam unable to draw any distinction between sending information by post 
or by telephone and giving the same information by direct personal communi- 
cation in London.’ 


Finally, in 10 Halsbury’s Laws (3rd Edn) p 318, para 581, it is stated: 


‘If a person, being outside England, initiates an offence, part of the essential 
elements of which take effect in England, he is amenable to English jurisdiction.’ 


—a passage which correctly states the law. 

At this juncture it is convenient in connection with the older authorities concerned 
with obtaining money or chattels by false pretences to mention a point of some 
importance in relation to the Theft Act 1968. That is an Act designed to simplify 
the law—it uses words in their natural meaning and is to be construed thus to produce 
sensible results; when that Act is under examination this court deprecates attempts 
to bring into too close consideration the finer distinctions in civil law as to the precise 
moment when contractual communications take effect or when property passes. 
Some at least of the reasoning in those older authorities may well no longer be 
relevant because s 15 (2) of the Theft Act 1968 provides that property is to be treated 
as being obtained inter alia when possession or control passes: previously, as can be 
seen from the summary of the relevant law in Archbold’s Criminal Pleading, Evidence 
and Practice, the passing of possession or control was not necessarily enough for 
the purposes of the offence charged. 

The case put forward on behalf of the appellant is, as already indicated, that the 
offence was complete when the fraudulent letter was posted by the appellant in 
Northern Ireland and that nothing which happened afterwards was relevant. On 
that footing one would only, to change the metaphor, have regard to the pulling 
of the trigger and not to the arrival of the missile. Indeed it was urged on behalf of 
the appellant that if a bullet was fired by the appellant on one side of the border at 
someone in this country and it missed or did no damage, there would be no 
offence. How such a submission can be brought within the four corners of principles 
relating to international comity defeats comprehension. Incidentally, it would 
involve holding that the jurisdiction of the courts of this country depended on whether 
the missile was effective or not. This court can see no warrant for this conclusion. 

Up to this point only passing reference has been made to the decision in Treacy v 
Director of Public Prosecutions (3) (which concerned a demand with menaces posted in 
this country to someone in Germany) because the court today has so far been dealing 
with the issue before it on broad grounds. It is appropriate, however, to say, first, 


(1) 42 JP 37; (1877), 3 QBD 28. 
(2) 69 JP 230; [1905] 2 KB 67. 
(3) p 112 ante; [1971] 1 All ER 110. 
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that there is nothing in the above decision which in any way militates against the 
views so far expressed in this judgment; secondly, there is much in it to support 
them. Indeed on a narrower ground it might be said to conclude the issue against 
the appellant. The attempt to obtain the money by deception in the shape of a 
letter can be likened to the demand by letter which was under consideration in the 
House of Lords; and it appears that all their Lordships were disposed to hold that 
had it been a case of a demand despatched abroad which had arrived in England, 
there would have been jurisdiction here to try the offence—indeed three of their 
Lordships specifically so stated. Accordingly this court has no hesitation in saying 
that the issue before it is simple of resolution, that the ruling given by the learned 
recorder was manifestly correct, and that the offences in issue clearly fell within the 
jurisdiction of the courts of this country. 

It is perhaps not without interest to note that the decision of this court today 
accords in essence with one reached in the United States as long ago as 1893 in Simpson 
v The State (1), a case cited by Professor Glanville Williams in ‘Venue and the Ambit 
of Criminal Law’. That was a case where a bullet fired in South Carolina missed the 
man at whom it was aimed in Georgia and merely struck the water by his boat. 
The judgment in the Supreme Court of Georgia referred in somewhat picturesque 
terms to the act of the accused as follows: 


‘He started across the river with his leaden messenger, and was operating it 
up to the moment when it ceased to move, and was, therefore, in a legal sense, 
after the ball crossed the state line, up to the moment that it stopped, in Georgia. 
It is entirely immaterial that the object for which he crossed the line failed of 
accomplishment.’ 


That judgment was of course based on the constructive presence of the accused 
in Georgia, a concept which the law of this country has not found it necessary to adopt. 
It produces exactly the same result. 

In conclusion, this court feels impelled to state that its jurisdiction is so plain 
that it did not feel any need to call in detail for any massive citation of authorities. 
The appeal is dismissed. 


Appeal dismissed. 
Solicitors: Registrar of Criminal Appeal; R H Nicholson, Liverpool. 
T.R.E.B. 


(1) (1893), 92 Ga 41; 17 SE Rep 984. 
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QUEEN’S BENCH DIVISION 
(Lorp Parker, CJ, MELFORD STEVENSON and Cooke, JJ) 
18th February 1971 
TEHRANI AND ANOTHER v ROSTRON 


Gaming—Registration—‘Club’—Refusal to register or renew registration—Members’ 
clubs only included—Registration not applicable to proprietary clubs—Gaming Act, 
1968, Sch 7, para 8. 

By para 8 of Sch 7 to the Gaming Act, 1968, a licensing authority may refuse to register or 
to renew the registration of a club under Part III of the Act on certain specified grounds. 

The word ‘club’ in this paragraph refers only to members’ clubs. No proprietary 
club may be registered under Part III of the Act. 


Case Sratep by the recorder of Brighton. 

On 4th December 1970, the recorder dismissed an appeal by the appellants, 
Mohammed Ali Yazdian Tehrani and Mohammed Yazdian Tehrani, from a decision 
of the justices for the borough of Brighton sitting as a gaming licensing committee 
that on the application of the respondent chief officer of police, William Rostron, the 
registration under Part III of the Gaming Act 1968 of the appellants’ club, which was 
a proprietary club, should be cancelled. 


J CC Blofeld for the appellants. 
D H Farquharson for the respondent. 


LORD PARKER CJ: This is an appeal by way of Case Stated from a decision 
of the recorder of Brighton which was given in the following circumstances. On 26th 
May 1970 the appellants made an application under Part III of the Gaming Act 1968 
in respect of a proprietary club known as the Kolbeh Club at Brighton. That applica- 
tion was made to the gaming licensing committee consisting of justices, who granted 
the application for registration. Three days later the respondent, as he was entitled 
to, preferred an application under Sch 7, para 13, to the Gaming Act 1968 for the 
cancellation of that registration, the ground put forward being that the club, which 
was admittedly a proprietary club, was not a bona fide members’ club pursuant 
to para 18 of Sch 7. The matter came before the justices acting as the gaming licensing 
committee, and they acceded to that application and cancelled the registration 
certificate. From that decision of the justices the appellants appealed, and the 
recorder dismissed that appeal, holding that although it was open to him to allow 
registration of a proprietary club, yet in all the circumstances, in the exercise of his 
discretion, he would not register this proprietary club. 

A preliminary point had been taken before the recorder, and has been taken 
before this court, that in fact there was no discretion in the recorder, or indeed in 
the gaming licensing committee, in regard to registering a proprietary club at all. 
As I have already intimated, the recorder rejected that preliminary point. The 
point at issue depends on the true construction of para 8 of Sch 7 to the Gaming Act 
1968. That is a schedule dealing with what are called Part III registrations pursuant 
to s 30 of the Act itself. Section 30 provides: 


‘The provisions of schedule 7 to this Act shall have effect with respect to the 
registration of clubs and miners’ welfare institutes under this Part of this Act 
in England and Wales. . .’ 


Schedule 7, by para 8, in dealing with the grounds of refusal to register or to renew 
registration, provides: 
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‘The licensing authority may refuse to register or to renew the registration 
of a club under Part III of this Act if it appears to the authority that the club— 
(a) is not a bona fide members’ club, or (b) has less than twenty-five members, 
or (c) is of a merely temporary character.’ 


Paragraph 18 deals with the cancellation of a registration already granted, and 
provides: 

‘On any such application the licensing authority may cancel the registration 
of the club or institute under Part Ill of this Act if they are satisfied . . . (b) that, 
in the case of a club, the club is not a bona fide members’ club, or has less than 
twenty-five members, or is of a merely temporary character . . .’ 


Accordingly, so runs the argument, whether one looks at para 8, dealing with the 
original registration and renewals, o1 at para 18, dealing with cancellation, it is open 
to the gaming licensing committee in their discretion to allow registration even if 
the applicant for registration is not a bona fide members’ club, in other words, if it 
is a proprietary club. 

For my part, I approach this question from the general principle underlying the 
Act on which this legislation is largely based, that proprietary clubs form the subject 
of a licence, and members’ clubs form the subject of registration. One turns then, 
with that general principle in mind, to look at s 9 in the first instance of the Gaming 
Act 1968. Section 9 is the first section in Part II, which is headed: “Gaming on 
Premises Licensed or Registered under this Part of this Act.’ Section 9 provides: 


‘This Part of this Act applies to all gaming which takes lace on premises in 
respect of which either—(a) a licence under this Act is for the time being in 
force, or (b) a club or a miners’ welfare institute is for the time being registered 
under this Part of this Act, and which is not gaming by means of any machine 
to which Part III of this Act applies.’ 


Accordingly, Part II has no application in this case, but is dealing with gaming 
generally other than by means of machines, and it is clear, and indeed is conceded, 
that when one turns to Sch 3, which is the schedule invoked by s 11 (2) in the case of 
the registration of clubs and miners’ welfare institutes, under that Schedule it is 
quite impossible for the gaming licensing authority to register a proprietary club. 
Schedule 3 is headed: ‘Registration of Members’ Clubs...’ Paragraph 7 (1) of Sch 3 
provides: 


‘The licensing authority shall refuse to register or to renew the registration 
of a club under Part II of this Act if it appears to the authority that the club— 
(a) is not a bona fide members’ club, or (b) has less than twenty-five members, 
or (c) is of a merely temporary character.’ 


Before leaving that schedule, to complete the matter, the later paragraphs make 
it quite clear, if the heading had not made it clear, that this is dealing with members’ 
clubs only. Accordingly, in the case of an application for the registration of a club 
or miners’ welfare institute under Part II and Sch 3 what the committee have to ask 
themselves under para 7 is: is this members’ club a bona fide members’ club? If it 
is not, it is mandatory on them to refuse registration. 

When one turns to Sch 7, which is the schedule applicable to registration under 
Part III dealing, as s 30 provides, with the registration again of clubs and miners’ 
welfare institutes, in respect of gaming machines the schedule in fact is not headed 
as is Sch 3 ‘Registration of Members’ Clubs . . .’, but is headed: ‘Registration under 
Part II in England and Wales’ simpliciter, and the question as I see it is whether 
under Sch 7, and in particular paras 8 and 18, the gaming authority have to ask 
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themselves the same question or a different question. Do they have to ask themselves 
whether the members’ club applying is a bona fide members’ club, in which case 
there is not a provision for mandatory refusal of registration but only permissive 
or does this schedule involve a completely different question, namely: is this club 
that is applying a bona fide members’ club or may it be a proprietary club? and if a 
proprietary club, there is a distinction. 

For my part, I find it very difficult to think that the wording which, apart from 
the mandatory as opposed to the permissive refusal, is otherwise exactly the same, 
involves this different conception. It seems to me that under Sch 7, as under Sch 3, 
one is dealing entirely with members’ clubs, and just as under Sch 3 the committee 
ask themselves: is this members’ club bona fide run as a members’ club? so under 
paras 8 and 18 of Sch 7 they ask themselves exactly the same question. The only 
difference between the two schedules is that in Sch 3 they are bound to refuse 
registration if it is not a bona fide members’ club, whereas under Sch 7 they never- 
theless have a discretion even if it is, though a members’ club, not bona fide run 
as such. It seems to me clear that they have in each case to ask themselves the same 
question. 

Finally, approaching it rather differently, supposing Parliament had intended the 
construction for which the appellants contend, it seems to me that when they reached 
paras 8 and 18 of Sch 7, they would have used and had to use quite different words 
to bring in a proprietary club as a club, having regard to the earlier provisions of 
the Act, particularly Sch 3. After all, ‘miners’ welfare institutes’ must mean the same 
in both parts of the Act and in both schedules, and one asks oneself why there is 
any reason to give a different meaning to ‘clubs’ in those two Parts and those two 
schedules. I think that on this preliminary point, the recorder came to a wrong 
conclusion in law, and in the result that he had no jurisdiction to consider whether 
in this case of admittedly a proprietary club, he should or should not exercise his 
discretion. 

In those circumstances, it is unnecessary to go on and consider whether, assuming 
that a proprietary club could be a subject of registration under Part III, he had 
judicially and properly exercised his discretion. 


MELFORD STEVENSON J: Iagree. 


COOKE J: I agree, and I would only add this. Paragraphs 14, 15, 19 and 25 of 
Sch 7 to the Gaming Act 1968 all contain references to the chairman or secretary of 
the club in question.. Those references may be compared with similar references 
to be found in Sch 3 to the Act. It appears to me that those references to the chairman 
or secretary are approprjate to members’ clubs and inappropriate to proprietary clubs, 
and in my view that réinforces the construction of the Act which Lorp Parker CJ 
has expounded. 


\ppeal dismissed. 


Solicitors: Joynson-Hicks é Co for Gates & Co, Brighton; Sharpe, Pritchard é& Co, for 
T Lavelle, Lewes. 
T.R.F.B. 
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QUEEN’S BENCH DIVISION 
(LorD PARKER CJ, MELFORD STEVENSON AND Cooke, JJ) 
oth, 19th February 1971 
R v GRAVESEND JUSTICES. Ex Parte DOODNE) 


Bastardy—A ffiliation order—Enforcement—Mother resident abroad—Putative father unable 
to apply for variation or revocation of order by reason of mother’s residence abroad 
—Need for mother to submit to jurisdiction in respect of proceedings for variation before 
being entitled to bring proceedings for enforcement. 

On 14th March, 1968, on the application of Miss E, justices adjudged D to be the putative 
father of her two children and made an affiliation order against him in respect of each 
child. Later in that year Miss E went with the two children to Yugoslavia with the inten- 
tion of permanently residing there. D fell into arrears with his payments and the clerk 
to the justices on Miss E’s request laid a complaint against him. In April, 1969, the 
justices held that the orders were enforceable against D, but adjourned the complaints 
sine die on condition that D paid off the arrears at 5s per week. In December, 1969, D 
applied to the justices for a variation of the orders, but the justices refused the application 
on the ground that they had no jurisdiction to vary them, Miss E being resident out of 
the jurisdiction. . D applied for an order of certiorari to quash the order for enforcement 
made in April, 1969, on the ground that the rules of natural justice required that justices 
should decline to enforce the order unless and until the mother voluntarily submitted 
to the jurisdiction in the proceedings for variation or recovation. 

Hep: it was clear that the general provisions of the Magistrates’ Courts Rules, 1968, 
did not authorise the service of a summons for the variation or revocation of an affiliation 
order on a person resident outside the jurisdiction; the broad principles of natural justice 
did not establish the general proposition that whenever the putative father showed a 
prima facie case for variation or remission, the mother resident abroad should be required 
to submit to the jurisdiction in proceedings by the putative father as a condition precedent 
to her own right to bring proceedings for enforcement; the requirements of natural 
justice should be considered in the light of the facts of each individual case, and in the 
present case it was impossible to say that the rules of natural justice had been infringed, 
since the justices had not reached the stage of considering whether the arrears should be 
remitted wholly or in part; consequentially, certiorari would be refused. 

Motions by Henry Walter Sydney Doodney for an order of certiorari to remove 
into the High Court and quash an order of Gravesend Magistrates’ Court for 
the enforcement of two affiliation orders made against him by magistrates sitting at 
Bracknell and, alternatively, for an order of mandamus directed to the Gravesend 
justices to hear and determine complaints by the applicant that the payments 
under the affiliation orders should be reduced. 


N A Medawar for the applicant. 
Gordon Slynn as amicus curiae. 
Cur adv vult 


19th February. COOKE J read this judgment of the court: Counsel moves 
on behalf of the applicant, Henry Doodney, for an order of certiorari to quash an 
order made on 23rd April 1969 by the justices for the borough of Gravesend 
relating to the enforcement against the applicant of two affiliation orders made 
against him in March 1968. By his notice of motion the applicant sought in the 
alternative an order of mandamus directed to the justices for the borough of Graves- 
end requiring them to hear and determine complaints made by him seeking 
a reduction of the sums payable under the two affiliation orders. For reasons which 
will presently be explained, a motion for the alternative relief by way of mandamus 
has not been pursued. 
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The facts are simple. On 14th March 1968 the Berkshire justices sitting at Brack- 
nell, on the application of a Miss Eastty, adjudged the applicant to be the putative 
father of her two young children, and made an affiliation order against him in respect 
of each child. In or about June 1968 Miss Eastty left England with the two children 
and went to Yugoslavia, where the three of them are now residing. The applicant 
fell into arrears with his payments under the orders, and in due course the clerk to 
the Bracknell justices, acting at Miss Eastty’s request, laid a complaint on which the 
applicant was brought before the justices at Gravesend on 23rd April 1969. On that 
date the arrears under the two orders amounted to £38. The applicant was repre- 
sented by counsel, and while we have not been told in detail what counsel’s submis- 
sions were, it appears that some reference was made to the difficulty which the appli- 
cant might experience if he were to seek to bring before the court an application for 
the variation of the orders; and that it was suggested that on these grounds the orders 
ought not to be enforced against him. Despite these submissions the justices held 
that the orders were enforceable against the applicant and adjourned the complaints 
sine die on condition that the applicant paid off the arrears at the rate of 5s weekly. 
Then, on 3rd December 1969, the applicant applied to the respondent justices at 
Gravesend for the issue of a summons to apply for a variation of the two affiliation 
orders. That application was refused on the ground that the court had no 
jurisdiction to vary the orders, Miss Eastty being resident out of the jurisdiction. 

It is convenient to begin by considering whether the justices were right in December 
1969 in refusing to issue a summons for variation. Section 53 of the Magistrates’ 
Courts Act 1952 provides: 


‘Where a magistrates’ court has made an order for the periodical payment 
of money the court may, by order on complaint, revoke or vary the order.’ 


Thus the proceedings for variation or revocation are initiated by complaint, and s 43 
of the Act then provides for the issue of a summons requiring the other party to the 
proceedings (in this case the lady in whose favour the affiliation order was made) 
to appear before the court to answer the complaint. Then it is necessary to refer to 
s 47 (3) of the Act, which provides: 


‘The court shall not begin to hear the complaint in the absence of the defen- 
dant...unless [to summarise the matter sufficiently for present purposes] 
it is proved to the satisfaction of the court . . . that the summons was served on 
[the defendant]...or the defendant has appeared on a previous occasion to 
answer the complaint.’ 


It seems to follow from this that except in the case, perhaps an unusual one, where a 
defendant volunteers or has volunteered an appearance without the summons 
having been served on him, service of the summons on the defendant is a condition 
precedent to the jurisdiction of the justices to hear the complaint. Service of the 
summons is governed by r 82 of the Magistrates’ Courts Rules 1968. Rule 82 (1) 
authorises three modes of service—under para (a) by delivering the summons to the 
person to whom it is directed, under para (b) by leaving it with the same person at 
his last known or usual place of abode, and under para (c) by sending it to him by 
post subject to compliance with certain conditions. However, r 82 (5) expressly 
excludes service by post outside England and Wales. 

it seems reasonably clear that the reason why the justices refused to issue a sum- 
mons on the applicant’s complaint of December 1969 was that they took the view 
that the summons could not be served outside England and Wales. It is possible 
that some faint argument might have been raised to the effect that since it is only 
service by post outside England and Wales which is specifically excluded, service 
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outside England and Wales in the manner authorised by paras (a) and (b) of r 82 (1) 
is still possible. As to that, it is to be noted that the Royal Commission on Marriage 
and Divorce, in para 1051 of its report, took the view that if a wife who had obtained 
« maintenance order in proceedings before justices subsequently left the United 
Kingdom, the husband would be unable to apply for a variation of the order because 
it was impossible to serve a summons on the wife. It is also to be observed that s 9 
of the Matrimonial Proceedings (Magistrates’ Courts) Act 1960 contains an express 
provision, albeit in a declaratory form, to the effect that the jurisdiction to revoke 
or vary orders under that Act shall be exercisable notwithstanding that the pro- 
ceedings are brought by or against a person residing outside England. The section 
goes on to make provision for hearing the complaint in such cases in the absence of 
the defendant, subject to procedural safeguards designed to secure that the defendant 
though abroad, has had notice of the complaint having been made. Again one finds 
in s 3 (1) of the Maintenance Orders Act 1950 an express provision conferring jurisdic- 
tion on an English court in certain circumstances to make an affiliation order against 
a man residing in Scotland or Northern Ireland. Section 3 (3) of the same section 
confers jurisdiction on the court which has made such an order to revoke or vary 
the order, notwithstanding that one or other of the parties resides in Scotland or 
Northern Ireland. It is noteworthy that s 3 treats the matter as a matter of juris- 
diction and not merely of procedure. Procedural provision for the service of process 
are contained separately in s 15 of the Act. 

Bearing in mind the express provisions which it has been thought necessary to 
make in the Acts of 1950 and 1960 for the variation and revocation of affiliation and 
maintenance orders where one of the parties is resident outside England and Wales, 
it seems to be clear that the general provisions of the Magistrates’ Courts Rules 1968 
do not authorise the service of a summons for the variation or revocation of an 
affiliation order on a person resident outside the jurisdiction. 

Counsel for the applicant has himself taken this view, and so has not pursued his 
motion for relief by way of mandamus. It is from that that his grievance really 
springs. He says that, if the putative father is unable to bring proceedings for the 
variation of affiliation order when he has shown a prima facie case that a variation 
would be just, it is quite wrong that the mother should be able to enforce the order. 
Therefore he says that if, on an application made by or on behalf of the mother to 
enforce the order, the father shows a prima facie case for variation or revocation, the 
rules of natural justice require that the justices should decline to enforce the order 
unless and until the mother voluntarily submits to the jurisdiction in proceedings 
for variation or revocation. That is the basis of his argument that certiorari should 
go to quash the justices’ order of April 1969. 

Now in this case the Berkshire justices who made the affiliation order directed, 
pursuant to s 52 (1) and (2) of the Magistrates’ Courts Act 1952, that the sums payable 
by the applicant under the order should be paid to the clerk of the court. The pro- 
ceedings for the recovery of the arrears were initiated by the clerk at the mother’s 
request, pursuant to s 52 (3). When those proceedings came before them, the 
respondent justices had a variety of powers at their disposal. 

Section 64 (1) of the Magistrates’ Courts Act 1952 provides: 


*,.. Where default is made in paying a sum adjudged to be paid by... order 
of ....a magistrates’ court, the court may issue a warrant of distress .. .’ 


Section 64 (2) provides that a warrant of commitment may be issued against a de- 
faulter. However, in the case of arrears under an affiliation order, the powers of 
the court under s 64 are subject to a variety of restrictions imposed by s 74 of the 
Act. In particular, the power to issue a warrant of commitment is in effect confined 
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to certain cases where, after an enquiry as to means, it appears that there has been 
wilful refusal or culpable neglect on the part of the defaulter. Then by s 65 of the 
Act the court has power, on such terms and conditions as it thinks just, to postpone 
the issue of a distress warrant or a warrant of commitment. Then again, and most 
important, s 76 of the Act confers on the court, in proceedings for the enforcement of 
an affiliation order, a power to remit the arrears either wholly or in part. The existence 
of this power removes for all practical purposes the difficulty which arose from the 
decision in Grocock v Grocock (1), in which it was held that though the power to enforce 
the payment of arrears due under an affiliation order was discretionary, there was no 
discretion to enforce payment in part only. It is therefore apparent that the court 
dealing with the mother’s application for enforcement has extensive powers to 
alleviate the hardship to a putative father who says that he wishes to apply for the 
variation or revocation of the affiliation order but is unable to do so because the 
mother is residing abroad. 

Now counsel for the applicant says that these powers of alleviation are not enough. 
He says that it is wrong in principle that a putative father who has shown a prima 
facie case for variation or revocation should be forced to allow arrears to accumulate 
in order that he may then invoke the court’s powers of postponement or remission. 
This court is invited to lay down, as a broad proposition of natural justice, that when- 
ever the putative father shows a prima facie case for variation or remission, the 
mother resident abroad should be required to submit to the jurisdiction in proceed- 
ings brought by him for that purpose as a condition precedent to her own right to 
bring proceedings for enforcement. This court would hesitate for long before accept- 
ing a proposition of so sweeping and general a character. The requirements of natural 
justice are best considered in the light of the facts of each individual case. When one 
looks at the facts of this case, one finds that all that the justices have done on the 
mother’s application for enforcement is to adjourn the proceedings sine die on 
condition that the putative father pays off the arrears at the rate of 5s weekly. We 
have no indication of whether any enquiry was made as to the applicant’s means or 
as to the reasons for his failure to pay. We have no indication whether the justices 
had any evidence before them showing a prima facie case for variation or revocation 
of the order. What does seem to be quite clear is that the justices have not reached 
the stage of even considering whether the arrears should be remitted either wholly 
or in part. In my judgment, it is quite impossible on the material we have before us 
to say that the rules of natural justice have in any way been infringed. On that short 
ground this court holds that the motion for certiorari fails, and we dismiss both the 
motions. 

Now that this case has brought to light the difficulties which may face a putative 
father in obtaining a revocation or variation of an affiliation order where the mother 
is resident abroad, it may be that those Ministers whose concern it is may wish to 
consider whether the law should be amended. Meanwhile we are not satisfied that 
magistrates’ courts will find it impossible to do substantial justice in most if not all 
cases with the numerous if imperfect tools which they already have to hand. 


Motions dismissed. 
Solicitors: Waterhouse & Co, for T G Baynes & Sons, Dartford; Treasury Solicitor. 
T.R.F.B. 


(1) 83 JP 185; [1920] 1 KB1. 
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COURT OF APPEAL (CRIMINAL DIVISION) 
(FENTON ATKINSON, LJ, LYELL AND Mars-JONngs, JJ) 
22nd, 23rd February 1971 
R v BRINDLEY; R v LONG 


Criminal Law—Impeding apprehension or prosecution—Assisting offender—Ingredients of 
offence—Need for knowledge of identity of principal offender—Criminal Law Act, 1967, 
$4(1). 

To establish a charge of doing an act to impede the apprehension or prosecution of a 
person who has committed an arrestable offence, contrary to s 4 (1) of the Criminal Law 
Act, 1967, it is not necessary to prove that the defendant knew the identity of the principal 
offender. It is sufficient to prove that a person committed the arrestable offence, that 
the defendant knew or believed that he had committed it, and that the defendant, without 
lawful authority or excuse did an act with intent to impede the apprehension or prose- 
cution of the principal offender. 


Apptications by Maureen McKenna Brindley and Frank James Long for leave to 
appeal against their conviction at the Central Criminal Court of impeding the appre- 
hension of an offender contrary of s 4 (1) of the Criminal Law Act 1967. 


P M Herbert for the applicants. 
E M Hill for the Crown. 


LYELL J delivered this judgment of the court: On 22nd October 1970 the 
applicants Brindley and Long were convicted of doing an act contrary to s 4 (1) of the 
Criminal Law Act 1967, which provides: 


“Where a person has committed an arrestable offence, any other person who, 
knowing or believing him to be guilty of the offence or of some other arrestable 
offence, does without lawful authority or reasonable excuse any act to impede 
his apprehension or prosecution shall be guilty of an offence.’ 


The facts were that on the night of 21st November 1969 two lorries containing loads 
of brass ingots were stolen from a yard behind the Silverline Garage, the fore- 
court of which abutted on the A13 road. In the forecourt were petrol pumps and 
a kiosk for the attendant to shelter in when not serving petrol. The evidence showed 
that the lorries must have been taken from the yard shortly before 10.00 pm and that 
they must have been driven away across the forecourt of the garage. It was not in 
dispute that the applicant Brindley was on duty until 10.30 pm as the petrol pump 
attendant and that the occupier of the premises next door to the garage had come and 
told her that strangers had got into his garden and escaped over the wall towards 
the yard. He offered to investigate the yard to see that everything was all right. She 
said that she would go. She came back and reported that nothing was amiss. 

Two days after the theft she was interviewed by the poiice and stated that no lorries 
had left the yard at the material time. She repeated this in evidence but admitted 
that, if two lorries had crossed the forecourt, she must have seen them. The prosecu- 
tion’s case was that the statement was untrue, that she saw the lorries, knew they 
were stolen, and made the statement untruthfully without lawful authority or 
reasonable excuse, with intent to impede the apprehension or prosecution of the 
thief or thieves. She admitted that she knew one Morphew, who was jointly charged 
with her with the theft of the lorries. She was, however, acquitted on the charge of 
theft. The applicant Long also was interviewed by the police and made two state- 
ments. In the first he said that while he was at the garage with the applicant Brindley 
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he had seen no lorries cross the forecourt. Later he made a further statement in 
which he admitted that he had in fact seen two lorries driven from the yard across 
the forecourt of the garage at the material time. 

Both now apply for leave to appeal against their convictions. The applicant Long 
puts forward two grounds. First, he says that his second statement, admitting that 
the earlier one was untrue, was not a voluntary statement but was extracted by the 
police by threats, and that the learned trial judge erred in law in admitting the state- 
ment. At the end of the trial within a trial the learned judge delivered the 
following judgment: 

.1 find that I am satisfied beyond a reasonable doubt that the statements 
made by Inspector Buckley that he never threatened the [applicant Long] are 
true, and that the evidence of the [applicant Long] on that matter is false. On 
the other point, it is perfectly true that the officers say that they tried to persuade 
[the applicant Long] to make a further statement, and that one of them told him 
that it would be better to speak the truth. That statement is capable of being 
an inducement, but the cardinal point on which I have to be satisfied is, “Did 
that statement operate on the mind of the person to whom it was made, whether 
he made a statement or not?” I have come to the conclusion that whatever 
was said to [the applicant Long], he made a statement which was a free and 
voluntary statement...’ 


In the view of this court, the learned judge directed himself correctly as to the ques- 
tion he had to determine as to whether to allow the applicant Long’s second statement 
to be put in evidence. It was for him to decide whether to accept the evidence of 


the police or the applicant Long as to the alleged threat. He rejected the evidence 
of the applicant Long and, as the applicant Long said that only the last threat would 
have induced him to make an untrue confession, there was ample evidence to support 
the conclusion that the statement was voluntary. 

The applicant Long’s second ground of appeal and the only ground put forward on 
behalf of the applicant Brindley was that the learned judge misdirected the jury as 
to what was required to be proved under s 4 (1) of the Criminal Law Act 1967. First, 
it was argued that the prosecution had to prove that the accused knew who had 
committed the principal offence and that he did an act relating to that person. In 
the view of the court, there is no foundation for that contention. What has to be 
proved is as follows: first, it has to be proved that a person has committed an arrest- 
able offence; second, that another person knew or believed that the first person had 
committed it; third, that the second person did an act with intent to impede the 
apprehension or prosecution of the first person; fourth, that the act was done without 
lawful authority or reasonable excuse. 

The unsoundness of the applicant Long’s contention is perhaps best demonstrated 
by simple example. A smash-and-grab raid is carried out in a quiet street and the 
person or persons committing it run off. Another person sees it. A police car 
comes by soon after, the driver sees the broken window, asks the man who has 
seen the offence committed which way the offenders went and he replies that they 
went up the street when in fact they went down. That evidence is clearly enough 
for a jury to convict the bystander of an offence under the section. Anyone who sees 
a smash-and-grab raid being committed must know that a theft has been committed, 
and he has seen the person or persons who did it. He sends the police in the wrong 
direction, so giving the offenders more time to escape. It would then be for the jury 
to consider whether they are sure that he sent the police the wrong way to make it 
more difficult to catch the thieves and whether there could be any lawful authority or 
reasonable excuse for his act. It is frivolous to suggest that in such circumstances 
the bystander needed to know the identity of the thieves before he could be convicted. 
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Finally, it is said that the learned judge should have directed the jury to consider 
whether the accused may have had some other intent than that of impeding arrest 
or prosecution. In the judgment of this Court, there was no duty to do so. His 
duty was to direct the jury as to the intent which had to be proved and direct them 
that they had to be sure it had been proved unless some other intent was suggested 
by the defendant. None was suggested here and there was a proper direction as to 
what the prosecution had to do. For these reasons the applications are refused. 


Applications refused. 


Solicitors: Registrar of Criminal Appeals; Solicitor, Metropolitan Police. 


T.R.F.B. 


COURT OF APPEAL (CRIMINAL DIVISION) 
(Lorp Parker, CJ, Wipcery, LJ, AND Cookg, J) 
ist March 1971 
R v WILLIAMS 


Customs and Excise—Being knowingly concerned in fraudulent evasion of restriction— 
Importation of cannabis—Offence and penalty created by Customs and Excise Act, 
1952—Restriction on importation imposed by Dangerous Drugs Act, 1965;—Proceedings 
on indictment under Customs and Excise Act, 1952, s 304—Need of leave of Attorney- 
General or Director of Public Prosecutions under s 20 of Dangerous Drugs Act, 1965. 

Where proceedings are taken by way of indictment under s 304 of the Customs and 
Excise Act, 1952, against a defendant charged with being knowingly concerned in the 
fraudulent evasion of the restriction on the importation of drugs imposed by s 2 of the 
Dangerous Drugs Act, 1965, the leave of the Attorney-General or the Director of Public 
Prosecutions before proceedings are taken is not necessary under s 20 (1) of the Dangerous 
Drugs Act, 1965, since the Act of 1952 creates the offence and the penalty and the Act of 
1965 only imposes the restriction. 


AppeaL by Harold Leon Williams against his conviction at North East London 
Quarter Sessions, and the sentence of two years’ imprisonment then imposed on him, 
for being knowingly concerned in a fraudulent evasion of the restriction on the 
importation of cannabis imposed by the Dangerous Drugs Act 1965, contrary to the 
Customs and Excise Act 1952, $s 304. 


F P Shier for the appellant. 
A M Hill for the Crown. 


LORD PARKER CJ delivered this judgment of the court: In September 
1970 at North East London Quarter Sessions the appellant pleaded guilty to an offence 
contrary to s 304 of the Customs and Excise Act 1952, ‘Being knowingly concerned in a 
a fraudulent evasion of the restriction upon the importation of cannabis imposed 
by the Dangerous Drugs Act 1965’. That plea of guilty was only entered after the 
chairman had overruled a submission of law, namely, that on the facts, which were 
really admitted, there was no offence. The appellant was sentenced to two years’ 
imprisonment and he now appeals against his conviction on a point of law and applies 
for leave to appeal againt his sentence. 
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The admitted facts here were that shortly after Christmas 1969 the appellant 
met an Indian at a gaming club in Earls Court, an Indian going by the name of 
Habei Singh. That Indian asked the appellant if he had contacts for selling ‘stuff’, 
clearly thereby referring to cannabis. The appellant at first put him off, but they 
met again a week later when another Indian, Abbas Singh, was present. Habei said 
that he was going back to India and could send on ‘samples’. He asked the appellant 
for his address. The appellant then gave the address of the house of a niece at Northolt 
and the name ‘Harry Wragg’, a name by which he was wont to go. The Indian said 
that the first sample would be small; that he was to get rid of it through his contacts; 
and that Abbas would meet him later. It was arranged that the Indian would write 
a letter before sending the samples. The appellant thereupon told the niece and 
a Mr Willoughby with whom she lived that a letter would shortly be arriving for 
him at that address in the name of Harry Wragg. What happened thereafter was 
that Mr Willoughby did find an air letter addressed to Wragg, and, not realising 
it was the appellant’s pseudonym, he opened and read it and, having read it, he came 
to the conclusion that he would not tell the appellant about it in the hope that the 
appellant would stop using his address for such a purpose. Accordingly, when the 
appellant called later he was told that no letter had arrived. In due course, on 
29th April, Customs officers examined a parcel addressed to “H Wragg’ at the niece’s 
address at Northolt, which apparently had come from Bombay. In it were three 
tins containing quantities of cannabis resin. Thereupon the Customs officers recon- 
stituted the parcel, substituting clay for the resin, and delivered it at the niece’s 
address. Two Customs officers kept watch on the house and called on Miss Reid and 
Mr Willoughby, and were told the parcel had been taken in addressed to H Wragg, 
which they knew was the appellant’s pseudonym. 

The submission was made that on those facts the offence had not been made out. 
The same point has been taken in this court, and the way it is put, as the court 
understands it, is that an agreement to sell cannabis after it had been imported into 
this country was not a sufficiently close act to the actual importation to constitute the 
appellant’s being concerned in a fraudulent evasion of the restriction. The court is, 
with all respect to counsel for the appellant, unable to understand his argument. It 
may well be that this was a joint enterprise to import, in which case there could be 
no doubt about it, but even if it is looked on as an agreement on the one side to 
import, and on the other to sell, it seems to this court that undoubtedly what he was 
doing was sufficiently close to make him knowingly concerned in the importation. 

The other point that is raised is a matter of procedure. It is said that by reason 
of s 20 of the Dangerous Drugs Act 1965 the leave of the Attorney-General or Direc- 
tor of Public Prosecutions, neither of which was obtained, was necessary before 
proceeding against the appellant by way of indictment. The argument runs that 
the prohibition here was a prohibition laid down by s 2 of that Act, which provides 
that it shall not be lawful for a person to import into the United Kingdom a drug to 
which this part of this Act applies except under a licence granted by the Secretary of 
State, and one of the drugs to which this part of this Act applies is cannabis. Accord- 
ingly it is said that though in form laid against s 304 of the Customs and Excise Act 
1952, that must be read with the Dangerous Drugs Act 1965, and that as no leave had 
been obtained from the Attorney-General or the Director of Public Prosecutions, the 
proceedings were a nullity. The court is quite unable to accept that argument. The 
offence here is an offence against s 304 of the Customs and Excise Act 1952; that 
provides, so far as it is material: 


‘Without prejudice to any other provision of this Act, if any person . . . (b) is, 
in relation to any goods, in any way knowingly concerned in any fraudulent 
evasion or attempt at evasion of any duty chargeable thereon or of any such 
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prohibition or restriction as aforesaid or of any provision of this Act applicable 
to those goods, he may be detained and, save where, in the case of an offence 
in connection with a prohibition or restriction, a penalty is expressly provided 
for that offence by the enactment or other instrument imposing the prohibition 
or restriction, shall be liable to a penalty of three times the value of the goods 
or one hundred pounds, whichever is the greater, or to imprisonment for a term 
not exceeding two years, or to both.’ 


It is quite clear, therefore, that that section is providing an offence and a penalty, 
and the words ‘any such prohibition or restriction as aforesaid’ carry one back to 
para (a) where the prohibition or restriction is one for the time being in force under 
or by virtue of any enactment with respect thereto. In other words s 304 of the 
Customs and Excise Act 1952 creates the offence and the penalty, and one only goes 
to the Dangerous Drugs Act 1965 in order to see what the prohibition is that is im- 
posed in s 2. Further, on the wording of s 20 of the Dangerous Drugs Act 1965 
itself, the consent of the Attorney-General is only needed in the case of proceedings 
by indictment for an offence against that Act, and s 2 to which I have already referred 
does not create an offence in itself. Accordingly, in the judgment of the court there 
is nothing in this procedural point and in the result the appeal fails and must be 
dismissed. 

So far as sentence is concerned, the court can see no ground whatever to interfere. 
This is a man of 43 years of age who comes from Jamaica. He has now been guilty 
of three offences of being found in possession of drugs, and on this occasion the 
appellant clearly contemplated that on importation these drugs would be used not 
for personal consumption but for selling to what were referred to as his contacts. 
Accordingly the application for leave to appeal against sentence is refused. 


Appeal dismissed. 


Solicitors: Registrar of Criminal Appeals; Solicitor, Customs and Excise. 
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QUEEN’S BENCH DIVISION 
(JOHN STEPHENSON, J) 
16th November 1970 


GRIMLEY AND ANOTHER v MINISTER OF HOUSING AND LOCAL 
GOVERNMENT AND ANOTHER 


Compulsory Purchase—Order—Purchase of one of two semi-detached houses—Easement of 
support for other house. 

A housing authority made a compulsory purchase order, which was confirmed by the 
Minister, in respect of one of a pair of semi-detached houses with the intention of 
demolishing it to provide a means of access to proposed warehouse development. The 
owners of the other house sought to have the order quashed on the ground that the 
demolition of the house comprised in the order would deprive them of the right of 
support by that house which they had for their property. 

Hep: the easement for support possessed by the owners of the other house was not 
land or annexed to land which was comprised in the compulsory purchaser order; it 
was a right over land which was comprised in the order; and, no order would be made 
to quash the purchase order. 


Motion by the first applicant, Richard Harold Grimley, and the second applicants, 
Thomas Porter & Sons Ltd, to quash the City of Liverpool (371 Park Road) Com- 
pulsory Purchase Order 1968 made by the Liverpool Corporation and confirmed by 
the Minister of Housing and Local Government. 


R J H Collinson for the applicants. 
Gordon Slynn for the Minister. 
The corporation did not appear. 


JOHN STEPHENSON J: Counsel moves on behalf of the two applicants, 
Richard Harold Grimley and Thomas Porter & Sons Ltd, who say that they are 
aggrieved by the making of the City of Liverpool (371 Park Road) Compulsory 
Purchase Order 1968, for an order that the compulsory purchase order be quashed. 
He moves first against the second of the two respondents, the Liverpool Corpn, 
who made that compulsory purchase order on 26th September 1968, and secondly 
against the Minister of Housing and Local Government, the first respondent, who 
confirmed that order on 31st December 1969. The grounds on which he moves 
are, first, that the second applicants were and are owners of the land comprised in 
the order, within the meaning of s 8 (1) of the Acquisition of Land (Authorisation 
Procedure) Act 1946, as affected by s 3 (2) and (5) of the Liverpool Corporation (General 
Powers) Act 1966, in that they are or were entitled to an easement or right of support 
therefrom. Secondly, that the corporation, as acquiring authority, failed, in contra- 
vention of their obligation under para 3 (1) (b) of Sch 1 to the Acquisition of Land 
(Authorisation Procedure) Act 1946, to serve the second applicants with notice of the 
order, as therein described. Thirdly, that the corporation failed as aforesaid, not 
withstanding that their failure so to do was drawn to their attention on a number of 
occasions. Fourthly, that the Minister, as confirming authority, misdirected himself 
in law in holding that no such notice as aforesaid on the second applicants was 
necessary, and/or that he in confirming the order acted ultra vires the Act of 1946. 

It is said by the parties before me that it would have been conceded by the corpora- 
tion, had it appeared, that it did not in fact serve on the second applicants notice of 
this compulsory purchase order, and it would also, I think, have to concede, as has 
been proved before me, that the second applicants did all that they could to get the 





Justice of the Peace and Local Government Review Reports, July 31, 1971. 


13 LOCAL GOVERNMENT REVIEW REPORTS 363 


corporation to serve notice of the order on themselves. By a letter dated 23rd 
November 1968, Messrs Layton, the solicitors acting for both the applicants, wrote to 
the Minister referring to the fact that they had given him notice on 1st November 
that the second applicants objected to the making and confirming of this compulsory 
purchase order and, after withdrawing one ground of their objection, adding two 
more, the second of which was that: 


‘(the applicants have] not been served with a copy of the order notwithstand- 
ing that [they are] an owner of land comprised in the order within the meaning 
of schedule 1 to the Acquisition of Land (Authorisation Procedure) Act 1946, 
as [they are] the owner of an easement of support over 371 Park Road by reason 
of [their] ownership of 373 Park Road.’ 


The corporation has not explained why it had not, ex abundanti cautela, served a 
notice on these objecting owners of adjacent property, an adjacent property which 
may well be seriously and injuriously affected by the enforcement of the compulsory 
purchase order which the Minister has confirmed. But however that may be, what 
this court has to do is to decide whether there is substance in the grounds—really, one 
ground—put forward on behalf of both applicants, and very ably put forward by 
counsel for the applicants—that the second applicants were owners of the land 
comprised in the order and, as such, ought to have been served with notice. 
The compulsory purchase order provides: 


‘Subject to the provisions of this order the [corporation is], under s 5 of 
the Liverpool Corporation (General Powers) Act, 1966, hereby authorised to 
purchase compulsorily for the purpose of providing a means of access to proposed 
warehouse development the land described in the schedule hereto...’ 


The land described in the schedule is this: “Vacant dwellinghouse and gardens known 
as No. 371 Park Road comprising an area of 1,045 sq. yds. approximately.’ Its owners 
or reputed owners are stated in the schedule to be the first applicant, and that order 
was confirmed by the Minister after an inquiry had been held on 29th May 1969 by 
an inspector who reported on the objections which were made to the order, both by 
the first applicant and by the second applicants. Both—although only the first 
applicant was served with the notice of the order—made objections, attended the 
inquiry and were represented by the same solicitors, Messrs Layton, of whom Mr 
Hunt who has sworn an affidavit in support of this application was a partner, and he 
was also a director of the second applicants. 
In that report, the inspector sets out that: 


‘The order relates to the dwellinghouse and land, 371 Park Road, Liverpool 
required to provide a means of access to land proposed to be developed for 
warehouse purposes.’ 


He recites that objections were received, one from the owners of property adjoining 
371 Park Road (the second applicants), the other from the owner of 371 Park Road 
(the first applicant), and that they were both represented at the inquiry. 


‘The grounds of objection were:—(i) By the [second applicants], that demoli- 
tion of the dwellinghouse would adversely affect the structural stability of their 
adjoining property, that the proposed use of the land would adversely affect the 
amenities of their neighbouring property and undertaking business, that a means 
of access could be provided over other land, and that they had not been served 
with a copy of the order’; 
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whereas the ground of the first applicant, the owner, is simply ‘that he intends to 
reside in the dwellinghouse himself’. 

It was, as shown in the report, part of the corporation’s case that demolition of the 
house on the order site would not affect the structural stability of the adjoining 
property, 373 Park Road, owned by the second applicants. After demolition, the 
exposed flank wall of this building would be made good and weathertight. It 
was also stated on its behalf that a notice was given to the first applicant, and that no 
copy had been served on the second applicants. ‘Apparently’, it contended 


‘there is no express mention in their title of a right of support from the order 
site and it does not necessarily follow that they have any legal interest in it.’ 


The case for the'applicants is summarised as follows: 


‘Objector No. 1. [The second applicants] 

‘27. These objectors own No. 373, which is used as two flats and a doctor’s 
surgery, Nos. 375 and 377 which are each in three flats, a motor repair and motor 
body repair and manufacturing workshop behind Nos. 373 and 375 which is let 
to C. E. Wilcox Limited and has access between these two houses, and buildings 
covering the whole of the rear and side of No. 377 used for the undertaking 
business, including six chapels of repose, offices and vehicle garage and let for 
manufacturing coffins and for armature winding 

‘28. The demolition of the house on the order site, which is one of a pair with 
No. 373, both very old houses, could affect the stability of No. 373. Although 
the opinion of the corporation is that no harm would be done, the effect cannot 
be adequately foretold. 

‘29. The residential amenities, and the amenities of the doctor's surgery, in 
the adjoining houses would suffer by the use of the order site as an access with 
the consequent traffic noise. The company has carried on its undertaking 
business at the premises since the 1800's and the peace and quietness of the chapels 
of repose, and of the visitors thereto, would likewise be disturbed and annoyance 
created. 

‘30. It is already difficult for the large hearses and limousines garaged at the 
premises, from where many funeral cortéges start, to turn into Park Road 
because of the traffic, and the additional traffic attracted by an access over 
the order site would make conditions much worse. Redevelopment of their 
premises would be inhibited by an access there. 

‘31. The 1946 Act requires that before an order is submitted the acquiring 
authority shall serve a copy of it on every owner, lessee or occupier of land 
included in the order. In the 1966 Act land is defined as including any easement 
in, to, under or over land. The order site house and No. 373 are semi-detached 
houses; the objectors own No. 373 and as such are owners of an easement of 
support by the order site house. In the absence of any express grant of right of 
support it has been acquired by prescription. Being the owners of this right 
of support they should have been served with a copy of the order and as they 
were not, the order cannot be confirmed because the statutory conditions have 
not been carried out. 


“Objector No. 2. [The first applicant] 

‘32. [The first applicant] has been the owner of the order site house for many 
years and it has been vacant for about eight years having been previously occupied 
as flats. He also owns and occupies No. 6 The Elms and this will be acquired 
and demolished by the council to make way for the new road. Therefore 
the family wish to take up occupation of the order site house. 
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‘33. Acontractor has quoted a price of {250 mainly for repairing the roof and 
[the first applicant] will carry out other necessary repairs himself in order to 
make the house habitable, but does not know what this will cost. The whole 
family will then occupy the order site house. 

“Both objectors 

‘34. The order is unnecessary because access could be obtained elsewhere. 
The [corporation] have made a compulsory purchase order on the vacant houses 
Nos. 2 to 10 Peel Street, [it] will be making a compulsory purchase order on the 
houses behind these along The Elms, and these could be demolished to provide 
an access. There is adequate frontage, Peel Street is of adequate width and it 
could be widened if required when the [corporation] redevelop on the opposite 
side. 

‘35. The [corporation] has not approached any other owners along Park 
Road as [it] should have done if an access to that road was so necessary. No. 369 
belongs to one of the firms who are to redevelop the back land and it would be 
better to use that property than the order site.’ 


Among the inspector’s findings of fact are: 
‘On one side [the order site] adjoins a house (the adjoining semi-d-.ached 
No. 373) which is used as two flats and a doctor’s surgery with a vehicle body 
repair and manufacturing works behind it and on the other side a vehicle body 
repair works.’ 
He sets out the relevant contention of the second applicants that: 


‘They claim that there is a right of support for No. 373 from the order site 
house and accordingly they should have been served with a copy of the order, 
although they have not received one.’ 


His conclusions end in this way: 
‘It is not unusual for one of a pair of semi-detached houses to be demolished 
and providing the order site house was taken down in a proper manner and No. 
373 made good structurally, its stability would not necessarily be impaired. In 
any case, the [corporation] would probably be liable for any damage that accrued. 
The adjoining owners’ suggestion that the order has not been properly served is 
a matter for legal determination. (4) My view on the location of the access 
and accordingly on the objectors’ contention that it could be located elsewhere, 
are as in paragraph 38 (1). Summarising, on the assumption that the order is 
valid, none of the objections made carries sufficient weight to warrant rejecting 
it. 
I have not referred to para 38 (1), and there is no need to do so. The final recom- 
mendation is: 
‘On the assumption that the order is valid and that the proposed departure 


from the development site is approved, I recommend that the City of Liverpool 
(371 Park Road) Compulsory Purchase Order 1968 be confirmed.’ 


And it was confirmed by the Minister in a letter dated 31st December 1969, which 
recites the making of the order under s 5 of the Act of 1966 and that it relates to 
371 Park Road. In para 7 of his letter of decision the Minister states: 


‘The Minister has considered the question whether the order has been properly 
served. He is advised that even if the alleged easement of support does exist 
it does not bring the owner of 373 Park Road within the definition of owner 
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given in section 8 (1) of the Acquisition of Land (Authorisation Procedure) Act 
1946, and therefore no notice was required to be served under paragraph 3 (1) (b) 
of the first schedule to the Act on the owner of that property. Accordingly the 
Minister is satisfied that the order was properly served.’ 


That is the first question that I have to decide. In substance, I think that the only 
question is: Were the second applicants the owners of land within the relevant 
statutory provisions, and therefore entitled to be served? It is not suggested that 
they qualified in any other way for service of notice of this order—they qualify as 
owners of land, if at all. I first have to look at the Acquisition of Land (Authorisation 
Procedure) Act 1946. That Act lays down the procedure which is to be carried out 
for authorising compulsory purchase, and s 1 (1) provides: 


‘The authorisation of any compulsory purchase of land—(a) by a local authority 
where, apart from this Act, power to authorise the authority to purchase land 
compulsorily is conferred by or under any enactment contained in a public 
general Act and in force immediately before the commencement of this Act, 
other than any enactment specified in subsection (4) of this section... shall, 
subject to the provisions of this and the next following section, be conferred by 
an order (in this Act referred to as a “compulsory purchase order”) in accordance 
with the provisions of the first schedule to this Act...’ 


Schedule 1 to the Act provides: 


‘1. A compulsory purchase order authorising a compulsory purchase by a 
local authority (hereafter in this schedule referred to as the “acquiring authority”’) 
in a case falling within subsection (1) of section one of this Act shall be made by 
the local authority and submitted to and confirmed by the authority having 
power under the enactment in question to authorise the purchase (hereafter in 
this schedule referred to as the “confirming authority’’) in accordance with the 
following provisions of this Schedule. 

‘2. The compulsory purchase order shall be in the prescribed form and shall 
describe by reference to a map the land to which it applies. 


This order was in the prescribed form. 


“3.—(1) Before submitting the order to the confirming authority the acquiring 
authority [i e the corporation] shall—(a) in two successive weeks publish in one 
or more local newspapers circulating in the locality in which the land comprised 
in the order is situated a notice in the prescribed form stating that the order has 
been made and is about to be submitted for confirmation and the purpose for 
which the land is required, describing the land, naming a place within the locality 
where a copy of the order and the map referred to therein may be inspected, and 
specifying the time (not being less than twenty-one days from the first publication 
of the notice) within which and the manner in which objections to the order can 
be made; (b) except in so far as the confirming authority [the Minister] directs 
that this provision shall not have effect in any particular case, serve on every 
owner, lessee and occupier (except tenants for a month or any period less than a 
month) of any land comprised in the order a notice in the prescribed form 
stating the effect of the order and that it is about to be submitted for confirmation, 
and specifying the time (not being less than twenty-one days from the service 
of the notice) within which and the manner in which objections thereto can be 
made...’ 


Part IV of Sch 1 is also relevant, but I shall not read that at this stage. I turn to 
s 8 (1) of the Act, which first of all defines ‘land’ and ‘owner’: 
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‘“land”, in relation to compulsory purchase under any enactment, includes 
anything falling within any definition of the expression in that enactment;... 

*“owner” in relation to any land, means a person, other than a mortgagee not 
in possession, who is for the time being entitled to dispose of the fee simple of 
the land whether in possession or in reversion, and includes also a person holding 
or entitled to the rents and profits of the land...’ 


Each of these definitions is qualified by the opening words of the subsection: ‘In this 
Act, except where the context otherwise requires, the following expressions have the 
meanings hereby assigned to them...’ That is to say, that definition of land must 
be considered in the context of the Liverpool Corporation (General Powers) Act 
1966, and of the definition contained in that Act of this same word ‘land’. There is 
no definition in the 1966 Act of the word ‘owner’, but by s 3 of the Act, it is provided: 


‘(2) In this Act, unless the subject or context otherwise requires . . . “land” 
includes water and any interest in land or water and any easement or right in, 
to, under or over land or water. 

(3) Except where the context otherwise requires, any reference in this Act 
to any enactment shall be construed as a reference to that enactment as applied, 
extended, amended or varied by, or by virtue of, any subsequent enactment 
including this Act.’ 


Section 5 of the 1966 Act gives the corporation power to acquire land for development 
and provides: 


‘(1) The corporation may purchase by agreement and (in any case where the 
corporation are unable to acquire land by agreement on terms which in their 
opinion are reasonable) may be authorised by means of an order made by the 
corporation and submitted to the Minister and confirmed by him to purchase 
compulsorily land in the city for the purpose of—(a) development by the erection 
of any building or the construction or carrying out of works on Jand for the benefit 
or improvement of the city; or (b) facilitating the provision of premises for 
occupation by any undertaking carried on or to be carried on there or for other- 
wise meeting the requirements of such undertaking (including the requirements 
arising from the needs of persons employed or to be employed therein.) 

‘(2) The Acquisition of Land (Authorisation Procedure) Act, 1946, shall apply 
as if this section were an enactment contained in a public general Act and in force 
immediately before the commencement of that Act.’ 


Counsel for the applicants argues that the second applicants were the owners of 
land as defined in s 3 of the 1966 Act, because they were the owners of that interest in 
land which is called an easement, namely, the right of support, the right to be sup- 
ported, by a building on that land, 371 Park Road, which was the subject of the 
compulsory purchase order. That right of the owner of no 373, as the dominant 
tenement, over no 371, as the servient tenement, was, he says, expressly included by 
the definition in the 1966 Act, and it was the subject of the compulsory purchase 
order of 1968. One cannot, he says, purchase a vacant dwelling-house, if it is semi- 
detached, without purchasing this mutual easement. That means, certainly where 
one has an easement of support (whatever may be the case with any other kind of 
easement—a right of way, a right of water, or a right of air or light), there one has 
mutual rights of support, and if one purchases one of the two houses enjoying those 
mutual rights, one purchases, as I understand his argument, not only no 371—the 
house that is the subject of the purchase order—in express terms, and the rights 
appertaining to that building and land which has its right to be supported by no 373, 
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but one purchases also no 373’s right to be supported by no 371. He could cite no 
authority for that proposition, but he referred me to a decision of the Court of Appeal 
in Bond v Norman, Bond v Nottingham Corpn (1). That was a case under the Housing 
Act 1936, in which the Nottingham Corpn had proceeded by way of a clearance order 
to demolish a semi-detached house, and Mr Bond had objected on the ground that 
he had a right to be supported by the house which was to be demolished under the 
authority's order. It was there pointed out that the Nottingham Corpn could have 
gone under the acquisition of land procedure laid down by the Housing Act 1936, 
in which case they would have had to pay compensation for extinguishing Mr Bond’s 
right of support, and it was held that they could not avoid paying compensation, 
and could not take away Mr Bond’s right of support without paying him compensa- 
tion, by going for a clearance order, on the general rule of construction not to construe 
an Act of Parliament as interfering with a person’s rights without compensation 
unless obliged so to do. So there the decision was, though very different and on 
different statutory provisions from those on which counsel for the applicants relies, 
that a local authority’s order involving the demolition of a semi-detached house 
should not be allowed to extinguish the right of support enjoyed by the owner of the 
other semi-detached house, and that decision may be a reason for the introduction 
into the 1966 Act of its definition of land as any interest in land or water, and any 
easement or right in or to, under or over, land or water. 

I have been referred by counsel for the Minister to three statutory provisions, one or 
more of which may provide the second applicants witha right to compensation from 
the corporation if the corporation proceeded to demolish no 371 if it has compulsorily 
purchased it and demolished it without providing adequate structural support for 
the second applicants’ no 373. They are s 81 of the Town and Country Planning Act 
1962, s 68 of the Lands Clauses Consolidation Act 1845, which is incorporated by s 4 
of the 1966 Act, and s 10 of the Compulsory Purchase Act 1965. 

The court would naturally lean against any construction of the 1946 and 1966 Acts 
which would give to the corporation a right to ruin the stability of the second appli- 
cants’ house, no 373, without the payment of compensation, and I am relieved to 
think that if I reject the second applicants’ motion, I shall not be leaving them without 
a remedy, should the corporation extinguish their right of support. 1 am satisfied 
that at least one of those provisions would prevent that result, but, assuming as I do 
that no 373 has this right to support from no 371, I none the less hold that counsel for 
the Minister has provided a short, correct answer to this application. He points out 
that it is not easy to apply the words of the definition of ‘owner’ in s 8 (1) of the 1946 
Act to the owners of an easement. An easement is a right annexed to land to utilise 
other land of different ownership in a particular manner: that is a definition which I 
take in shortened form from 12 Halsbury’s Laws (3rd Edn) p 519, para 1123. The 
Law of Property Act 1925 provides by s 1: 


‘(1) The only estates in land which are capable of subsisting or of being conveyed 
‘ or created at law are—(a) An estate in fee simple absolute in possession; (b) A 
term of years absolute. 

‘(2) The only interests or charges in or over land which are capable of subsisting 
or of being conveyed or created at law are—(a) An easement, right or privilege 
in or over land for an interest equivalent to an estate in fee simple absolute in 
possession or a term of years absolute...’ 


It would therefore appear that an owner of land has an estate in fee simple in the 
land of which he is entitled to dispose, but the owner of an easement has an interest 
equivalent to such an estate in fee simple. I think counsel for the Minister would 


(1) 104 JP 219; [1940] 2 All ER 12; [1940] Ch 4209. 
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be reluctant to argue that that by itself would be enough to prevent me from applying 
the definition to the owner of an easement. But counsel goes on to submit that the 
real difficulty in the applicants’ way is that the second applicants’ easement for 
support is not land, or annexed to land, which is comprised in the compulsory pur- 
chase order—it is a right over land which is comprised in the order. But whereas 
the first applicant’s right over the second applicants’ land is a right to support from 
no 373, and as such is land comprised in the order, as it would be comprised in a 
conveyance to either the corporation or a private individual, the second applicants’ 
right to be supported by no 371 is not land comprised in the purchase order at all. 

The matter is, I think, even clearer, if what is to be considered is an easement of a 
different character, like a right of way or water. Then it seems to me, as counsel for 
the applicants very nearly conceded, that rights annexed to no 371 would be the 
subject of the purchase order, but rights annexed to no 373 over no 371 and its land 
could not be. Does the nature of the right of support make a difference? I do not 
think that it does. It may create a greater hardship for the owner of adjoining 
property—the owner of the other semi-detached part of the composite whole, but 
it does not affect the subject-matter of the compulsory purchase order. That is 
accurately and completely set out in the schedule to the order, and cannot, in my 
view, be stretched to include not only rights annexed to the land described in the 
schedule, but rights annexed to other adjoining land over the land set out in the 
schedule. It is only that which belongs to no 371 which is being purchased; nothing 
which belongs to no 373 is being purchased. The fact that it is difficult to disentangle 
the right of support belonging to no 371 from the right of support belonging to 
no 373, and that the purchase of one may lead to the extinction of the other, does not 
seem to me to bring the other within the order, or within the definition of ‘land’ in 
the 1966 Act. I cannot find in the definition of land in that Act any intention to alter 
the general law. It makes sense, I think, if one considers it as relating to land and 
any easement or right which is annexed to that land. That, as it seems to me, was 
inserted, even if not strictly necessary, to make clear that any rights, interests, and 
easements which might exist in a city like Liverpool would be purchased by the 
corporation with the land to which they were annexed. Why it was necessary to 
make that clear, Ido not know; but! think that the definition does make it clear, and 
I cannot find in the qualifying words ‘unless the subject or context otherwise requires’, 
or in any of the provisions of that Act or the 1946 Act to which counsel for the appli- 
cants has referred me, anything that would rule out the view which I have formed. 
I do not think that the context or subject does require me to suppose that land 
includes rights over the same land, any more than it requires me to hold that ‘owner 
of land’ means ‘owner of the rights over that land’, 

I therefore hold that the second applicants were not an owner of land comprised 
in the purchase order, and therefore not entitled or required to be served. This 
application therefore fails. 

Counsel for the Minister took other points in case I should be against him on his 
first point, and he also took a point in relation to the first matter with which counsel 
for the applicants thought I must deal. His next point was that if, contrary to his 
submission, the second applicants were owners of land, the corporation’s failure to 
serve them was a failure to comply with the requirements of the Act, and did not 
per se affect the corporation’s power to make a compulsory purchase order, or the 
Minister’s power to confirm it. He referred in support of that submission to para 15 
in Part IV of Sch 1 to the 1946 Act, where it certainly appears that a distinction is 
drawn between failure to comply with a requirement of the Act, or regulations 
made under it, and the absence of power to grant the compulsory purchase order. 
Paragraph 15 (1) provides: 
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‘If any person aggrieved by a compulsory purchase order desires to question 
the validity thereof, or of any provision contained therein on the ground that 
the authorisation of a compulsory purchase thereby granted is not empowered 
to be granted under this Act or any such enactment as is mentioned in subsection 
(1) of section one of this Act, or if any person aggrieved by a compulsory purchase 
order or a certificate under Part Ill of this schedule desires to question the validity 
thereof on the ground that any requirement of this Act or of any regulation made 
thereunder has not been complied with in relation to the order or certificate, 
he may, within six weeks from the date on which notice of the confirmation or 
making of the order or of the giving of the certificate is first published in accor- 
dance with the provisions of this schedule in that behalf, make an application 
to the High Court, and on any such application the court . . . (b) if satisfied that 
the authorisation granted by the compulsory purchase order is not empowered 
to be granted as aforesaid, or that the interests of the applicant have been sub- 
stantially prejudiced by any requirement of this schedule or of any regulation 
made thereunder not having been complied with, may quash the compulsory 
purchase order or any provision contained therein, or the certificate, either 
generally or in so far as it affects any property of the applicant.’ 


There is certainly strong support from the wording of para (b) for the view that even 
if the applicants had succeeded in satisfying the court that they ought to have been 
served with a notice of the order, and were not, they would then have been in the 
position of having been able to show, not that the authorisation granted by the 
compulsory purchase order was not empowered to be granted, but that a require- 
ment of the schedule had not been complied with, and in that case they would have 
had to show as well that they had been substantially prejudiced by that non-com- 
pliance. They would have great difficulty in showing that, because, as I have pointed 
out, they did in fact know of the order; indeed, correspondence exhibited to Mr 
Hunt’s affidavit contains their letters to the inspector and they were represented at 
the inquiry, and objected to it. They could and did make whatever objections they 
thought fit. As it is not necessary for my decision to express any opinion about this 
submission of counsel for the Minister, I shall refrain from doing so. 

Finally, there remains the position of the first applicant, as to whom counsel for 
the Minister submits that he is in a completely different position from the second 
applicants, because he is the owner of the land comprised in the purchase order. He 
was served with the order, and he really has no interest, no business to take part, 
in the dispute about whether his fellow objectors and adjoining owners, the second 
applicants, have been served with notice of the order or not. There can, says counsel 
for the Minister, be no possible prejudice to him—even if there be some prejudice to 
the second applicants—as appears from the history of this compulsory purchase 
order. Counsel for the applicants, on the other hand, says that there is no distinction 
between him and them: although, on my finding, he is an owner of land within all 
the relevant statutory definitions, it is just as important to him as it was to them that 
they should be represented here. 

On this point also, I accept the submission of counsel for the Minister. In the 
result, this application must be refused. 

Motion dismissed. 


Solicitors: Markbys, for Layton ¢ Co, Liverpool; Solicitor, Minister of Housing and 


Local Government. 


G.F.L.B. 
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COURT OF APPEAL (CRIMINAL DIVISION) 
(SACHS AND FENTON ATKINSON, LJJ, AND Mars-JOnEs, J) 
16th February 1971 
R v RICHARDSON 


Criminal Law — Evidence — Witness - Right to refresh memory — Prosecution witness - 
Previous statement to police —- Statement not contemporaneous but soon after events in 
question - Great delay before trial—Statement read by witness soon before trial - 
Course suggested by prosecution — Propriety. 

While it is the recognised practice of the court not to allow a witness when in the box to 
refresh his memory by reading a statement previously made by him unless the statement 
was made contemporaneously, i.e., at the time of the transaction or so soon afterwards 
that the facts were fresh in his memory, there is no general rule that a witness may not 
before the trial see a previous statement made by him which was not contemporaneous 
in the sense indicated, but was made at some period reasonably close to the event which 
is the subject of the trial. 

Where, therefore, witnesses for the prosecution had made statements to the police 
some weeks after the commission of the offences charged, and, at the instigation of counsel 
for the prosecution those statements were shown to the witnesses shortly before the trial, 
which did not take place till 18 months after the offences charged, 

Hetp: there had been no prejudice to the defence and the procedure followed was not 
open to objection. 


AppeaL by David Ernest Richardson against his conviction and Appiication for 
leave to appeal against the sentence imposed on him at South East London Quarter 
Sessions, when he was convicted on two counts of burglary and was sentenced to 
12 months’ imprisonment concurrent on each count. 


BC J Sedgemore for the appellant. 
M T C Warrington for the Crown. 


SACHS LJ: delivered this judgment of the court: On 25th November 1970 at 
South East London Quarter Sessions before the deputy chairman the appellant, aged 
29, was convicted on two counts of burglary, one being charged as on 23rd April 
and the other on 9th May 1969. He was sentenced to 12 months’ imprisonment 
concurrent on each count. The circumstances leading to the convictions were that 
on the afternoon of 23rd April 1969 someone broke into a flat in Stepney and stole 
£50 and a number of premium bonds; that was the offence charged in count 1. 
Then on 9th May, at about 12.15 pm, another flat in Hackney was burgled; that was the 
offence charged in count 2. In each case the sole issue was one of identity. As regards 
the first of those counts, relating to 23rd April, the effective evidence for the prosecu- 
tion was that of one Mr Norman Kenley. He had come home to the flat where he 
lived with his parents and as he arrived he met a man leaving. Having shouted to 
his mother, who did not happen to be in, he chased the man, but could not catch him. 
On 24th June 1969 he attended an identification parade. There without hesitation he 
identified the appellant as the man in question. So far as is material, he likewise 
identified the appellant in the dock, but that was quite subsidiary. He was very 
properly cross-examined with some vigour and he agreed that he had only seen the 
man for a matter of seconds: but when it came to the ultimate test at the end of the 
cross-examination and it was suggested to him that he had made a mistake, the 
answer came: ‘If I had any doubt at all that (the appellant] was not the person who 
came out of my house, I would say so’. He was then put the stock, but perhaps 
irrelevant, question whether he knew that other people had made mistakes in the past 
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and it was again suggested to him that that was here the case, and he answered ‘You 
may be suggesting it, but it still will not alter the fact of what I saw’. A more positive 
identification does not often occur in the witness box. The other witness called 
relating to count 1 was a Mrs Morgan, who occupied another flat in the block. She 
however got a much less clear view of the burglar. She was unable to identify the 
appellant and her evidence was of no great assistance. ; 

Turning to 9th May 1969, the salient evidence was given by Mr Martin Fahy. He, 
assisted by Mr Black, was working in a fifth floor flat in Hackney. They heard 
banging from another flat. Mr Fahy went out and saw that the door of another flat 
was open and a man was standing in the doorway with his hand on a meter box. 
They stood for a few moments face to face full on. After a short conversation in that 
position, during which Mr Fahy continued to have a full and unobstructed view, the 
man ran away downstairs. Mr Fahy with very proper determination followed. 
In order to catch him he slid down the banisters and overtook him and again he had 
what he described as being a very clear view. Later, on 2nd June, Mr Fahy identified 
the appellant on an identification parade with no less certainty than Mr Kenley did 
later and was completely unshaken in the witness box. As regards Mr Black, Mr 
Fahy’s workmate, he too failed to identify the appellant and was accordingly a witness 
of but little assistance to the court. 

It is to be observed at this stage that whereas the trial started on 23rd November 
1970, the second of the two offences took place on 9th May 1969, over 18 months 
earlier. For a case of this type that represents a mammoth delay in the operation of 
the law and is quite lamentable. It is relevant just to mention the sequence of what 
happened. The case was first listed at London Sessions for 23rd February 1970— 
a sufficient delay in all conscience of itself. On that occasion Mrs Morgan was ill and 
the witness Mr Black had not answered when called, so accordingly the case was 
adjourned. Then one goes for as long an interval as six months; ‘that is the time 
which elapsed before 12th August 1970, when the case was re-listed—this time at South 
East London Sessions. It is difficult to refrain from comment criticising the first 
court for having failed to re-list it earlier, whatever the pressure of other cases. 
On 12th August Mrs Morgan did not appear, although Mr Black did. The defence 
insisted that they wanted the presence of Mrs Morgan, useless witness though she 
turned out to be; the case was once more adjourned and a bench warrant issued for 
the attendance of Mrs Morgan. Then it was re-listed on 28th October 1970 at the 
same sessions. This time Mrs Morgan was sick and again the defence insisted that 
the case should not go on without her presence. So accordingly once more it was 
adjourned, this time until 23rd November, when at last it came on for trial. Much 
though the court arrangements after 23rd February may be the subject of criticism, 
it was no fault of the prosecution that these delays occurred after that date. As 
regards the defence, something of what happened may be laid at their door; their 
attitude may have been excusable, but it was somewhat unrealistic. 

Now it is for the court to turn to the matters on which the trial judge gave the 
certificate that the case was fit for appeal. In the circumstances it seems best to read 
it in full. 


‘Each of the 5 civilian witnesses called for the prosecution refreshed their 
memories by reading the statements which they had respectively made to the 
police in July 1969. They did this shortly before being called to give evidence at 
the trial. This fact came to light during the course of the trial and objection 
to what had occurred was immediately taken by the defence. In the course of 
argument I was referred to Home Office Circular No. 82/1969 (“Supplies of 
Copies of Witnesses’ Statements”) dated 9 April 1969. This circular expresses 
the view that “notwithstanding that criminal proceedings may be pending or 
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contemplated, the chief officer of police should normally provide a person, 
on request, with a copy of his statement to the police”. In the present case, 
however, it appeared that the prosecution had taken the initiative in telling 
each of the witnesses concerned that they might refresh their memories, if they 
wished, by reading their respective statements. Each of the witnesses did this. 

‘I ruled that in view of all the circumstances this was not objectionable 
and that the defence had not been prejudiced by what had occurred. In 
reaching this view, I took into consideration (i) the exceptional length of time 
which had elapsed before the case came on for trial, (ii) that evidence of 
positive identification at two identification parades was to be called by the 
prosecution; (iii) that the jury were told that the witnesses had seen their 
statements to the police before giving evidence, and the jury could therefore 
evaluate the evidence of the witnesses in the light of this information; (iv) that 
at the same time the jury were told that they should not convict unless they 
were sure that the identifications on the identification parades were correct; this 
was repeated in the summing-up with a warning as to the danger of identification 
by a single witness and they were enjoined to consider each count separately; 
(v) that if in comparable circumstances witnesses for the defence were shown 
their proofs of evidence no objection could be taken. A fortiori witnesses, who 
signed statements which incorporated a warning of the penalties involved if they 
did not tell the truth in their statement, could see that statement.’ 


Before going further, it is appropriate to mention the course the trial took, both up 
to the time when the learned deputy chairman was asked for a ruling and afterwards. 


Before, at a time when it was unknown to the defence that witnesses had seen the 
statements, evidence was first adduced as to the count relating to 9th May. Into the 
box were called Mr Fahy and Mr Black. Both were fully cross-examined; in so 
doing counsel for the appellant put to each witness discrepancies between their 
evidence in the box compared with what they had said to the police in their state- 
ments. That was done in order to discredit to the jury these witnesses on detail. In 
at any rate one case it was the defence who at that stage asked for the statement to 
be made an exhibit. Then Detective Sergeant Woodroffe came into the witness box 
and it was then that it emerged that their statements made between 2nd June and 
4th July had been shown to the witnesses in the circumstances mentioned in the 
certificate. That had been done on the advice of counsel. There followed a sub- 
mission and in one part of it it is suggested by counsel for the appellant that they, 
the witnesses, were ‘in effect relying on the written evidence which they had put in 
their statements about these things and they were reconstructing the events and not 
remembering them’. That suggestion happens to be quite unfounded. Mr Fahy’s 
evidence is full of specific details that are not to be found in the statement and they 
are the sort of details which would have carried weight with the jury. Applications 
were made to recall Mr Fahy and to put further questions to him as to whether he 
had in fact relied on his statement. It was, moreover, submitted that the evidence 
of Mr Fahy and Mr Black had in the circumstances been inadmissible. The learned 
deputy chairman, having referred to the mammoth delay, refused the applications. 
So Mrs Morgan went into the box and she of course was a harmless witness from 
anybody’s point of view for she had nothing helpful to say. Then came Mr Kenley, 
to whose evidence reference has already been made. 

In the grounds of appeal one finds that it is suggested that the learned deputy 
chairman erred in law and in fact in failing to exercise his discretion so that the 
appellant’s counsel might ‘ascertain what effect the reading of these statements had 
on their evidence’. But when Mr Kenley went into the box, whilst it was put to 
him that he had seen his statement the day before, and that there were discrepancies 
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between his evidence and his statement, the suggestion was not put that in giving 
evidence he was relying on that statement and not on his memory. Clearly the 
complaints now made in this particular case are somewhat artificial. 

Leaving such points aside, it is, however, necessary to consider what should be the 
general approach of the court to there being shown in this way to witnesses their 
statements—which were not ‘contemporaneous’ within the meaning of that word as 
normally applied to documents used to refresh memory. First, it is to be observed 
that it is the practice of the courts not to allow a witness to refresh his memory in 
the witness box by reference to written statements unless made contemporaneously. 
Secondly, it has been recognised in a circular issued in April 1969 with the approval 
of Lorp Parker CJ and the judges of the Queen’s Bench Division (the repositories of 
the common law) that witnesses for the prosecution in criminal cases are normally 
(though not in all circumstances) entitled, if they so request, to copies of any state- 
ments taken from them by police officers. Thirdly, it is to be noted that witnesses 
for the defence are normally, as is known to be the practice, allowed to have copies 
of their statements and refresh their memories from them at any time up to the 
moment when they go into the witness box—indeed counsel for the appellant was 
careful not to submit that there was anything wrong about that. Fourthly, no one has 
ever suggested that in civil proceedings witnesses may not see their statements up to 
the time when they go into the witness box. One has only to think for a moment of 
witnesses going into the box to deal with accidents which took place five or six years 
previously to conclude that it would be highly unreasonable if they were not allowed 
to see them. Is there then anything wrong in the witnesses in this case being offered 
an opportunity to see that which they were entitled to ask for and to be shown on 
request? In a case such as the present is justice more likely to be done if a witness 
may not see a statement made by him at a time very much closer to that of the 
incident? 

Curiously enough, these questions are very bare of authority. Indeed the only 
case which has a direct bearing on this issue is one which was decided not in this 
country but on appeal in the Supreme Court of Hong Kong in 1966: Lau Pak Ngam 
v Reginam (1), which is compactly reported. In the view of each member of this court 
it contains some sage observations, two of which are apt to be quoted. One of 
them is: 


‘Testimony in the witness box becomes more a test of memory than of truth- 
fulness if witnesses are deprived of the opportunity of checking their recollection 
beforehand by reference to statements or notes made at a time closer to the 
events in question.’ 


The other: 


‘Refusal of access to statements would tend to create difficulties for honest 
witnesses but be likely to do little to hamper dishonest witnesses.’ 


With those views this court agrees. It is true that by the practice of the courts of 
this country a line is drawn at the moment when a witness enters the witness box 
and when giving evidence there in chief he cannot refresh his memory except by a 
document which, to quote the words of Phipson on Evidence, ‘must have been 
written either at the time of the transaction or so shortly afterwards that the facts 
were fresh in his memory’. (Incidentally, that definition does provide a measure of 
elasticity and should not be taken to confine witnesses to an over-short period.) 
It is moreover a practice which the courts can enforce; when a witness is in the box 
the court can see that he complies with that practice. The courts, however, must 


(1) [1966] Crim LR 443. 
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take care not to deprive themselves by new, artificial rules of practice of the best 
chances of learning the truth. The courts are under no compulsion unnecessarily to 
follow on a matter of practice the lure of the rules of logic in order to produce un- 
reasonable results which would hinder the course of justice. Obviously it would be 
wrong if several witnesses were handed statements in circumstances which enabled 
one to compare with another what each had said. But there can be no general rule 
(which incidentally would be unenforceable, unlike the rule as to what can be done 
in the witness box) that witnesses may not before trial see the statements they made 


at some period reasonably close to the time of the event which is the subject of the 


trial. Indeed one can imagine many cases, particularly those of a complex nature, 
where such a rule would militate very greatly against the interests of justice. 

On the basis of that general approach, this court now returns to the facts of the 
present case. There had been great delay in the matter coming before the courts 
and there appears to this court that nothing unreasonable was done in the particular 
circumstances. Indeed it can be said in addition that in this case the vital evidence 
was that of visual identification and that was evidence which was in no way assisted 
by the statements. In those circumstances this court has come to the conclusion that 
the trial judge was correct in his ruling and there is nothing as to which the defence 
can legitimately complain in that respect. 

From there the court turns to what might be called the ancillary points which it 
was sought to adduce in support of the appeal. It has already been mentioned that 
the identification was by two witnesses who expressed their views with a degree of 
certainty rare in relation to cases of this type which come before this court. It was 
identification at parades reasonably close to the time of the offences. A considerable 
number of submissions on various matters have been made to this court attacking the 
summing-up on one point or another. They are not the sort of criticisms which, in 
the view of this court, merit detailed examination. It is quite sufficient to say tha 
broadly speaking the learned deputy chairman put the matter clearly before the jury, 
he made it perfectly plain to them that they must judge each of these two identifica- 
tion cases separately and he told them more than once that they really must be sure 
on this matter of identification. Indeed the only point on which perhaps some 
criticism might be directed to the conduct of the trial was that the learned deputy 
chairman allowed undue scope for questions in cross-examination whether witnesses 
knew what happened in other cases. Such questions are irrelevant and are really 
in the nature of comment. Of course some indulgence is usually permitted to counsel, 
but a careful rein must be put on it. In those circumstances this court has unhesita- 
tingly come to the conclusion that there is no ground for saying either that the appeal 
should be allowed on a point of law or that there is anything in the summing-up 
that could have led to a miscarriage of justice. The appeal on conviction is 
accordingly dismissed. 

[The court then considered, and refused, an application for leave to appeal against 
sentence. ] 

Appeal dismissed: application refused. 


Solicitors: Registrar of Criminal Appeals; Solicitor, Metropolitan Police. 
T.R.F.B. 
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COURT OF APPEAL (CRIMINAL DIVISION) 
(PHILLIMORE, LJ, GEOFFREY LANE AND COOKE, JJ) 
26th January 197 

R v PAGE 


Criminal Law—Obtaining pecuniary advantage by deception—Evasion of debt—Evasion of 
payment of debt basis of offence—Worthless cheque—Representations by drawer— 
Theft Act 1968, s 16 (2) (a). 

By s 16 (1) of the Theft Act 1968: “A person who by any deception dishonestly obtains 
for himself or another any pecuniary advantage shall on conviction’ be liable to punish- 
ment. In s 16 (2) the definition of ‘pecuniary advantage’ includes cases where (a) any 
debt or charge for which [the defendant] makes himself liable or is or may become liable 
(including one not legally enforceable) is reduced or in whole or in part evaded or 
deferred. 

The reference in s 16 (2) (a) to the evasion of a debt means evasion of the payment of 
a debt. : 

The drawer of a cheque impliedly represents (i) that he has an account at the bank 
on which the cheque is drawn; (ii) that he has authority to draw on it for the amount for 
which the cheque is drawn; (iii) that the cheque, as drawn, is a valid order for the payment 
of that amount, ie, that the present state of affairs is such that in the ordinary course of 
events, the cheque will on its future presentation be duly honoured. He does not represent 
that he has at the time of drawing money in the bank to the amount drawn for inasmuch 
as he may have authority to overdraw or may intend to pay in sufficient money to clear 
the cheque before it can be presented. 

AppeaL by Gregory Arthur Page against his conviction at East Sussex Quarter 
Sessions on an indictment containing one count charging obtaining a pecuniary 
advantage by deception and three counts of obtaining property by deception, he 
being sentenced to concurrent terms of nine months’ imprisonment. 


R J Seabrook for the appellant. 
A S Hacking for the Crown. 


PHILLIMORE LJ delivered this judgment of the court: The appellant 
appeared at East Sussex Quarter Sessions in October 1970 and he was convicted on one 
count of obtaining a pecuniary advantage by deception and on three counts of obtain- 
ing property by deception, and was sentenced to nine months’ imprisonment con- 
current on each count. He appeals against his conviction by leave of the single judge 
and he also applies for leave to appeal against sentence. 

This is, in fact, obviously a very dishonest young man and counsel for the appel- 
lant’s argument has not been hampered by any merits. What happened was 
that the appellant apparently opened a bank account and it was only in funds to the 
extent of a little over £13 on Maundy Thursday. He had actually opened it on 
toth March. On 25th March, which was the Wednesday before Easter, he telephoned 
to the bank manager and got authority to cash two cheques, one for {30 and one 
for £40, and he proceeded to draw these cheques, but they were not presen*> ' + »ril 
some days later. The result, of course, of drawing these cheques was th ! 
when they were presented the amount by which the account was in c 
dissipated. 

However, on the following day, 26th March, the Maundy Thursday, the @: int 
went to a car hire firm and he hired a car, and that involved two things. «+ nad 
to pay for the hire and so he drew a cheque for {£23 12s 6d in favour of the firm, Self 
Drive Cars, and he also had to make a deposit against the possibility of damage and 
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so he drew a cheque for {15. These cheques have clearly been altered at some stage, 
but when is by no means clear. The one for [23 12s 6d as originally drawn would 
appear to be dated ‘26/4’; that would be April 1970, but at some stage the ‘4’ was 
struck out, and ‘3’ substituted and what appear to be the appellant’s initials. The 
other cheque appears to be dated ‘25’, and then there is a figure which might be a 
‘6’ or might be a ‘4’, and then subsequently, that figure not having been clearly 
struck out, there was written after it ‘3rd’. The appellant did not tell the representa- 
tive of the car hire firm that he had post-dated these cheques if he had, and she did not 
realise that they were other than drawn for immediate presentment. The first, that is 
the cheque for {23 odd, was presented three times and it was marked successively 
‘post dated’, ‘please represent’ and ‘refer to drawer’. Whether at any such stage the 
alterations to which I have referred were made the court is not aware. The second 
cheque was presented twice. On the first occasion it was marked ‘please re-present’ 
and on the second ‘refer to drawer’. Again, when was the alteration made? when it 
was originally drawn on or such subsequent occasion? 

On the same day the appellant went to a shop where he was known, Varsity 
Cleaners, and asked the shopkeeper to cash a cheque for him for {20 since the bank 
had closed, and the woman in charge did so and he drew up this cheque. On this 
occasion it is quite clearly post-dated. He wrote ‘26/4/70’ and he certainly did not tell 
the person to whom he handed the cheque that it was post-dated and she did not 
observe it. When presented it was marked ‘refer to drawer’. Then, coming to the 
third count, again on the same day he went to yet another shop, Messrs Fowkes Bros, 
where he was known and he did exactly the same thing. He asked them to cash a 
cheque for {20 on the ground that the bank was closed and he drew it for ‘26/4/70’, 
so it was post-dated by a month. That ended his activities on Maundy Thursday. On 
the Saturday he entered a shop called Cyril Savage with a girl friend and purchased a 
jacket and a pair of jeans, and paid by cheque. This is even more remarkable because 
he appears to have dated this ‘28’ and then he put a ‘4’ and then he put ‘Mar.’ standing 
for March and then ‘1970’. The shopkeeper observed the ‘4’ which indeed was 
written on at the time and not subsequently. At all events this cheque when pre- 
sented was marked ‘refer to drawer’. 

None of these cheques has ever been met. It is quite plain that the appellant fully 
appreciated his position because he wrote a letter to his bank manager following the 
conversation about the cheques which he had leave to draw and present, and in 
that he wrote: 


‘I wish to apologise for the unseemly state of my bank account It seems that 
my partner and the resources of our business have both disappeared. I have 
certain other cheques outstanding post-dated 20th and 28th of next month. 
I shall settle my present overdraft and these outstanding cheques with you 
at the earliest possible moment, not later than the 20th of next month. | 
wish once again to apologise for this most unfortunate incident.’ 


He did not succeed in settling his overdraft or the cheques, and he was seen by a 
police officer on 13th June. He was asked first of all about the jacket and the trousers 
and he said: ‘I didn’t know I had done anything wrong. Since when has it been an 
offence for a cheque to bounce?’ The officer said: ‘It’s not a case of one cheque, is 
it? You have passed more than one’. He replied’ ‘I realise that, it’s about {100, 
but I thought it would be covered’. Asked how he thought it would be covered, he 
said: ‘I had this business in London and a friend was going to invest in it with me. 
He told me he would deposit well over {[100, but he has let me down’. Then he 
was asked: “Who is this friend?’ and his reply was: ‘I can’t think of his name at the 
moment’. The officer said: “Assuming that this friend does exist, did you check with 
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your bank to ensure that you had money in your account, because my information 
is that vou rang the bank to ask if you could cash a cheque for {40 and then promptly 
cashed another one for £30 which put you well in the red.’ The appellant answered: 
No I didn’t check it, because he [that was the friend] promised to pay the money 
in’. The appellant subsequently told the police that he was going to plead guilty to 
all the offences and he did so when he came before the justices, but when the 
court was listening to the plea put forward by the appellant’s solicitor, the justices’ 
clerk took the view that what was being said in mitigation amounted to a 
defence, so the case after that proceeded as a plea of not guilty. 

There was one further interview with the police which is perhaps just worth 
recording briefly. According to the officer, on roth July he said to the appellant: 
‘The first cheque I want to speak about is the one for £15 which you paid to the 
self-drive hire people. This was in respect of insurance’. The answer to that was: 
“That one has been cancelled and it wasn’t for insurance. It was a cheque I left 
behind as a deposit toward any damage, when I would have to pay the first {15.’ 
Che officer said: ‘The fact remains that if it was known at the time that this cheque 

10 good, then you would not have been allowed to take possession of the car,’ 
to which the appellant answered: ‘No, I suppose not’. The officer said: “The next 
have is the one for {20 cash which you paid into Varsity Cleaners and 
£20. This cheque was also marked “return to drawer’’. In addition it has 


cheque 
obtaine 
been post-dated to the 26th April, when in fact you tendered it on 25th March. 
Did you ask Mrs Ashby who cashed it for you, if you could post-date it?’ The reply 
was: ‘Do I have to answer that’. He was then asked about another cheque for [20 
and about the fact that it was post-dated and he answered: ‘No comment’. 


I 
d 


he officer then said: ‘I understand that you had an insurance claim due to be paid 
to you in respect of a car accident’. The appellant said: “Yes, it should have been paid 
in before now. I thought that it would help towards paying off the cheque’. He was 
asked: ‘How much is it worth?’ and he said: ‘I don’t know’. He was asked: “Who 
is the insurance company’. He said: ‘I don’t know, but I have written it down 
somewhere’. He was then asked: “Were you thinking the insurance would clear 
your debts?’ to which he replied: “Well, partly’. He was asked: ‘How did you expect 
the rest to be met?’ and he said: ‘Someone is lending me the money’. Asked “Who 
is that?’ he said: “That’s up to me to produce him in court’. The officer said: ‘If this 
person exists, then why not tell me so that we can enquire? It may be that we would 
find that you have a genuine answer to some of the charges’. The answer was: “You 
have already charged me with some and from what I can see now, I've got a chance of 
getting away with them’. Fhe officer said: “That is a matter for the court, but you 
have put forward two or three explanations to show why you thought you would 
have sufficient funds, and you have not substantiated any of them. I would have 
thought it would have been in your interest for them to be checked, if they were 
true. Anyway, when you passed these cheques you knew you were in the red because 
you telephoned your bank manager and asked if you could pass a cheque for {/40, 
knowing that this would leave you overdrawn.’ The appellant replied: ‘Yes, for car 
repairs’. The officer asked: ‘Have you ever bothered to contact anyone whom you 
passed cheques to, to assure them that you were going to pay these bills? That would 
have been a reasonable thing to do.’ The answer was ‘I wrote to the bank’. There 
it was, and he gave evidence about his expectations at the time when he drew these 
cheques? It is quite obvious that the jury disbelieved him and accordingly convicted. 

What is said on his behalf by counsel for the appellant is not that there is, as it 
were, any merit in the case, but that there are some technical points which are good 
points and on which this appeal should be allowed. 

The first point that he takes I think is really in regard to the first count. On the 
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first count he was convicted of the evasion of a debt by deception, namely, by re- 
presenting that the cheques for {15 and {£23 12s 6d presented to the car hire firm 
were good and valid orders for payment. Counsel for the appellant says that there 
was no evasion there. The debt was not evaded; it still exists. The appellant 
still owes the money for both these cheques, and accordingly there was no offence 
within the meaning if s 16 (1) of the Theft Act 1968 which provides: 


‘A person who by any deception dishonestly obtains for himself or another 
any pecuniary advantage shall on conviction on indictment be liable to imprison- 
ment for a term not exceeding five years.’ 

Section 16 (2), defining ‘pecuniary advantage’ includes cases where 

‘(a) any debt or charge for which he makes himself liable or is or may become 
liable (including one not legally enforceable) is reduced or in whole or in part 
evaded or deferred.’ 

Counsel for the appellant says that these debts were not evaded at all, since they still 
exist. Quite obviously, if that was the meaning of the Act, one could never evade the 
debt. The answer is that it means evading payment, and so the court thinks that 
there is really nothing in that point. 

Then in relation to all these four counts counsel for the appellant says that the 
appellant never represented that any of these cheques was a good and valid order, 
and he relies for that proposition on the evidence of the bank manager, who he 
says, did in answer to him say that the cheques as drawn were good and valid orders. 
There is some dispute between counsel as to exactly what the bank manager said, 
but the court is content to assume that counsel for the appellant is right. 

What is the law in regard to a cheque? It is set out very conveniently and very 
clearly in Kenny on the Outlines of Criminal Law (19th edn, p 359, para 346), and I 
am indebted to Georrrey LANgE J for its assistance. It is put like this: 


‘Similarly, the familiar act of drawing a cheque (a document which on the 
face of it is only a command of a future act) has been held to imply at least three 
statements about the present: (1) that the drawer has an account with that 
bank; (2) that he has authority to draw on it for that amount; (3) that the 
cheque, as drawn, is a valid order for the payment of that amount (i.e. that 
the present state of affairs is such that, in the ordinary course of events, the 
cheque will on its future presentment be duly honoured). 

‘It may be well to point out, however, that it does not imply any representation 
that the drawer now has money in this bank to the amount drawn for, inas- 
much as he may well have authority to overdraw, or may intend to pay in 
(before the cheque can be presented) sufficient money to meet it.’ 


There is no doubt that on the bank manager’s evidence the appellant had not any 
authority to overdraw in respect of any of these specific cheques. His evidence was 
that he hoped before they became due, particularly these that were post-dated (he 
was saying they were all post-dated) to produce funds to meet them. Of course, if 
he succeeded in doing so, all would have been well, and if indeed he had any inten- 
tion of doing so and any real prospect of doing so, of course, there would be no offence. 
There would not be any dishonesty. But if, as the jury clearly found, he had not 
any prospects whatever of finding this money and these cheques were drawn 
quite recklessly without regard to whether there was any chance of their being 
met or not, and indeed when there was every prospect that they would not, then 
they were drawn dishonestly and it is rubbish to say that they were good and valid 
orders. It is just playing with words. 

The case was put to the jury, this court thinks succinctly, extremely clearly and 
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entirely fairly. The short fact of the matter is that these offences were made out. The 
evidence was completely overwhelming and, notwithstanding counsel for the 
appellant’s ingenuity, there is no possible ground for interfering with these 
convictions. To that extent the appeal fails. 

[His Lordship went on to consider the question of sentence and stated that the 
application for leave to appeal against sentence would be allowed, the hearing 
treated as the appeal, and a sentence substituted to allow the appellant to be released 
from prison forthwith.] 

Appeal dismissed. Sentence varied. 


Solicitors: Registrar of Criminal Appeals ; F H Bushy, Town Clerk, Eastbourne. 


CHANCERY DIVISION 
(PLOwMaAN, J) 


18th, roth, 22nd February, 8th March 1971 


STEVENS v LONDON BOROUGH OF BROMLEY 


Town and Country Planning—Enforcement—Notice—Service—‘Occupier”—Licensee— 
Caravan dweller—Town and Country Planning Act, 1962, s 45 (3) (a). 

Che plaintiff without planning permission developed as a caravan site land which he 
had purchased, making a road and hard standings for the caravans. The caravan dwellers 
owned the caravans which they used as their permanent homes, and paid weekly sums 
to the plaintiff for the use of their ‘pitches’. On September 2nd 1965, the local planning 
authority served an enforcement notice on the plaintiff under s 45 of the Town and 
Country Planning Act, 1962, requiring him to demolish the road and hard standings and 
to discontinue the use of the land as a caravan site. Similar notices were served on some of 
the caravan dwellers on different dates. The plaintiff commenced an action for a declara- 
tion that the enforcement notices were invalid on the ground that the caravan dwellers 
were ‘occupiers’ within s 45 of the Act and as such they should have been served with the 
notices on the same day as he was himself served. The court having found that the 
relationship of landlord and tenant had never been created and that the caravan dwellers 
were licensees, 

Hetp: licensees were capable of being occupiers within the meaning of s 45 of the Town 
and Country Planning Act, 1962, in appropriate circumstances, and the caravan dwellers 
in the present case were occupiers of the caravan site when the local authority’s enforce- 
ment notices were served; accordingly, those notices were invalid. 


Action by the plaintiff, Harry John Stevens, against the London Borough of 
3romley seeking a declaration that documents purporting to be enforcement notices 
served on the plaintiff and on other persons requiring them to demolish certain roads 
and hard standings and to discontinue the use of certain land as a caravan site were 
invalid and of no effect. 


Michael Albery QC and Michael Essayan for the plaintiff. 
John Drinkwater for the defendants. 
Cur adv vult 


8th March. PLOWMAN J read the following judgment: The plaintiff is the 
owner of a caravan site near Biggin Hill in Kent. The defendants are the planning 
authority for the district. In this action the plaintiff claims a declaration that an 
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enforcement notice which the defendants served on him is invalid. The alleged 
invalidity arises out of the fact that the defendants served that notice not only on 
the plaintiff, but also on a number of caravan dwellers on the site who, the plaintiff 
contends, were occupiers of their pitches. In some cases service on those persons 
was effected on a different day from that on which the plaintiff was served, and for 
that reason is alleged to be bad on the authority of Bambury v London Borough of 
Hounslow (1). That case decided that where the owner and occupier of land are not 
the same person, an enforcement notice must be served on each on the same date, 
so that the date on which the notice takes effect is, in each case, the same. 

The defence to the plaintiff’s claim is twofold. In the first place it is said that the 
caravan dwellers in question were not occupiers but licensees; that the plaintiff, 
as well as being owner, was sole occupier of the site and that service on other persons 
was merely a precautionary measure and can be ignored. Secondly, and in the alterna- 
tive, it is said that if in fact those other persons were not licensees, the plaintiff is 
estopped from denying that fact. If the true position is that the caravan dwellers 
were both licensees and occupiers, the defence of estoppel does not arise, for it assumes 
that licensees cannot in law be occupiers. 

The history of the matter is as follows. In 1964 the plaintiff, whose business is 
that of operating caravan sites, purchased a piece of land, some 7# acres in extent, 
near Biggin Hill. Part of that land, known as the Restavon Caravan Site covering 
some three acres, is an authorised site and no question arises in respect of it. The 
remainder of the land has no planning permission for caravans. It is this area with 
which I am concerned and to which I hereafter refer as ‘the site’. In due course 
the plaintiff began to develop the site as a caravan site, apparently under the impres- 
sion that it had existing user rights. He put down a road and hard standings, and in 
February 1965 the first caravan appeared on the site when a Mr Bernard Wicks 
took up residence with his two sons. Before the end of September 1965 there were 
ten or 11 occupied caravans on the site. 

The use of the site for caravans came to the attention of the defendants who, on 
29th July 1965, served a notice on the plaintiff under s 215 of the Town and Country 
Planning Act 1962 (which I will call ‘the Act of 1962’) requiring him to state in writing 
the nature of his interest in the site and also the name and address of any other 
person known to him as having an interest in it. An appropriate form for a reply 
was attached. The plaintiff passed on this notice and the form to his surveyor, 
Mr Toms, a partner in the firm of Body Son & Fleury, chartered surveyors and land 
agents of Old Bond Street, W1. At Mr Toms’s suggestion, the plaintiff signed the 
form in blank and sent it to Mr Toms to fill up and return to the defendants, which 
he did. The defendants rely on the form, so completed, as one of the representa- 
tions giving rise to an estoppel and I must refer to it. It reads as follows: 


‘In reply to your notice, dated the 29th day of July 1965, under the above 
Act, requiring me to give you certain information as to my interest and the 
interest of other persons in land at Berry’s Green Road, Single Street. I hereby 
state that the answers to the questions set out in the schedule hereto comprise 
a true and correct statement of all the information required by the said notice, 
so far as the same is within my knowledge. Dated the 16th day of August 1965.’ 


The parts of the schedule are as follows: ‘1. Name and address of occupier’ and that 
was answered by ‘H. J. Stevens Esq.’ H J Stevens is the plaintiff. ‘2. State whether 
land or premises are held by occupier: (a) On weekly tenancy—(b) On agreement, 
and if so, for what period—(c) on lease, and if so for what term.’ And the answer 
given is ‘Not rented, [the plaintiff] is the owner as well as occupier’. Then question 7 


(1) 130 JP 314; [1966] 2 All ER 532; [1966] 2 QB 204. 
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was: ‘Name and address of any person (other than those above specified) having 
an interest in the premises—state nature of such interest’, and the answer was: 
“We are instructed there are ten occupied caravans on the land and a list of the 
occupiers’ names will be submitted in the course of the next few days. They are 
licensees only’. In due course Mr Toms supplied a list of the “caravan tenants’, as 
they were described. On 24th September 1965 the defendants issued an enforcement 
notice which I should read. It is addressed to the plaintiff and it states as follows: 


“WHEREAS: 1. You are the owner and occupier of land situate at Berry’s Green 
Road, Single Street in the county of Kent which is more particularly delineated 
and coloured pink on the plan annexed hereto (hereinafter called “the land”). 
2. It appears to the [defendants] who are the local planning authority that the 
land has been developed by: (a) The carrying out thereon of civil engineering 
operations, namely the construction of a road and hard standings for caravans, 
and (b) the making of a material change in the use of the land to use as a caravan 
site by the stationing thereon of caravans for the purposes of human habitation 
without the planning permission required in respect thereof under Part III of 
the Town and Country Planning Act 1962. 3. The [defendants] consider it 
expedient having regard to the provisions of the development plan and to all 
other material considerations to serve this notice. NOw THEREFORE pursuant to 
Section 45 of the Town and Country Planning Act 1962 the [defendants] HEREBY 
REQUIRE YOU within two calendar months from the date on which this notice 
takes effect: (1) To demolish the said road and hard standings and remove 
from the land all materials arising from such demolition (2) To discontinue 
the use of the land as a caravan site (3) To restore the land to its condition before 
the development took place THis NOTICE SHALL TAKE EFFECT, subject to the 
provisions of Section 46 (3) of the Town and Country Planning Act 1962, at the 
expiration of a period of thirty days from the service thereof upon you. Dated 
this 24th Day of September 1965 [signed by] Deputy Town Clerk, Town Hall, 
Bromley, Kent. Nore: Your attention is drawn to the rights of appeal against 
an enforcement notice contained in s 46 of this Act, a copy of this section and 
other relevant sections of the Act are annexed hereto. 


It is common ground that that notice was served on the plaintiff on 27th September. 
It is also common ground that it was served on a number of caravan dwellers on 
the site on days other than 27th September For example Mr Bernard Wicks, whom 
I have mentioned, was served on 25th September and a Mr Cousins, who had gone 
to live on the site in the previous July, was also served on 25th September. From 
this it follows that, in relation to the plaintiff, the notice was due to take effect on 
27th October, whereas in the case of Mr Wicks and Mr Cousins the notice was due 
to take effect on 25th October. It is not disputed that if Mr Wicks or Mr Cousins, or 
any one of the other caravan dwellers who were served, was an occupier of any 
part of the site, the enforcement notice is bad on the authority of Bambury v London 
Borough of Hounslow (1) to which I have already referred. 

The plaintiff appealed to the Minister against the enforcement notice on a number 
of planning grounds specified in s 46 of the Act of 1962. A public local inquiry was 
held by a Ministry Inspector on 14th June 1966, and on 5th October 1966 the appeal 
was dismissed. The letter giving notice of the dismissal of the appeal concludes as 
follows: 


‘Accordingly, the Minister hereby directs that the notice be varied by the 


(1) 130 JP 314; [1966] 2 All ER 532; [1966] 2 QB 204. 
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deletion from the first paragraph of the requirements of the words “two 
calendar months” and the substitution therefor of the words “six calendar 
months”. Subject thereto, the Minister hereby dismisses your clients’ appeals, 
upholds the enforcement notice and refuses permission for the development 
to which the notice relates. This letter is issued as the Minister’s determination 
of the appeal but an appeal may be made against this decision to the High Court 
on a point of law under the provisions of s 180 of the Act.’ 
The plainafl gave evidence on oath at the inquiry. In the course of his cross-examina- 
tion by counsel! for the defendants he stated that (and I quote from the inspector's 
report) ‘all the occupiers of the caravans on the appeal site are licensees’. The 
defendants rely on that statement as the other of the representations giving rise 
to an estoppel. The plaintiff’s explanation of this evidence is that the National 
Federation of Site Owners, of which he is a member, had issued a circular in April 
1965 advising its members to define their relationship with their caravan dwellers 
as that of licensor and licensee and not landlord and tenant. Although the appeal 
was dismissed on planning grounds, it still remained open to the plaintiff to attack 
the validity of the enforcement notice and, on 3rd May 1967, the writ in this action 
was issued. 

1 propose first to consider the question whether the caravan dwellers with whom 
I am concerned were tenants or licensees. It is not disputed that if they were tenants 
they were occupiers, in which case the plaintiff is entitled to succeed in this action 
subject to the question of estoppel. If they were licensees, the question arises whether 
they were also occupiers. Counsel for the plaintiff stresses that these caravans were 
the homes of their occupants. These people were not temporary residents or birds 
of passage but people who had bought their caravans from the plaintiff and had 
them installed on the site as their fixed address. The caravans had a floor space of 
400 sq feet divided into rooms and were supplied with flush toilets, mains electricity, 
gas cookers, immersion heaters and small gardens which the caravan dwellers 
cultivated for themselves. Mr Wicks marked off his boundary with big rocks and 
Mr Cousins, in 1956, put up a trellis dividing his site from the adjoining pitch 
and in the following year he put up a little flint wall on his opposite boundary. 
Incidentally, Mr and Mrs Cousins are still living in their caravan on the site. 

The caravan dwellers were provided with a standard form of rent book which, 
however, recorded no more than the weekly payments made for the use of their 
pitches. The formal parts of the book were never filled in. Site rules were drawn 
up by the plaintiff, and a copy of these was displayed in the site office and at any 
rate in some instances caravan dwellers were also given a copy. These provided, 
inter alia, for a caravan owner giving a month’s notice in writing if he wished to 
remove his caravan. There was no provision for any notice to be given by the 
plaintiff who said that he had never given notice to anyone on the site, but if he had 
had reason to do so, he would have given four weeks’ notice. There is no decisive 
evidence one way or the other whether the caravan dwellers were given exclusive 
possession of their pitches. It was, I think, assumed on both sides that the plaintiff 
or his site manager would not enter on a caravan owner’s pitch without permission, 
but this seems to have been a matter of courtesy as much as of entitlement. In 
these circumstances and bearing in mind the plaintiff’s statements in his reply to 
the s 215 notice and his evidence at the inquiry—matters which cannot easily be 
shrugged off—I am not satisfied that the relationship of landlord and tenant 
was ever created and I hold these caravan dwellers to have been licensees. 

The question then arises whether, although only licensees, they were nevertheless 
‘occupiers’ at the time when they were served with the enforcement notice. The 
relevance of this question arises from s 45 (3) of the Act of 1962, which requires an 
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enforcement notice to be served on the owner and occupier of the land to which it 
relates. The Act of 1962 like its predecessor, the Town and Country Planning Act 
1947, contains no definition of the word ‘occupier’, and the question whether any 
of the caravan dwellers on the site was an occupier is a mixed question of law and 
fact. I approach it in the first place without reference to authority. It is, I think, 
possible to derive some assistance as to the meaning of the word ‘occupier’ from 
the Act itself. Section 45 is in these terms: 

‘(1) Where it appears to the local planning authority—(a) that any develop- 
ment of land has been carried out without the grant of planning permission 
required in that behalf in accordance with Part Ill of this Act, or (b) that any 
conditions or limitations subject to which planning permission was granted 
have not been complied with, then, subject to any directions given by the 
Minister, and to the following provisions of this section, the local planning 
authority, if they consider it expedient to do so having regard to the provisions 
of the development plan and to any other material considerations, may, within 
the period specified in the next following subsection, serve a notice under 
this section (in this Act referred to as an “enforcement notice”). 

‘(2) The period for the service of an enforcement notice—(a) where the notice 
relates to the carrying out of development, is the period of four years from 
the carrying out of that development, and (b) where the notice relates to non- 
compliance with a condition or limitation, is the period of four years from the 
date of the alleged failure to comply with it. 

‘(3) Where the local planning authority serve an enforcement notice, the 
notice—ta) shall be served on the owner and occupier of the land to which it 
relates, and (b) may, if the authority think fit, also be served on any other person 
having an interest in that land, being an interest which in their opinion is 
materially affected by the notice. 

‘(4) An enforcement notice—(a) shall specify the development which is alleged 
to have been carried out without the grant of planning permission as mentioned 
in paragraph (a) subsection (1) of this section or, as the case may be, the matters 
in respect of which it is alleged that any such conditions or limitations as are 
mentioned in paragraph (b) of that subsection have not been complied with, 
and (b) may require such steps as may be specified in the notice to be taken, 
within such period as may be so specified, for the purpose of restoring the land 
to its condition before the development took place, or of securing compliance 
with the conditions or limitations, as the case may be, and in particular may, 
for that purpose, require the demolition or alteration of any building or works, 
the discontinuance of any use of land, or the carrying out on land of any building 
or other operations. 

‘(5) Subject to the following provisions of this Part of this Act, an enforcement 
notice shall take effect at the end of such period (not being less than twenty-eight 
days after the service thereof) as may be specified in the notice.’ 


Then s 46 provides for an appeal to the Minister against an enforcement notice 
and I will read part of it: 


‘(1) A person on whom an enforcement notice is served, or any other person 
having an interest in the land, may, at any time within the period specified 
in the notice as the period at the end of which it is to take effect, appeal to the 
Minister against the notice on any of the following grounds, that is to say— 
(a) that planning permission ought to be granted for the development to which 
the enforcement notice relates; (b) that planning permission has been granted 
for that development; (c) that no planning permission was required in respect 
of that development, or, as the case may be, that the conditions or limitations 
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subject to which planning permission for that development was granted have 
been complied with; (d) that what is assumed in the enforcement notice to 
be development did not constitute or involve development ...’ 


Then s 47 provides for penalties for non-compliance with an enforcement notice. 
The early parts of that section deal with penalties on the owner of the land, but 
sub-s (5) is as follows: 


‘Where, by virtue of an enforcement notice, a use of land is required to be 
discontinued, or any conditions or limitations are required to be complied with 
in respect of a use of land or in respect of the carrying out of operations thereon, 
then if any person uses the land or causes or permits it to be used, or carries 
out those operations or causes or permits them to be carried out, in contraven- 
tion of the notice, he shall be guilty of an offence, and shall be liable on summary 
conviction to a fine not exceeding one hundred pounds; and if the use is con- 
tinued after the conviction, he shall be guilty of a further offence and liable on 
summary conviction to a fine not exceeding twenty pounds for every day on 
which the use is so continued’. 


It is, in my judgment, a fair inference from those provisions that the intention of 
the legislature was, as counsel for the plaintiff submitted, to ensure that anyone 
who might be prejudiced by an enforcement notice should be served with it and 
have an opportunity of appealing against it. Common fairness might well require 
that that should be done in the case of a licensee just as much as in the case of a 
tenant. It would, for example, be strange if when steps were about to be taken 
to demolish a dwejling, or to prevent its continued use as a dwelling, the man whose 
home that dwelling was, was not entitled to be served with notice of the proposal 
because he was a licensee and not a tenant. Whatever the status of such a person, 
vis-a-vis the owner of the land, he would, in my judgment, vis-a-vis the local planning 
authority, be an occupier for the purposes of s 45. A man who is seen to be residing 
on the site may well be entitled, in my view, to be served with an enforcement 
notice which adversely affects him, without the planning authority having to enquire 
into his precise status and to resolve the possibly difficult questions of law and fact 
on which it depends. 

Cases may be found in the reports in which a mere licensee has been held to be 
an occupier for the purposes of a statutory provision referring to the occupier of 
land who is not further defined. For example, in Dawson v Midland Ry Co (1) the 
plaintiff who had a licence from the occupier to graze land adjoining a railway line 
recovered for the loss of his horse which escaped through a defective fence on to 
the defendant’s line, on the ground that he was himself an occupier of the land 
within the meaning of s 68 of the Railways Clauses Consolidation Act 1845. That 
case was cited with approval in the Privy Council in Madrassa Anjuman Islamia of 
Kholwad v Johannesburg Municipal Council (2), where there is a helpful passage in the 
opinion of Viscount Cave, but before reading that, I will refer to the headnote which 
is as follows: 


‘By s. 4 (b) of the Vrededorp Stands Act, 1907, the owner of a stand at Vrededorp 
(Johannesburg) “shall not permit any Asiatic, native or coloured person (other 
than the bona fide servant of a white person for the time being residing upon 
the stand) to reside on or occupy the stand, or any part thereof.” In the above 
enactment the words “to occupy,” construed with regard to the purpose for 


(1) (1872), LR 8 Exch 8. 
(2) [1922] 1 AC 500. 
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which it is used as appearing in the Act, and the context, mean to be physically 


present for a substantial period of time, and do not mean to have legal posses- 
sion in a technical sense. Consequently the enactment is infringed if the owner 
of a stand lets it to a limited company, whose Asiatic manager and employees, 
with the owner’s knowledge and permission, carry on business there.’ 


passage to which I refer is where Viscount Cave said: 


‘The word “occupy” is a word of uncertain meaning. Sometimes it denotes 
legal possession in the technical sense, as when occupation is made the test of 
rateability; and it is in this sense that it is said in the rating cases that the occupa- 
tion of premises by a servant, if such occupation is subservient and necessary 
to the service, is the occupation of his master: R v Spurrell (1). At other times 
“occupation” denotes nothing more than physical presence in a place for a 
substantial period of time, as where a person is said to occupy a seat or pew, 
or where a person who allows his horses or cattle to be in a field or to pass 
along a highway, is said to be the occupier of the field or highway for the purpose 
of s. 68 of the Railway Clauses Act 1845: Dawson v Midland Ry. Co. (2); Luscombe 
v Great Western Ry. Co. (3). Its precise meaning in any particular statute or docu- 
ment must depend on the purpose for which, and the context in which, it is 
used. In the present case it appears reasonably clear that the word is used in 
the second or more popular sense above described.’ 

Authority on s 45 apart, I consider that licensees are capable of being occupiers in 
appropriate circumstances, and I would hold the caravan dwellers with whom I 
am concerned in this case to have been occupiers at the time when the enforcement 
notice was served. 

It is, however, suggested by counsel for the defendants that there is authority 
to the contrary, and I was referred to Munnich v Godstone Rural District Council (4). 
Part of the headnote to that case is as follows: 

‘T= 1958 the plaintiff and one T. purchased one and a half acres of land having 
on it a bungalow, and by January, 1960, had allowed four individuals to stand 
caravans on the land and to live in them. On March 14, 1960, the local planning 
authority served enforcement notices under section 23 of the Town and Country 
Planning Act, 1947, all of which were identical in the recital of complaint, viz., 
that development of land had been carried out without planning permission, 
namely, (i) using the land other than as land attached to the bungalow, and 
(ii) placing on it “‘a caravan used .. . as a dwelling,” and identical in requirement, 
viz., to discontinue that use and remove “the said caravan thereon”. A schedule 
and plan attached to each notice referred to the whole one and a half acres. 
All the notices named the plaintiff and T. as “owners”; one copy was addressed 
to and served on each of the caravan dwellers by name as “occupier”; and copies 
of the notices to the individual caravanners were also served on the co-owners, 
so that the plaintiff received four documents in all. The recipients paid no 
regard to the notices but on October 7, 1960, after the Caravan Sites and Control 
of Development Act, 1960, had come into force, the plaintiff applied to the 
local authority for a licence to use the land as a caravan site. No reply was 
received to that application ... On June 25, 1962, he [ie the plaintiff] issued 
the writ in the present action asking for declarations, in effect, that, as no valid 


(1) [1865), 36 JP 196; LR 1 QB 72. 
(2) (1872), LR 8 Exch 8. 
(3) [1899] 2 QB 313. 
(4) [1966] 1 All ER 930. 
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enforcement notice had been issued in respect of an existing caravan site, he 
was entitled under the provisions of section 17 (3) of the Act of 1960 to “deemed” 
unconditional permission to use the land as a caravan site and to the issue of 
a site licence... On the trial of his action for declaratory relief, the local planning 
authority contended (a) that as valid enforcement notices had been served on 
the owners and occupiers of the land, section 17 (3) (b) effectively excluded the 
right to “deemed” planning permission, and (b) that as the plaintiff was asking 
the court to declare lawful that which had thrice been held by the appropriate 
criminal court to be a criminal offence, the action was an abuse of the process 
of the court and the court should not exercise its discretion to grant declaratory 
relief. ... Held ... (2) But that the declarations asked for would be refused, 
for the documents served by the local planning authority constituted valid 
enforcement notices served on the owners and occupiers of the land, for each 
told the receipient fairly what he had done wrong and what he had to do to 
remedy it, each was served on the owners who were also the occupiers of the 
whole land, and the caravan dwellers were not “occupiers” of the land but 
mere licensees, and the service of a notice on them was unnecessary.’ 
Lorp DenninG MR said this: 

“The next point is whether these documents were a valid enforcement notice. 
The judge was much impressed by the cases before 1960, in one of which it 
was said “that the Act... was highly technical and, as it encroached on private 
rights, the court must insist on strict and rigid adherence to formalities”. 
So said Viscount Stwonps in East Riding County Council v Park Estate (Bridlington), 
Ltd (1). A good deal of water has flowed under the bridges since then. We found 
that many people were taking an undue advantage of that statement. Formali- 
ties were being used to defeat the public good. So we no longer favour thern. 
Miller-Mead v Minister of Housing and Local Government, Same v Same (2) was the 
turning point. We now reject technicalities and apply the simple test enunci- 
-ated by Upyoun, L.J., in that case, “does the notice tell him fairly what he 
has done wrong and what he must do to remedy it?”. Applying that test, it 
is plain that the plaintiff and Mr. Taras, who were the “owners” of the land, 
and, as I think, also the “occupiers” of the land, got full and proper notice of 
what was complained of, namely, that these four caravans had been brought 
on the site without permission. They had the four documents with the names 
of the caravan dwellers on them telling them what ought to be done, namely, 
remove those caravans from the land. I can see no difficulty whatever in holding 
that all four documents, coupled together and served together, constituted a 
perfectly valid enforcement notice. I know that Mr. Mould, Mr. Billingham, 
Mr. Ware and Mr. Murray were described as “occupiers”. That was erroneous. 
They were not occupiers within the meaning of the Act. They were simply 
caravan dwellers. Caravan dwellers are only licensees and are never to be 
regarded as occupiers unless they are granted a tenancy. It was unnecessary 
to serve them at all. The only persons who needed to be served were the 
plaintiff and Mr. Taras themselves. Those two had the clearest possible notice 
of what was complained of and what they ought to do to remedy it. On this 
short and simple ground I think this enforcement notice was good and always 
has been good. Even if it were necessary to describe these caravan dwellers as 
occupiers and to serve them, I think that sufficient notice was given to them.’ 


Counsel for the defendants naturally fastens on the sentence ‘caravan dwellers are 


(1) 120 JP 380; [1956] 2 All ER 669; [1957] AC 223. 
(2) 127 JP 122; [1963] 1 All ER 459; [1963] 2 QB 196. 
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only licensees and are never to be regarded as occupiers unless they are granted a 
tenancy’. But DANcKWeERTs and SaLMon LJJ, while concurring in the view that the 
caravan dwellers in that case were licensees and not occupiers, were more guarded 
in their observations. Danckwenrts LJ said this: 


‘In most cases, where persons are permitted to place caravans on land belong- 
ing to the owner, the owners of the caravans are not occupiers in the ordinary 
sense of the word, although it is possible that they may be occupiers in certain 
special circumstances. I remember a case in which I was concerned in which 
the land contained very permanent standings for the purpose of caravans being 
let out by the owner of the land, and, according to my recollection, the persons 
who hired the caravans were treated as tenants, when I suppose they might 
become occupiers. In the present case, however, where it appears that there is 
a more or less shifting population with regard to the caravans which were 
brought on to the site and belonged to the persons who came, I think that it 
is quite plain that in no sense of the word were the four persons mentioned in 
this case anything but licensees and, therefore, that they were not occupiers. 
Consequently, under the provisions of the Act of 1960 with which we are 
dealing, there appears to have been no necessity whatever to serve any notice 
on those caravan owners, and it appears that the only persons who were 
occupiers were the two owners of the site.’ 

Then SaLMon LJ said this: 


“As to the point that the notice has not been served on the occupiers, I agree 
with my lords that it is not shown here that Mr. Mould, Mr. Billingham, Mr. 
Ware or Mr. Murray had anything but a licence to bring a caravan onto the 
land and live in it for the time being. It is not shown that they were occupiers 
within the meaning of that word in s. 23 (1) of the Act of 1947. It certainly is 
not necessary to attempt to define the meaning of the word “occupier” as used 
in that Act, and I shall not attempt to do so. As Dancxwerts, L.J., has said, 
there may well be cases where those dwelling in caravans are occupiers. Here 
the evidence does not establish that any of these men was an occupier. The 
plaintiff and Mr. Taras were the owners and occupiers; they were the only 
persons that need be served and they were served. The fact that, on the face 
of the notice, they are not described as occupiers but only as owners makes no 
difference since they are in fact the occupiers.’ 

In my judgment the decision in that case is really only a decision on the facts. I do 
not read it as a decision that in no circumstances can licensees be occupiers for the 
purposes of s 45, and Lorp Denninc MR’s dictum to the contrary is I think obiter. 
SaLMon L] was of the opinion that there might well be cases where those dwelling 
in caravans were occupiers. He does not confine this to cases where they are tenants, 
nor, I think does Danckwerts LJ who referred to a case where caravan dwellers 
were ‘treated as tenants’. In my judgment the case does not preclude me from 
holding, as I do, that Mr Wicks and Mr Cousins, to take two examples, were occupiers 
for the purposes of s 45 (3) of the Act of 1962. 

I should add that counsel for the plaintiff drew attention to the fact that in 1968 
the defendants, as the rating authority, made proposals for an alteration of the valua- 
tion list by rating the individual caravan owners. But quite apart from the fact 
that this was some three years after the events with which I am concerned, a different 
body of legislation is involved and I doubt whether the defendants’ rating proposals 
carry the matter any further. 

In these circumstances the question of estoppel does not arise. But I should men- 
tion that the defendants called no evidence in support of their plea that they acted 
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in reliance on the plaintiff’s representations; in fact they called no evidence at all. 
Their submission was that it was a fair inference from certain correspondence and 
documents that they did so act and their case was based on that inference. Counsel 
for the plaintiff submitted that the true inference is to the contrary and put forward 
a number of other arguments for there being no estoppel, including the submission, 
based on Swallow and Pearson v Middlesex County Council (1) that this is a field in which 
the doctrine does not in any case operate. But it is unnecessary for me to decide 
these matters, and I know of no additional facts which I ought to find to enable the 
question of estoppel to be decided should the case go further and the question 
become relevant. 
I propose to make a declaration that the enforcement notice is invalid and of 
no effect. 
Declaration accordingly. 
Solicitors: James ¢& Charles Dodd; Herbert Smith & Co. 
P.P. 


QUEEN’S BENCH DIVISION 
(Cusack J) 
Ist, 2nd, 3rd, 4th, 5th March 1971 
GORSE AND ANOTHER v DURHAM COUNTY COUNCIL AND ANOTHER 


Education—Teacher—Contract of employment—Refusal to obey order—Right of authority 
to repudiate contract—Non-observance of regulations regarding dismissal and suspension. 
An education authority employed in its schools teachers the conditions of whose 
employment as regards termination of their contracts and suspension in the event of 
misconduct was subject to certain rules of management and a scheme of administration. 
Per Cusack, J: the contracts into which teachers had entered were contracts of employ- 
ment to which the general rule of master and servant applied, and if a teacher by wilful 
disobedience to a lawful and reasonable order showed a determination to disregard an 
essential term of his contract, that might amount to a repudiation of the contract entitling 
the authority to elect to treat the contract at an end although the procedure under the 
rules and scheme of management had not been observed. 

Action by Leslie Gorse and Gail Murray, claiming arrears of salary due to them 
under their contracts with the first defendants, Durham County Council, and the 
second defendants, Easington Rural District Council, for the period between 27th 
November and ist December 1967. Alternatively they claimed damages for breach 
of contract. 

E L Gardner QC and C W L Willson for the plaintiffs. 


F HB W Layfield QC and J R Johnson for the defendant councils. 
Cur adv vult 


CUSACK J: At all material times the plaintiffs in this action were school- 
teachers in the service of the Durham County Council For three and a half days 
between 27th November 1967 and 1st December 1967 the plaintiffs, in circumstances 
to which I shall refer later, did not in fact attend at their respective schools or carry out 


(1) 117 JP 179; [1953] 1 All ER 580. 
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any duties there. The plaintiffs have not been paid for those three and a half days, and 
in this action they seek to recover the salaries which they say accrued due, and they 
also seek other relief in the form of declarations. In terms of money the first plain- 
tiff’s claim, as shown in his statement of claim, which was delivered before decimali- 
sation, is for {17 12s, and the second plaintiff’s claim is for [7 16s 10d. These sums 
of money do not indicate the significance of the action, as the result may affect a 
number of other schoolteachers, and it is therefore regarded as a test case. In the 
county of Durham the first defendants, the Durham County Council, are and were 
at all material times the local education authority. The Easington Rural District 
Council, who are the second defendants, are within the county of Durham, and 
became in 1963 what is known as an ‘excepted district’ within the meaning of the 
Education Act 1944. That means that for educational purposes they have their own 
scheme of divisional administration and certain powers delegated by the local 
education authority. 

Under the terms of an agreement dated 25th June 1962 the first plaintiff, Mr 
Leslie Gorse, was appointed an assistant master at the Peterlee Grammar Technical 
School. His agreement was made with the Durham County Education Committee 
acting under the powers delegated by the Durham County Council as local education 
authority. Under the terms of an agreement dated 22nd May 1967 the second plaintiff 
Miss Gail Murray, was appointed an assistant mistress at the Peterlee Howletch 
Lane County Junior Mixed School. Her agreement was with the Easington Rural 
District Council, acting under their delegated powers. Both schools were in fact 
in the Easington Excepted District. I pause here to say that there was an issue on 
the pleadings as to the extent to which, in the circumstances of this case, the rural 
district council could act as the agent of the county council, but the point has been 
abandoned and nothing now turns on it. With regard to the agreements, they 
are for all practical purposes in identical terms. Clause 6 of the agreement in each 
case provides: 


‘The teacher agrees to serve as assistant master/mistress under the immediate 
directions of the head master/mistress and in accordance with (a) the provisions 
of the Education Act, 1944, and any amending Act (b) the conditions of employ- 
ment prescribed in the regulations made there under by the Minister, (c) the 
regulations of the committee in force from time to time, and (d) the rules of 
management or articles of government in force for the school. In the case of 
Miss Murray there was an additional provision in accordance with the Easington 
Scheme of Divisional Administration.’ 


The relevant instruments are the Easington Rural District Council Scheme of 
Divisional Administration in the first place, secondly, the Instrument of Government 
for the Peterlee multilateral unit, which included the first plaintiff’s school (the 
instrument includes articles of government), and, thirdly, the Instrument of Manage- 
ment of County Primary Schools for the Easington Excepted District. That was 
the relevant instrument for the second defendant’s school, and the instrument 
included rules of management. The scheme of divisional administration provides 
by art 49: 


‘Subject to the rules of management or articles of government in the case 
of a teacher, the council may suspend an officer (including a teacher) from his 
office for misconduct or other urgent cause.’ 


Article 50 deals with the powers of dismissal, and art 51 deals with the right of appeal 
against dismissal. The articles of government deal with the procedure for the dismissal 
of an assistant teacher and the rules of management make brief reference to the 
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dismissal and suspension of assistant teachers. Clause 8 of the contract entered into 
by the plaintiffs provides for a determination on three months’ notice in writing. 
Clause 10 provides: 


‘Before any decision is taken by the committee to terminate this agreement 
as provided in cl 8, the teacher shall have the right of a personal hearing (with 
the assistance of a friend if he/she desires) in accordance with the regulations 
of the committee.’ 


Clause 11 provides that the district education officer in the one case, and the director 
of education in the other 


‘shall have power to suspend the teacher from the performance of all duties 
connected with the school for misconduct or other good and urgent cause 
but shall at once make a fuil report to the council and the committee. The 
suspended teacher shall have the right of a personal hearing (with the assistance 
of a friend if he/she desires) at any meeting of the council and the committee 
at which the confirmation or otherwise of his/her suspension is to be considered 
and shall be given not less than seven day’s notice of such meeting. If the teacher 
be re-instated he/she shall not suffer any loss of salary during the period of 
suspension, and if he/she be not reinstated he/she shall be deemed to have been 
dismissed for misconduct or for good and urgent cause as at the date of suspen- 
sion and it shall be in the discretion of the council or the committee either 
to pay or withold salary for the period of suspension.’ 


I have in fact been reading from the agreement applicable to the second plaintiff. 
There are slight variations of wording in the case of the first plaintiff, because his 
contract was with the county council, but for all material purposes, as I have indicated, 
the provisions are identical in their effect. The effect of all these provisions to which 
I have referred is to ensure that no teacher shall have his agreement determined 
on notice or be dismissed or be suspended without an opportunity of being heard. 
Moreover, a teacher who is reinstated after suspension suffers no loss of salary. 

Section 49 of the Education Act 1944 gave the Secretary of State power to make 
regulations with regard to the provision of milk and meals in schools. The Secretary 
of State did make such regulations, and they are entitled the Provision of Milk and 
Meals Regulations 1945. Regulation 14 of those regulations provides: 


‘The authority shall ensure that suitable arrangements are made for the 
supervision and social training of pupils during meals and may require teachers 
of any school to supervise pupils partaking of dinners upon days on which the 
school is open for instruction .. .’ 


There are then certain provisos which are of no relevance. It is worth noticing, with 
regard to that reg 14, that the authority shall—and I stress the word ‘shall’—ensure 
that suitable arrangements are made, but may—and I stress the word ‘may’ because 
it is permissive—require teachers to supervise. 

Before 1967 the question of requiring teachers to supervise meals had been the 
subject of much discussion between the various authorities concerned and the teachers’ 
representatives, in particular, the National Union of Teachers, and it had indeed, 
it seems, been on the part of the teachers the subject of some resentment. Negotia- 
tions and discussions between the authorities and the teachers’ representatives 
resulted in an understanding, reached in 1963, that teachers should assist in super- 
vising but on a voluntary basis. In the year 1967, and possibly earlier, the National 
Union of Teachers, representing teachers, was pressing for reconsideration of salary 
scales and for salary increases. It was decided that the seriousness of the teachers’ 





Justice of the Peace and Local Government Review Reports, August 14, 1971. 


392 JUSTICE OF THE PEACE AND Vol. 


claim and their determination should be demonstrated in such a way as to convince 
national and local authorities, as well as the public, that the matter needed attention. 
One of the ways in which it was decided to do this was for teachers in certain selected 
areas to refuse to continue the voluntary duty of supervising school meals. Certain 
areas were selected. I do not think it was on the first list, but Easington was eventually 
included. 

From June 1967 the County Councils Association, acting in conjunction with the 
Association of Municipal Corporations, the Association of Education Committees 
and the Welsh Joint Education Committee, was aware of the possibility of action 
being taken in selected areas and was advising education authorities who were 
members of the bodies to which I have referred. Then on 7th November 1967 the 
secretary of the National Union of Teachers, Sir Ronald Gould, addressed a letter to 
the education officer at Easington. The letter was in the following terms: 


‘Dear Sir, Following the decisions of a Special Conference of the National 
Union of Teachers, I have to inform you that from Monday, 27th November 
1967, members of the union serving in primary and secondary schools in the 
administrative area of Easington, will be instructed to withdraw from all duties 
or activities arising from the school meals service, including the supervision 
of pupils during the dinner break.’ 


As a result of that letter, and after discussion and consideration, a letter was addressed 
to all teachers in the Easington district. That letter was dated 21st November 1967 
and was signed by the district education officer. It read: 


‘Dear Sir/Madam, Under regulation 14 of the Provision of Milk and Meals 
Regulations 1945 a local education authority may require teachers of any school 
to supervise pupils partaking of dinners upon days upon which the school is 
open for instruction. This is subject to the provisos that in the case of nursery 
schools or nursery classes, teachers may also be required to supervise pupils 
at meals other than dinners, that no teacher should be required to undertake 
supervision unless pupils in his or her own school are included among the pupils 
supervised, and that no service of supervision should be required of any teacher 
if, in the opinion of the local education authority, it would adversely affect 
the teaching given by that teacher. The local education authority required 
teachers to undertake this duty which is one which they must discharge under 
their contract of service. If you refuse to do so you will have in fact repudiated 
your contract and your attendance at school cannot be permitted until such 
time as you are prepared to carry out the whole of your duties and in the 
meantime no further salary will accrue to you.’ 


The last paragraph of that letter is particularly relevant because it refers to ‘repudia- 
tion of contract’, but it also states you ‘cannot be permitted until such time as you are 
prepared to carry out the whole of your duties’ to attend at school. 

On 27th November 1967, the date forecast by the secretary of the National Union 
of Teachers, every teacher, including the plaintiffs, in the Easington area was inter- 
viewed. The interview was of a somewhat formal character because each interviewer 
had been provided by the county education officer with a typed document which 
set out the form which the interview was to take. The typed document read in this 
way: 


‘You have received a letter which stated that if it is your intention not to 
undertake school meals duties this action will constitute a repudiation of your 
contract and that, therefore, you will not be permitted to remain on school 
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premises and no salary will accrue. I am required by the education committee 
to ask you if you are prepared to undertake school meals duties today, Monday, 
27th November, 1967, and/or any subsequent days.’ 


It was there intended that there should be a pause for an answer, and it was clearly 
expected that the answer would be ‘No’, because the typed document goes on, ‘I 
must, therefore, inform you that (from mid-day today) you are not permitted to 
remain on the school premises’. The plaintiffs refused to give the promise required, 
but at the same time they made it perfectly clear—and this is not in dispute—that 
they were available for teaching duties as required. The order issued to them was 
issued in pursuance of the terms of reg 14. The matter had ceased to be on a voluntary 
basis, and there is no doubt that it was a lawful order. There is equally no doubt 
that they had refused a lawful order of the kind to which I have referred, which was 
made under the authority of Parliament. Both were accordingly informed that they 
were no longer permitted to remain on the school premises, and shortly thereafter, 
in company with other teachers, each left his or her particular school. 

The plaintiffs were of course acting in accordance with instructions of the National 
Union of Teachers. They were not alone. The overwhelming majority of teachers 
at Easington made a similar refusal in the same way and with the same results to 
themselves, namely, that they were told they were not permitted to remain on 
the premises of their respective schools. Thereafter all the teachers, including the 
plaintiffs, received a letter dated 28th November 1967 which read in the following 
way: 


“Dear Sir/Madam, As I think you must know your action in declining to super- 
vise pupils partaking of dinners on days on which the school is open for instruc- 


tion constitutes a unilateral election to perform only part of your duties. This 
breach of your contract of service is not acceptable to the [local education 
authority] and therefore in accordance with my letter of 21st. November, 1967, 
your attendance at school cannot be permitted until such time as you are prepared 
to carry out the whole of your duties. In the meantime no further salary will 
accrue to you. I hope you will find it possible to decide to undertake all the 
duties of your employment at an early date when you will be reinstated.’ 


On that very day a national agreement was reached, subject to confirmation I think 
by those ultimately concerned, which was an agreement enabling the National 
Union of Teachers to withdraw their instructions not to participate at school meals 
supervision. After a little delay in order to make sure that all the parties accepted 
the agreement the plaintiffs, together with other teachers in the Easington area, 
returned to school on 1st December 1967, but they have been refused payment 
for the three and a half days during which, in the circumstances which I have 
described, they were absent from school. 

The defendant councils say that this refusal to pay the salary for three and a half 
days was justified because the plaintiffs, by their action of 27th November 1967, had 
repudiated their contracts and that they, i e the councils, had accepted such repudia- 
uon. The effect of this would be that for the three and a half days in question the 
plaintiffs and the defendant councils were not in any contractual relations at all, and 
that when the plaintiffs returned to duty they would have to be re-engaged by means 
of a new agreement in the same terms as their original agreement, or I suppose in 
different terms, if it was thought right. In fact no new agreement in writing was 
entered into, and the suggestion of such an agreement did not emerge as between 
the plaintiffs and the defendant councils until, long after the return to school, when 
it was referred to in correspondence between the first plaintiff and Mr Dormand, 
the district education officer, in the months of February and March 1968. 
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The plaintiffs say, first, that their conduct, viewed in its proper setting, did not 
amount to a repudiation. Secondly, they say that even if it did amount to a repudia- 
tion the defendant councils had no power to act on it without going through the 
prescribed procedure for terminating their employment, as set out in the agreements 
under which they were employed. Thirdly they say that what really happened is 
that they were suspended, but suspended without observing the required procedure, 
or observing subsequently the rule that payment of salary must be made for a 
period of suspension if that suspension is followed by reinstatement. 

The contracts into which the plaintiffs had entered were contracts of employment 
to which the general rule of master and servant applied. If an employee by wilful 
disobedience to a lawful and reasonable order shows a determination to disregard 
an essential term of his contract then this may amount to a repudiation of the contract 
entitling the employer to elect to treat the contract as at an end. On the other hand, 
the employer may elect, if he so desires, to treat the contract as continuing and to 
take action, if necessary, in respect of a breach of that contract. The type of conduct 
which can amount to a repudiation must necessarily depend on the circumstances 
of each individual case. It is a matter of fact and a matter of degree. It must be 
related to the situation at the time and the particular situation of those personalities 
involved. 

In the present case the duty of supervising school meals was one which the plaintiffs 
had, until November 1967, carried out as a normal part of their duties. Indeed, it 
was their expectation that they would be participating in the duty of supervising 
meals. The process of education is not confined to teaching in the classroom. Regula- 
tion 14 refers not only to supervision but the social training of pupils during meals. 
That some supervision is required for purposes of discipline, order and safety is 
obvious, although the amount of supervision necessary may perhaps depend on 
the age of the pupils concerned. It is true that part of the duty of supervising meals 
can be carried out not by teachers but by what are called ancillary workers, but the 
presence of teachers is still needed, and ancillary workers cannot be recruited at short 
notice or trained rapidly. The National Union of Teachers itself had pointed out 
and warned in a document sent to the plaintiffs that a withdrawal from the super- 
vision of school meals might mean that the life of the schools would not emerge 
unscathed. Moreover, the plaintiffs knew, or ought to have known, that the action 
they took, taken as it was in concert with others, would mean closing the majority 
of schools in the Easington district. 

When they took the action which they did on 27th November it was not known 
for how long their refusal to supervise school meals would last, and accordingly it 
was not known for how long it would be necessary to close the schools, either until 
such time as they returned or until such time as other arrangements could be made. 
In fact about 422 teachers made the same refusal as the plaintiffs, out of a total of 
about 493 full time teachers and 78 part-time teachers. Forty-four schools had to 
close, including the second plaintiff’s school, but the school at which the first plaintiff 
was a teacher did not have to close, perhaps because there were senior boys there 
capable of acting as monitors, and because the majority of the teachers at that school 
were not members of the National Union of Teachers. 

The effect of the action taken by the plaintiffs, in conjunction with their colleagues 
whose actions they were entirely aware of, was to disrupt the education service for 
what was then to be regarded as an indefinite period. The plaintiffs took the action 
deliberately, after ample time for reflection, and with a full understanding of the 
probable consequences to the education service. Short of actually refusing to teach 
they could hardly have participated in any enterprise more fundamentally at variance 
with their lawful obligations. They were not only refusing a lawful order, but a 
lawful order which to their knowledge was not a triviality, but one, disobedience to 
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which would have serious consequences. Indeed, it was the object of the withdrawal 
from supervising school meals to cause harm and disruption, otherwise it would 
have served no purpose in drawing attention to the teachers’ claim or in achieving 
the objective which they desired. I have no doubt at all that this was conduct which 
amounted to a direct repudiation of their agreements, and this being so, it would 
normally be open to the defendant councils to accept the repudiation and to regard 
the contracts as at an end. 

It is, however, submitted on behalf of the plaintiffs that such a course was not 
open to the councils. The submission is that the councils, being the creatures of 
statute, could adopt only one of those courses specifically prescribed by statute or 
permitted by the rules and regulations which had been made by statutory authority. 
I agree that if the councils had elected to follow one of those courses they would 
have been obliged to observe the statutory procedure, but unless there is some 
specific prohibition, either in the statutes, the rules or the regulations, or in the indivi- 
dual contracts, I cannot accept that they are precluded from applying the ordinary 
law of the land and acting on a repudiation, if such a repudiation is made. No 
authority to the contrary has been cited. Hannam v Bradford City Council (1) is of no 
assistance, because the question of repudiation did not there arise as an issue at the 
trial and was not considered by the Court of Appeal. I should mention here that I 
have been referred, very helpfully, during the course of this trial to a number of 
authorities on various aspects of the case. There are really no authorities directly 
in point, and those to which I have been referred deal with general principles. As I 
say, I found them helpful, and I am obliged to counsel for referring me to them. 
If I do not actually cite them or refer to them in the course of this judgment it does 
not mean that I have overlooked them, but it is simply because they dealt with 
generalities rather than with the particular circumstances of this case*. 

To return to the situation as it was on 27th November 1967, it is my opinion that it 
was open to the defendant councils to act on the plaintiffs’ repudiation if they so 
desired, and it was not open to the plaintiffs, having repudiated their contracts, 
to claim that the procedure prescribed by those contracts and the rules incorporated 
therein had to be observed before their engagement could be validly terminated. 
The question, however, remains: Did the councils act on the repudiation? This is 
really the crux of the case. It cannot be decided merely by looking at the vocabulary 
used in the course of the various exchanges between those concerned. The reality 
of the situation must be regarded. This requires some enquiry into the sequence 
of events. 

As early as 7th June 1967 the County Councils Association and the bodies acting 
jointly with the County Councils Association had written to the clerks to county 
councils and chief education officers stating, inter alia, that where a teacher had 


(1) 134 JP 588; [1970] 2 All ER 690. 

*Bird v British Celanese Ltd [1945] 1 All E.R 488, [1945] KB 336 

Boston Deep Sea Fishing & Ice Co v Ansell (1888), 39 Ch D 339, [1886-90] All ER Rep 65. 
Clouston & Co Ltd v Corry [1906] AC 222; [1904-07] All ER Rep 685. 

General Billposting Co Ltd v Atkinson [1909] AC 118; [1908-10] All ER Rep 619. 

Henley v Pease ¢~ Partners Ltd [1915] 1 KB 698; [1914-15] All ER Rep 984. 

Heyman v Darwins Ltd [1942] 1 All ER 337, [1942] AC 356. 

Laws v London Chronicle (Indicator Newspapers) Ltd [1959] 2 All ER 285. 

Marshall v English Electric Co Ltd [1945] 1 All E.R. 653. 

Pepper v Webb [1969] 2 All ER 216. 

Price v Sunderland Corpn [1956] 3 All ER 153. 

Suisse Atlantique Société D’Armement Maritime SA v NV Rotterdamsche Kolen Centrale [1966] 2 

All ER 61, [1967] AC 361. 
Wallwork v Fielding [1922] 2 GB 66; [1922] All E R Rep 208. 
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refused to carry out any duty imposed on him, and this was in connection with the 
question of supervising meals, there was, in the view of the association, no alternative 
but to arrange for his immediate suspension without pay. It is right to say that 
later, on 22nd November 1967, when matters had advanced very much further 
and a good deal of action had been taken, some modification was made to that letter, 
and it was stated that the authorities might be best advised to regard wilful refusal 
as a breach of contract entitling the authority to terminate the contract. 

In the meantime there had, as one might expect, been, very properly, a good deal 
of discussion in the committees concerned among the persons responsible, about the 
question of suspension. A meeting of a special sub-committee appointed to deal with 
the situation by the Durham County Council was held on 14th November 1967. 
Mr Metcalfe, the director of education, was present, and drew attention to the inter- 
pretation of the word ‘suspend’ which had been recorded. The minutes of that 
meeting record: 


‘The director drew attention to the interpretation of the word “suspend”, 
stating that if a teacher is suspended and then ultimately reinstated, salary would 
be payable from the date of suspension and asked whether this was the term 
which the committee desired to use.’ 


Apparently no decision was taken, because the minute goes on to record: ‘It was 
thought that some lead may come from the meeting in London on 17th November, 
1967.’ That was a meeting of the County Councils Association and the other bodies to 
which I have referred. 

On the morning of 20th November 1967 the Easington education committee held a 
meeting. At that meeting a recommendation was made reading, insofar as the 
relevant part is concerned, in this way: 


‘RECOMMENDED that having regard to the resolution passed at the representative 
meeting of authorities (a) the attention of teachers be drawn to the position 
which will arise if a teacher refuses to undertake the supervision of school meals; 
(b) any teacher refusing to undertake the supervision of school meals be sus- 
pended and no salary accrue to the teacher as from the date of suspension.’ 


On the afternoon of the same day the county council sub-committee held a meeting, 
at which the chairman pointed out that while the word ‘suspend’ had in the past been 
used, failure to comply on the part of the teachers would be deemed to be a repudia- 
tion of their contracts. A recommendation was then carried that those who refused 
to undertake school meals duties should be excluded as from the time of that refusal 
to carry out those duties. The word ‘excluded’ is particularly to be noticed. 

The clerk of the Easington Rural District Council, Mr Conyers-Kelly, who was also 
the legal adviser to the Easington education committee, had not attended the morning 
meeting at Easington. Mr Wood, a member of the committee who gave evidence 
and who thought that Mr Conyers-Kelly did attend that meeting, I am afraid has got in 
a muddle about that and is mistaken. Mr Conyers-Kelly did attend the afternoon 
meeting of the county committee. He did so at the request of Mr Dormand, the 
district education officer at Easington. I accept Mr Kelly’s evidence that when he set 
out for that county council meeting at Durham he was poorly briefed, and that it 
was not until after the meeting, at which he was an observer rather than a participant, 
that he had seen all the papers concerning the matter, thereby becoming much more 
fully informed. One of the things which he discovered was the draft minutes of the 
Easington meeting of 20th November, showing the Easington resolution about 
suspension. Mr Conyers-Kelly immediately recognised the peril, so on 28th November 
he attended part of the meeting of the Easington committee when this particular 
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matter was to be dealt with, and he gave advice which led to the draft minutes being 
altered so that in its final printed form the recommendation, instead of referring to 
teachers being suspended read in this form: 


‘Any teacher refusing to undertake the supervision of school meals be excluded 
and no salary accrue to the teacher as from the date of exclusion.’ 


In the interval between 20th and 28th November another meeting of the Easington 
committee had been held at which, having heard a report from Mr Dormand of the 
meeting of the county councils’ sub-committee on 20th November, it was recom- 
mended that teachers be excluded from school on refusal to undertake the 
supervision of school meals. 

Now, there are two possibilities: first, that what was originally contemplated by 
the defendant councils was not suspension in its strict sense at all, and that the word 
‘suspension’ or ‘suspend’ was used inaccurately to describe quite a different intention 
on their part. The second possibility is that what was intended was suspension, and 
that when the consequences were appreciated it was thought better to call it by some 
other name, in the hope that it would not be recognised for what it truly was. 

Mr Wood, the member of the Easington committee to whom I have referred, I 
thought was engagingly frank and may have let the cat out of the bag when he said 
that his understanding was that words were devised to have the same effect as sus- 
pension but to avoid having to pay salary. If one refers again to the last paragraph of 
the letter of 21st November 1967 addressed to the teachers, the words are worthy of 
further consideration: 


‘If you refuse to do so you will have in fact repudiated your contract and your 


attendance at school cannot be permitted until such time as you are prepared to 
carry out the whole of your duties and in the meantime no further salary wil! 
accrue to you.’ 


There is no clear statement there that the contract is going to be regarded as termin- 
ated. If one refers to the last paragraph of the letter of 28th November 1967, which it 
will be remembered was issued after the teachers had made their decision, it again 
is worthy of consideration because it reads: 


‘I hope you will find it possible to decide to undertake all the duties of your 
employment at an early date when you will be re-instated.’ 


It is not of course conclusive by any means, but it is not without interest that that word 
‘reinstated’ is the very word used in para 11 of the plaintiff’s individual contracts 
when reference is being made to what happens when a teacher is suspended and 
suspension is not upheld. 

Mr Metcalfe, the county director of education, told me that if a teacher who had 
been, to use the current word, ‘excluded’ later said that he would undertake the super- 
vision of meals it was not really the contemplation that he should be told that he 
could not come back, and clearly it was not in contemplation that the terms of his 
service should be in any way revised. The truth of the matter is that neither side 
intended any final rupture in their relations. I have not overlooked the fact that the 
first plaintiff in his evidence told me that when he received the letter containing the 
word ‘repudiation’ (ie the letter of 21st November) he interpreted that'as meaning 
that he might be ‘sacking’ himself if he took the action which it was intended to take. 
So he might be, but only if the first defendant council accepted ihat he had sacked 
himself, and this is only a more colloquial way of describing the process of repudiation 
and the acceptance of repudiation. 
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It is not entirely irrelevant, when one seeks to piece together the true situation, to 
refer to a certain part of the Schools Regulations 1959. Paragraph 4 of Sch 2 to these 
regulations provides: 


‘If a teacher’s engagement is terminated, whether by dismissal or resignation, 
on account of misconduct, grave professional default or conviction of a criminal 
offence, the facts shall be reported to the Minister.’ 


Neither Mr Metcalfe nor Mr Dormand had any knowledge of such a report being 
made to the Minister with regard to the plaintiffs. Mr Dormand did not regard it as 
applicable. It seems to me that the wording is clear, that the reference to misconduct 
is unqualified, and if the behaviour of the plaintiffs was such that it amounted to a 
repudiation of their contracts then that must be misconduct and must be a matter 
which should have been reported to the Minister if it led to the termination of their 
engagement. This throws light on the defendant councils’ intentions. 

I do not think it necessary for me to deal further with the documents or the oral 
evidence. My finding is that the defendant councils did not act on the repudiation by 
the plaintiffs of their agreements. The evidence convinces me that at the material 
time the councils did not regard the agreements as at an end, but merely regarded 
individuals as temporarily excluded, a wording which in the circumstances it is 
impossible, as Mr Metcalfe himself found in the witness box, to distinguish from being 
suspended. It merely begs the question to say that it could not be suspension because 
the proper machinery for suspension was not observed. The fact is that it was sus- 
pension, but the suspension procedure was not used. No doubt it would have been 
most inconvenient administratively, but that is not the point. What the councils 
desired to do was to suspend the plaintiffs, and indeed the others involved, without 
the necessity of restoring their salaries on reinstatement. It may be that it was hoped 
that thereby the threat of loss of salary would either act as a deterrent to action being 
taken, or perhaps if action were taken, that it would secure a more speedy return of 
those who had taken the action. There is, therefore, no valid ground on which the 
plaintiffs can be deprived of their salaries for the three and a half days when they were 
excluded, and they are accordingly entitled to succeed in this action. 


Orders accordingly. 
Solicitors: K Wormald; Sharpe, Pritchard & Co, for ] T Brockbank, Durham. 


G.F.L.B. 
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QUEENS BENCH DIVISION 
(BEFORE LORD PARKER, CJ, MELFORD STEVENSON AND COOKE, JJ) 
16th February 1971 
BRITISH ROAD SERVICES LTD AND ANOTHER v OWEN 


Road Traffic—Articulated vehicle with trailer—Use for unsuitable purpose—Unsuitability 
for load on route chosen—Motor Vehicles (Construction and Use) Regulations, 1969 
(SI 1969, No 321), reg 76 (3). 

The driver of an articulated vehicle owned by the appellant company collided with 
and damaged a footbridge. The vehicle at the time was drawing a trailer loaded with 
two forklifts, which reached to a height of 17ft. 3in. above the road. The bridge was 
16ft. 9in. high. The appellant company and the driver were charged with using a trailer 
drawn by a motor vehicle on a road for a purpose for which it was so unsuitable as to 
cause or to be likely to cause danger to any person on the road, contrary to reg 76 (3) 
of the Motor Vehicles (Construction and Use) Regulations, 1969. The justices found that 
the vehicle and trailer were mechanically sound, that the load was securely fixed to 
the trailer and was stable, but that the trailer was unsuitable for the purpose for which 
it was used on the route chosen. They convicted and fined the appellant company and 
driver who both appealed to the Divisional Court. 

Hep: dismissing the appeals, that on the correct construction of reg 76 (3) regard 
must be had to the nature and features of the route chosen, and that the question of the 
suitability of the vehicle could not be decided without having regard to those matters and 
by confining consideration to the time when the vehicle set out on its journey; and that 
in the present case the vehicle had become unsuitable within the meaning of the regula- 
tions at the time when it approached the bridge, and that, accordingly, the convictions 
were right. 


Case Sratep by justices of the city of Gloucester. 

On 23rd June 1970 informations were preferred by the respondent, Leonard Cecil 
Owen, a police officer, against the first-named appellants, British Road Services Ltd, 
and the second-named appellant, David Patrick Hopper, a driver, in that they on 
26th April 1970 at the parish of Gloucester, did use on a certain road called Cole 
Avenue a trailer, drawn by a motor vehicle, for a purpose for which it was so unsuit- 
able as to cause danger or be likely to cause danger to a person on the road contrary 
to reg 76 (3) of the Motor Vehicles (Construction and Use) Regulations 1969 and 
s 64 (2) of the Road Traffic Act 1960, as amended. 

The justices were of the opinion that the trailer was unsuitable for the purpose 
for which it was used and accordingly convicted both the company and driver and 
ordered them to pay fines of [25 and [15 respectively together with costs of [7 16s 
to be paid by the company and the driver. The company and the driver appealed. 


R M Yorke for the appellants. 
PJ Crawford for the respondent. 


MELFORD STEVENSON J: This is an appeal by way of Case Stated by British 
Road Services and one Hopper, a driver employed by the company, against the 
conviction of each of them on two informations alleging that they used on a road 
called Cole Avenue a trailer drawn by a motor vehicle for a purpose for which it 
was so unsuitable as to cause danger or be likely to cause danger to a person on the 
road contrary to reg 76 (3) of the Motor Vehicles (Construction and Use) Regulations 
1969, made under s 64 (2) of the Road Traffic Act 1960. 

The journey on which the vehicle in question embarked was a journey from 
Avonmouth in a northerly direction. The vehicle consisted of a tractor unit and a 
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flatbed trailer owned by the company. The trailer was loaded with two forklifts 
called Shorland Little Giant forklifts, one behind the other. It was, therefore, an 
articulated vehicle of the kind commonly used by the company for the carriage of 
this kind of load. On 26th April the driver drove this vehicle on to the Gloucester 
ringroad, and at Cole Avenue encountered a pedestrian footbridge on which no height 
was marked. The minimum headroom clearance for every part of the carriageway 
of a public road, at any rate in this area, is 16 feet 6 inches, and only bridges below this 
height are marked. On passing or attempting to pass under the footbridge, the 
rearmost forklift truck struck the bridge and severely damaged it. The bridge was 
at a height of 16 feet 9 inches from the road surface. The height of the bed of the 
trailer from the road was 4 feet 9 inches. The maximum height of the rearmost 
forklift was 12 feet 6 inches, so that the overall height of vehicle and load was 17 feet 
3 inches, an excess of 6 inches over the height of the footbridge above the road. There 
is a finding that the unit and trailer were mechanically sound and in good condition 
and that the load was securely fixed to the trailer and was stable. 

These summonses were brought under reg 76 (3) of the 1969 regulations, which 


provides: 


‘No motor vehicle or trailer shall be used for any purpose for which it is so 
unsuitable as to cause or be likely to cause danger to any person in or on the 
vehicle or trailer or on a road.’ 


It is said on behalf of the appellants that this articulated vehicle, including the trailer 
and its load, was to be looked at at the start of its journey, and that at that time it was 
in fact being used for a purpose for which it was suitable. The way in which it is 
put is that the driver, when approaching this bridge, could and no doubt should have 
observed that the bridge was at a height which would make it impossible or difficult 
for the load to pass beneath it; he may well have been guilty of careless driving in 
attempting to negotiate the bridge, but that fact, if fact it be, does not render the 
vehicle or trailer unsuitable so as to cause or be likely to cause danger to any persons 
in or on the vehicle or trailer on a road. Reliance is placed in support of that argument 
on the language of W1NN LJ in Hollis Brothers Ltd v Bailey, Buttwell v Bailey (1), where he 


observ ed ° 


‘I think the proper moment to consider the question is when it [ie the 
vehicle] set out to be used on the relevant occasion—was unsuitable for the 
purpose, meaning no more than the use to which it was then being put.’ 


The contrary view, which has been presented by counsel for the respondent, I think 
can be accurately summarised by saying that the nature of the route which the 
vehicle is intended to follow is relevant in assessing the suitability of the vehicle for the 
purpose for which it is going to be used, and if full effect is to be given to the word 
‘purpose’ in its context in this regulation, regard must be had to the nature and 
features of that route, and it is impossible to consider the suitability of the vehicle 
without having regard to those matters. 

If that is right, and I am disposed to think it is, then it seems to me that the offences 
here charged were made out in that this motor vehicle including the trailer was used 
for a purpose for which it was so unsuitable as to cause or be likely to cause danger 
to any person in or on the vehicle or trailer or on a road. One has, I think, to 
include in the consideration of the vehicle and the suitability of the vehicle, the time 
when the vehicle approaches the bridge which it hit when the driver, at least, had 
the opportunity of observing what was likely to happen if he tried to pass under the 


(1) [1968] 1 WLR 663. 
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bridge which in fact made it impracticable for him to follow the route which he was 
trying to use to get to his destination. 

In those circumstances, and if that is the right view, then the proper course here is 
to dismiss this appeal. 


COOKE J: [agree, and I would only add one word because I was a party to t! 
decision in Hollis Brothers Ltd v Bailey (1). It is perfectly true that in that case WINN 
indicated a view that the proper moment to consider the question whether the 
vehicle was suitable for a particular purpose was when the vehicle was about to set 
out on its journey. That undoubtedly was the convenient way of applying the test 
in that particular case, for reasons peculiar to that case into which it is unnecessary 
to enter here. But I am quite clear that Winn LJ was not intending to lay down a 
universal rule that the test is to be applied only when the vehicle is about to set out 
on its journey. 


L] 


LORD PARKER CJ: [I also agree. It seems to me impossible to read the 
word ‘purpose’ as not including the load and the journey. In my judgment, the sole 
question here is: At what time does one judge suitability? If one judges suitability 
at the commencement of the journey, then I would agree with counsel for the appel- 
lants’ argument that no one at that stage can tell what route exactly the journey will 
take. On the other hand, if as I think, and I agree with MELForD STEVENSON and 
Cooke JJ in this, one judges the matter at every point, as it were, of the journey itself, 
then it seems to me that the moment when the trailer with its load approached the 
bridge in question, a bridge which is no more than 16 feet 9 inches high, then im 


mediately it is unsuitable for the purpose of carrying that load under that bridge. 


I would dismiss this appeal. 
Appeal dismissed. 


Solicitors: Hextall, Erskine & Co, for Cartwright, Taylor & Corpe, Bristol; Gibson & 


Weldon, for Keith Scott é Co, Gloucester. 


(1) [1968] 1 WLR 663 
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COURT OF APPEAL (CRIMINAL DIVISION) 
(Mecaw, LJ, SHAW AND BEAN, JJ) 
March 16th 1971 
R v STEWART 
Criminal Law—Sentence—Extended term of imprisonment—Propriety of term starting on 
expiration of ordinary sentence of imprisonment. 


There is no reason in principle why an extended term of imprisonment should not be 
passed so as to commence at the expiration of an existing ordinary term of imprisonment. 


Appear by Ronald Stewart against a sentence, passed on him at Cumberland 
Quarter Sessions after he had pleaded guilty to a charge of going equipped for 
burglary, of two years’ imprisonment, certified as being an extended sentence, to 
begin to run at the expiration of a sentence of two years’ imprisonment which he 
was then serving. 

R G Booth for the appellant. 

The Crown was not represented. 


MEGAW LJ delivered this judgment of the court: On 2nd October 1970, at 
Cumberland Quarter Sessions, the appellant pleaded guilty to the offence of going 
equipped for burglary. He was sentenced to two years’ imprisonment which was 
certified as being an extended term, to begin to run at the expiration of a sentence 
which he was then serving. That sentence was a sentence of two years’ imprison- 
ment which had been passed on him at Hull City Quarter Sessions on 5th August 
1970 on two charges of burglary and theft. 

The appellant is 26 years of age. He has a bad record which began in 1962 with 
Borstal training. Then in 1964 for robbery with aggravation he was sentenced to 
two years’ imprisonment. At Northumberland Quarter Sessions in 1966 for larceny 
of copper cable he was given a chance by being put on probation for two years, but 
shortly after for shopbreaking with intent he was sentenced to six months’ imprison- 
ment. At Leeds Assizes in 1967 for burglary, which involved stealing two safes, 
he was sentenced to three years’ imprisonment. Subsequently, for receiving property 
and other offences he was sentenced to two years’ imprisonment, and then there 
were the offences for which he was dealt with at Hull City Quarter Sessions in August 
1970, and sentenced to two years’ imprisonment to which his present sentence of 
two years extended has been made consecutive. 

The single judge gave leave to appeal against sentence. It would seem, at any rate 
in part, that in giving that leave he was moved by the possibility that there might 
be practical problems if, as here, an extended term of imprisonment was made to 
run consecutive to an existing term of imprisonment. In R v Wilkinson (1) it was 
stated that it was wrong to impose an ordinary term of imprisonment to run at 
the expiration of an extended term. That is the converse case to this and there were 
obvious practical difficulties in that case. But in this, the converse case, this court, 
having investigated the matter, is quite satisfied that no such problems arise and there 
is no reason in principle why an extended term should not be made to run at the 
expiration of an existing ordinary term of imprisonment. 

[His Lorpsuip then considered two grounds put forward on behalf of the appellant 
and concluded:] In all the circumstances this court is unable to see that there is 
any ground for altering the sentence, and the appeal against sentence is dismissed. 


Appeal dismissed. 


Solicitor: Registrar of Criminal Appeals. j 
; T.R.F.B. 


( 
o 


(1) [1969] 3 All ER 1263, [1970] 1 QB 123. 
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COURT OF APPEAL (CRIMINAL DIVISION) 
(Lorp Parker, CJ, Wipcery LJ and Cooke J) 
8th, 17th March 1971 
R v JONES | 


Criminal Law—Appeal—Application for leave—Instructions to solicitors—Disappearance of 
defendant during trial before conviction and sentence—Validity of notice—Criminal 
Appeal Rules, 1968, r 2 (5). 

In all but the most exceptional cases the proper time for an applicant to give, and for 
solicitors to receive, instructions to institute appeal proceedings is after conviction and 
sentence. Where a defendant has, by absconding in the course of his trial, put it out of 
his power to give such instructions at the proper time, the Court of Appeal will, as a 
general rule, take the view that his solicitors have not been duly authorised to prosecute 
appeal proceedings on his behalf and regard a notice of application for leave to appeal 
signed by the defendant’s solicitors as invalid. 

Rule 2 (5) of the Criminal Appeal Rules, 1968, which provides that a notice of appeal or 
application for leave to appeal may be signed by an applicant or on his behalf, has no 
application in such circumstances; the rule merely provides that the signature of an 
agent shall be acceptable if he was otherwise duly authorised. 


AppLication for directions regarding a notice of application for leave to appeal 
against conviction and sentence made by the solicitors of Robert Edward Wynyard 
Jones who had been convicted and sentenced at the Central Criminal Court. 


John Lloyd-Eley QC and R Sturgess for the applicant. 
R DL Du Cann as amicus curiae. 
Cur adv vult 


17th March. COOKE J read this judgment of the court. On 26th June 1970 
the applicant appeared at the Central Criminal Court on two charges of conspiracy 
to defraud, one of theft and eight of fraudulent conversion. 

The substance of the charges of conspiracy was that the applicant and his co-accused 
had conspired to induce owners of motor vehicles to part with those vehicles for sale, 
by means of false representations that a minimum agreed price would be secured 
for the owners or the vehicles would be returned to them. The substance of each 
of the charges of fraudulent conversion was that, having been entrusted with a motor 
vehicle on sale or return terms, the applicant converted the vehicle or the proceeds 
of it to his own use. 

On 22nd July the prosecution closed their case and the trial judge then heard sub- 
missions of law on behalf of the applicant that there was no case to answer on the 
counts of fraudulent conversion. On 27th July the judge ruled against those sub- 
missions and on the same day the applicant informed his solicitors that, if convicted, 
he would wish to appeal on the ground that the submissions should have been upheld. 
On 28th July the applicant absconded. The trial proceeded in his absence, and on 
5th August the time came when in the ordinary course of events counsel would have 
begun to present his defence. Counsel understandably took the view that it was 
impracticable to present the defence in the absence of the applicant, and an applica- 
tion was made to the judge to discharge the jury from returning verdicts on the 
charges against him. That application having been refused, the applicant's solicitors 
felt obliged to instruct counsel to withdraw from the case, and both counsel and the 
solicitors were thereupon excused by the court from taking further part in the 
proceedings. On roth August 1970 the applicant was convicted on one of the con- 
spiracy counts and on all eight counts of fraudulent conversion. On the conspiracy 
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count he was sentenced to five years’ imprisonment and on each of the fraudulent 
conversion counts to three years’ imprisonment, all concurrent. Those sentences 
were passed in his absence, and he has never since been apprehended. 


Now on 13th November 1969 the South Western Magistrates’ Court had granted 
legal aid to the applicant under ss 73 and 75 of the Criminal Justice Act 1967 for the 
following purposes: 


‘Proceedings before the Central Criminal Court in connection with trial.... 
including, in the event of his being convicted or sentenced in those proceedings, 
advice and assistance in regard to the making of an appeal to the Criminal Divi- 
sion of the Court of Appeal as provided in section 74 (7) of the Criminal Justice 
Act 1967.’ 


On 8th September 1970 a notice of application for leave to appeal against conviction 
and sentence and for legal aid was prepared and signed by the applicant’s solicitors 
on his behalf without any instructions other than those which they had received 
before the applicant absconded. The notice was supported by grounds of appeal 
similarly signed. Among those grounds are the following: 


‘(1) The learned trial judge misdirected himself in refusing to discharge the 
jury and continuing the trial of the [applicant] when the [applicant] failed to 
attend the trial after the close of the case for the prosecution. 

‘(2) The learned trial judge misdirected himself in holding on submission 
at the close of the case for the prosecution that there was evidence to go before 
the jury on the counts of fraudulent conversion when the evidence had been 
that the cars referred to in the counts had been delivered to this appellant on 
sale or return.’ 


This court now has to determine, on an application for directions, whether the 
notice of application for leave to appeal is a valid notice. The question may be put 
in general form in this way: where in the course of a criminal trial the accused 
expresses to his solicitors a wish to appeal if convicted, and then absconds and is 
convicted in his absence, can his solicitors be regarded as properly authorised to 
prosecute an appeal on his behalf? The answer depends not only on a true apprecia- 
tion of the relationship between the accused and his solicitors after he has absconded 
but also on considerations relating to the practice of this court. In approaching the 
question, we dismiss at the outset as irrelevant the fact that the legal aid granted to 
the applicant covered ‘advice and assistance in regard to the making of an appeal 
to the Criminal Division of the Court of Appeal.’ The fact that legal aid will be available 
for an application, if made, is of no assistance whatever in determining the prior 
question whether the application may properly be made at all. 

In support of the validity of the application counsel for the applicant says that the 
inability of the solicitors to obtain instructions after the applicant had absconded did 
not determine the relationship of solicitor and client but merely prevented the 
solicitors from continuing to act at the trial. He relies on the fact that before abscond- 
ing the applicant had expressed a wish to appeal, if convicted. He also relies on r 2 (5) 
of the Criminal Appeal Rules 1968. That paragraph provides that a notice of appeal 
or of application for leave to appeal may be signed by the appellant or on his behalf. 
It shows, says counsel for the applicant, that the solicitors are entitled to sign a notice of 
application for leave to appeal on behalf of the applicant. Counsel refers to R v 
Robinson (1). The four persons concerned were charged with conspiracy to contravene 
the Forcible Entry Act 1429. One of them, the appellant Langford, absconded in the 


(1) 134 JP 668; [1970] 3 All ER 369; [1971] 1 QB 156. 
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course of the trial after giving evidence, and it appears that he was still at large both 
when leave to appeal was given on 12th May 1970 and when the appeal was deter- 
mined on 20th July 1970. However, when the appeal was heard the attention of 
the court was not drawn to the fact that the appellant Langford had absconded and 
that his solicitors had signed a notice of application for leave to appeal in his absence. 
Neither the fact nor its implications were considered by the court at all, and accord- 
ingly R v Robinson is no authority on the point which we have to consider. 

It appears that in the course of the submissions on the application to discharge 
the jury from giving a verdict in this case, a reference was made to R v Robinson, 
and that the case was said by counsel for the Crown to be authority for the proposi- 
tion that the applicant’s solicitors might pursue an appeal on his behalf in his absence. 
It also appears that this view of R v Robinson may have influenced the trial judge 
in refusing the application to discharge the jury from giving a verdict. Those, however, 
are not matters which are of any assistance to this court in determining the matters 
which now fall for decision. 

In R v Richard Flower, R v Siggins, R v Eric Flower (1), the accused Eric Flower and his 
two co-accused had been convicted on a variety of charges in December 1964. All 
three appealed against conviction and applied for leave to appeal against sentence. 
Later all three withdrew their applications for leave to appeal against sentence. Then, 
while the appeal against conviction was pending, the accused Eric Flower absconded 
and at the hearing of the appeal he did not appear and was not represented. Neverthe- 
less his appeal was heard and determined along with the appeals of the other two. 
In delivering the judgment of the court, Wincery J said: 


‘I am reminded that it may be appropriate to state why the accused Eric 
Flower’s appeal has been dealt with in his absence. The practice of this court 
where an appellant escapes, and for that reason is not present when an appeal 
is called on, is either to adjourn the appeal or dismiss it, according to the justice 
of the case. We have carefully considered in this case whether it would be proper 
to adjourn the accused, Eric Flower’s appeal but it is quite apparent that all 
the points which he seeks to raise are points which have been raised and thorough- 
ly canvassed by experienced counsel on behalf of the other accused between 
whom and the accused Eric Flower there is no sort of conflict of interest. We 
have gone, as we see it, to the limit to which the court could possibly go in the 
accused Eric Flower’s appeal by quashing the two convictions to which I have 
referred and it, therefore, seems pointless to keep that appeal alive.’ 


It is apparent that R v Flower has no bearing on the point which this court how has 
to determine. 

In R v Jefferies (2) the applicant had been convicted of conspiracy to cheat and defraud 
and sentenced to 30 months’ imprisonment and ordered to pay £1,300 towards the 
costs of the prosecution. In December 1967 he gave notice of application for leave 
to appeal against conviction and sentence, but in February 1968, before his applica- 
tion had been considered by the court, he died. His widow, who was also his sole 
executrix, sought leave to pursue the applications. Leave was refused, and the 
court pointed out that not only the wording of s 3 of the Criminal Appeal Act 1907 
but also the general tenor of the Act as a whole was such as to make the right of 
appeal strictly personal to the person convicted. A precisely similar observation 
may be made about the wording of s 1 of the Criminal Appeal Act 1968 and the 
general tenor of that Act. 


(1) 129 JP 597; [1965] 3 All ER 669; [1966] 1 QB 146. 
(2) [1968] 3 All ER 238; [1969] 1 QB 120. 
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It seems to this court that at any rate in all ordinary cases it is quite impossible 
for an accused person whose trial is still proceeding to give rational instructions to his 
advisers to initiate appeal proceedings either against conviction or against sentence. 
In order to consider whether an appeal against conviction is advisable, and if so, on 
what grounds, it is necessary to know the verdict, and, if there are several counts, 
the verdict on each of them. If there are two or more co-accused, it is or may be 
necessary to know what verdicts have been returned in the case of each accused; 
and, of course, it is vitally necessary to know the terms of the summing-up. 

It is really no answer to these self-evident propositions to say that where at the 
end of the prosecution case there has been a submission of no case to answer on a 
point of law, and that submission has been overruled, the accused may then and there 
instruct his advisers that they are at all events to prosecute an appeal on that ground. 
The summing-up may reveal other and better grounds. In a case where the accused 
has absconded, are his advisers to confine themselves to the one point on which they 
have instructions to proceed, leaving it open to him to try and seek leave to raise 
further points later if and when he chooses to surrender? And if an accused absconds 
in the middle of his trial, leaving his solicitors to pursue on his behalf any points of 
appeal which occur to them as having some validity, are they to take the responsibility 
of choosing the grounds on which they will proceed without having discussed those 
grounds with him? In the ordinary course of events there would be discussion be- 
tween the accused and his advisers whether there were any and, if so, what grounds 
of appeal. That discussion would take place after and not before conviction, and 
the accused’s advisers would take the opportunity, at that stage, of advising him as 
to any risks which he might run as to costs or loss of time. 

If it is obvious that a decision whether or not to appeal against conviction cannot 
rationally be taken before the verdict is known, it is if anything even more obvious 
that a decision whether or not to appeal against sentence cannot rationally be taken 
before the sentence is known. The court observes that in the present case leave to 
appeal against sentence is sought, although the sentences were not of course known 
before the applicant absconded, and although it has not, as the court understands 
the matter, been suggested that the applicant left any instructions which would 
cover an appeal against sentence. 

The conclusion which the court draws from these considerations is that in all 
save the most exceptional cases the proper time for an accused person to take advice as 
to the prospects of an appeal, and to give instructions to his solicitor to initiate appeal 
proceedings is after conviction and sentence. Equally, that is the proper time for 
his solicitors to receive such instructions. In a case where an accused has, by abscond- 
ing in the course of his trial, put it out of his power to give such instructions at the 
proper time, this court will as a general rule take the view that his solicitors have 
not been duly authorised to prosecute appeal proceedings on his behalf. That is 
the view which the court takes in this case and accordingly it follows that the notice 
of application for leave to appeal is not a valid notice and no further proceedings can 
be taken on it. 

In reaching this conclusion the court has taken account of r 2 (5) of the Criminal 
Appeal Rules 1968. That paragraph does not of itself confer any authority on any- 
body to sign on behalf of an appellant. It merely provides that the signature of an 
agent shall be acceptable if he is otherwise duly authorised. It is therefore of no 
assistance in determining the matter now before us. If the applicant should at 
any time surrender and should then decide that he wishes to apply for leave to appeal, 
it will be open to him, if so advised, to seek an extension of time, although it is of 
course obvious that in the circumstances of this case an application for extension of 
time would be subjected to a rigorous scrutiny. 
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Finally, it is right to say that the decision of the court involves no kind of criticism 
of those representing the applicant, who have done their utmost to help him in 
the face of great difficulties and in the absence of any authority whether the 
application for leave to appeal would be entertained. 


Application refused. 
Solicitors: H C L Hanne, Crawley & Co, Treasury Solicitor. 
T.F.R.B. 


COURT OF APPEAL (CRIMINAL DIVISION) 
(Lorp ParKER CJ, Wipcery LJ AND Cooke J) 
oth, 17th March, 1971 
R v HUDSON. R v TAYLOR 


Criminal Law—Duress—Defence to offence—Essential elements—Neutralising will of 
defendant—Circumstances to be taken into account. 

Duress provides a defence to all offences, including perjury, except possibly treason 
or murder as a principal. 

It is essential to the establishment of the defence that the threat should be effective at 
the moment when the crime is committed and it must be effective to neutralise the will 
of the defendant at the time. Where there is no opportunity for delaying tactics 
and the person threatened must make up his mind immediately whether he is 
to commit the criminal act or not, the existence at that moment of threats sufficient to 
destroy his will should provide him with a defence, even though the threatened injury 
may not follow immediately, but only after an interval. 

Where the defence of duress is raised, it is always open to the Crown to prove that the 
defendant failed to avail himself of some opportunity which was reasonably open to 
him to render the threat ineffective, and, on this being established, the threat in question 
can no longer be relied on by the defence. In deciding whether such an opportunity is 
reasonably open to the defendant, the jury should have regard to his age and circum- 
stances, and to any risks to him which may be involved in the course of action relied on. 


Appeats by Linda Hudson and Elaine Taylor against their conviction at Manchester 
Crown Court of perjury. 


J BR Hagan QC and R Brown for the appellants. 
D G F Franks for the Crown. 
Cur adv vuit 


17th March. WIDGERY LJ prepared this judgment of the court which was 
read by Lorp Parker CJ.: The appellants were convicted at the Manchester Crown 
Court on 18th May 1970 of perjury and each was granted a conditional discharge. They 
now appeal against their convictions by leave of the single judge. On 6th April 1969 a 
fight took place in a Salford public house between one Wright and one Mulligan with 
the result that Wright was charged with wounding Mulligan. Each of the appellants 
gave statements to the police and they were the principal prosecution witnesses at 
Wright's trial. The appellant Taylor is 19 and the appellant Hudson is 17. Wright’s trial 
took place on 4th August 1969, but when called to give evidence the appellants failed to 
identify Wright as Mulligan’s assailant. The appellant Taylor said that she knew no 
one called Jimmy Wright, and the appellant Hudson said that the only Wright she 
knew was not the man in the dock. Wright was accordingly acquitted and, in due 
course, the appellants were charged with perjury. At their trial they admitted that the 
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evidence which they had given was false, but set up the defence of duress. The basis 
of the defence was that shortly after the fight between Wright and Mulligan the 
appellant Hudson had been approached by a group of men including one Farrell who 
had a reputation for violence and was warned that if she ‘told on Wright in court’ 
they would get her and cut her up. The appellant Hudson passed this warning to the 
appellant Taylor, who said that she had also been warned by other girls to be careful 
or she would be hurt. The appellants said in evidence that in consequence of these 
threats they were frightened and decided to tell lies in court in order to avoid the 
consequences which might follow if they testified against Wright. This resolve was 
strengthened when they arrived at court for Wright’s trial and saw that Farrell was 
in the gallery. 

The recorder directed the jury as a matter of law that the defence of duress was not 
open to the appellants in these circumstances. He said: 


‘In my direction to you which you have to obey I tell you that duress can only 
aris¢ when there is a threat made of death or serious personal injury and that 
threat must be a present immediate threat .. . [Later he continued:] Assuming 
everything in favour of [the appellants] . . . assuming that Farrell did make this 
thrgat to [the appellant Hudson]. . . assuming that that information was passed 
on by [the appellant Hudson] to [the appellant Taylor] and assuming that (the 
appellants] believed it; assuming in favour of [the appellant Taylor] and [the 
appellant Hudson] that [the appellant Taylor] was approached on various 
occasions by young women who said to her “Be careful and watch it” . . . assuming 
all that to be roo per cent in their favour I direct you as a matter of law that that 
does not amount to duress. [The appellants] may very well have thought that 
if they did not tell lies something very unpleasant might happen to them in the 
future, but that is not a present immediate threat capable of being then and there 
carried out because when they told lies they were in a court of law with the 
recorder of Salford there for protection and with the police there in court and, 
members of the jury, I direct you that that does not amount to duress.’ 


It is now submitted that this was a misdirection in law and that the case should have 
been left to the jury to determine, as a fact, whether the appellants had acted under 
duress. 

We have been referred to a large number of authorities and to the views of writers 
of text books. Despite the concern expressed in 2 Stephen’s History of the Criminal 
Law in England, that it would be 


‘a much greater misfortune for society at large if criminals could confer 
impunity upon their agents by threatening them with death or violence if they 
refused to execute their commands.’ 


it is clearly established that duress provides a defence in all offences including perjury 
(except possibly treason or murder as a principal) if the will of the accused has been 
overborne by threats of death or serious personal injury so that the commission of 
the alleged offence was no longer the voluntary act of the accused. This appeal raises 
two main questions; first, as to the nature of the necessary threat and, in particular, 
whether it must be ‘present and immediate’; secondly, as to the extent to which 
a right to plead duress may be lost if the accused has failed to take steps to remove the 
threat as, for example, by seeking police protection. 

It is essential to the defence of duress that the threat shall be effective at the moment 
when the crime is committed. The threat must be a ‘present’ threat in the sense 
that it is effective to neutralise the will of the accused at that time. Hence an accused 
who joins a rebellion under the compulsion of threats cannot plead duress if he 
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remains with the rebels after the threats have lost their effect and his own will has had 
a chance tore-assert itself (McCrowther’s Case (1) and A-G v Whelan (2)). Similarly a threat 
of future violence may be so remote as to be insufficient to overpower the will at 
the moment when the offence was committed, or the accused may have elected to 
commit the offence in order to rid himself of a threat hanging over him and not 
because he was driven to act by immediate and unavoidable pressure. In none of 
these cases is the defence of duress available because a person cannot justify the 
commission of a crime merely to secure his own peace of mind. 

When, however, there is no opportunity for delaying tactics, and the person 
threatened must make up his mind whether he is to commit the criminal act or 
not, the existence at that moment of threats sufficient to destroy his will ought to 
provide him with a defence even though the threatened injury may not follow 
instantly, but after an interval. This principle is illustrated by Subramaniam v Pyblic 
Prosecutor (3), when the appellant was charged in Malaya with unlawful possession of 
ammunition and was held by the Privy Council to have a defence of duress, fit to 
go to the jury, on his plea that he had been compelled by terrorists to accept the 
ammunition and feared for his safety if the terrorists returned. 

In the present case the threats of Farrell were likely to be no less compelling, 
because their execution could not be effected in the court room, if they could be 
carried out in the streets of Salford the same night. Insofar, therefore, as the recorder 
ruled as a matter of law that the threats were not sufficiently present and immediate 
to support the defence of duress we think that he was in error. He should have left 
the jury to decide whether the threats had overborne the will of the appellants at 
the time when they gave the false evidence. 

Counsel for the Crown, however, contends that the recorder’s ruling can be 
supported on another ground, namely, that the appellants should have taken steps 
to neutralise the threats by seeking police protection either when they came to 
court to give evidence, or beforehand. He submits on grounds of public policy 
that an accused should not be able to plead duress if he had the opportunity to ask 
for protection from the police before committing the offence and failed to do so. 
The argument does not distinguish cases in which the police would be able to provide 
effective protection, from those when they would not, and it would, in effect, restrict 
the defence of duress to cases where the person threatened had been kept in custody 
by the maker of the threats, or where the time interval between the making of the 
threats and the commission of the offence had made recourse to the police impossible. 
We recognise the need to keep the defence of duress within reasonable bounds but 
cannot accept so severe a restriction on it. The duty, of the person threatened, to 
take steps to remove the threat does not seem to have arisen in an English case but 
in a full review of the defence of duress in the Supreme Court of Victoria (R v Harley, 
R v Murray (4)), a condition of raising the defence was said to be that the accused ‘had 
no means, with safety to himself, of preventing the execution of the threat’. 

In the opinion of this court, it is always open to the Crown to prove that the accused 
failed to avail himself of some opportunity which was reasonably open to him to 
render the threat ineffective, and that on this being established the threat in question 
can no longer be relied on by the defence. In deciding whether such an opportunity 
was reasonably open to the accused the jury should have regard to his age and cir- 
cumstances, and to any risks to him which may be involved in the course of action 
relied on. 


(1) (1746), Fost 13; 18 State Tr 391. 
(2) [1934] IR 518. 
(3) [1956] 1 WLR 965. 
(4) [1967] VR 526. 
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In our judgment the defence of duress should have been left to the jury in the 
present case, as should any issue raised by the Crown and arising out of the appellants’ 
failure to seek police protection. The appeals will, therefore, be allowed and the 
convictions quashed. 


Appeals allowed. 


Solicitors: Registrar of Criminal Appeals; Director of Public Prosecutions. 


QUEEN’S BENCH DIVISION 
(Lorp Parker, CJ, Wipcery, LJ anp Bripce, J) 
18th March 1971 


PETTICOAT LANE RENTALS LTD v SECRETARY OF STATE FOR THE 
ENVIRONMENT 


Town and Country Planning - Development - Open land used for market trading - Building 
erected over whole of site- Ground floor area remaining open - Automatic extinction 
of former use - New planning unit with nil use created. 

Where formerly open land is developed by the erection of a building over the whole 
of the land the land is merged in the new building and a new planning unit starting 
with a nil use is created. Any use to which it is subsequently put is a change of use which, 
if not authorised by planning permission, can be restrained by planning control. It is 
unnecessary that there should be in the planning permission granted for the erection of 
the new building any express condition excluding rights to continue former uses of the 
open land, because those former uses have been automatically extinguished by the dis- 
appearance of the land. 

Quaere, 1owever, whether, when land that was formerly open remains open and 
unbuilt on, and has been embodied in the curtilage of a site developed by new permitted 
building for other purposes, such building development automatically extinguishes the 
previous rights of use of the land which was, and still remains, open. 


Appea by Petticoat Lane Rentals Ltd from a decision of the Minister of Housing 
and Local Government dismissing an appeal by the appellants against an enforcement 
notice served under the Town and Country Planning Act 1962 by the Tower Hamlets 
London Borough Council in respect of land situate on the ground floor of United 
Standard House, Middlesex Street, London Et. 


M S Rich for the appellants. 
Gordon Slynn for the Secretary of State for the Environment. 


WIDGERY LJ: This is an appeal by Petticoat Lane Rentals Ltd from a 
decision of what was then the Ministry of Housing and Local Government, which 
decision was given on 21st May 1970, upholding the validity of an enforcement notice 
served under the Town and Country Planning Act 1962 by the Tower Hamlets 
London Borough Council on the appellants. The notice referred to an area of land 
on the ground floor of a newly erected building called United Standard House in 
Middlesex Street within the borough of Tower Hamlets. It was recited that this area 
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on the ground floor of that building had been the subject of a material change of use 
by using it for the purpose of siting and carrying on trade from market stalls without 
the grant of permission. The notice required the appellants to discontinue that 
allegedly irregular use. 

The circumstances of the case can be quite shortly recited, and I think in the end 
can be narrowed to a very fine point. This newly erected building, United Standard 
House, is on a site in Middlesex Street which was covered with buildings before the 
second world war, but which buildings were very badly damaged by bombing. 
In due course the site was cleared and it remained as a cleared site for a substantial 
number of years. We are told by counsel for the appellants that during that period 
the appellants had a lease of the site, and that they used it by letting out stall spaces 
to various street traders who wished to carry on business there and that useful activity 
continued until a time came when the site was to be redeveloped by the erection of a 
new building. In 1963 planning permission was granted for such redevelopment. 
It was granted to Richard Costain, the builders, and the development authorised 
was in these terms: 


‘Redevelopment of the sites bounded by Middlesex Street, Goulston Street 
and site of Boars Head Yard, Stepney, by the erection of a building comprising 
office, warehousing, supermarket and car parking and loading area (to be 
used for market trading on Sundays), and for the formation of a new road linking 
Middlesex Street and Goulston Street and for the formation of a turning and 
loading space off Goulston Street.’ 


I do not find it necessary to refer to the conditions attached to that permission. 

What I have said indicates that permission was being granted for the erection 
of a new commercial building with car parking and loading area below. The plans 
show that the whole of the ground floor was to be used for these purposes, and that 
it was not enclosed by walls but was open to the street on all four sides, the building 
itself being carried by suitably disposed pillars. The reference in the planning per- 
mission to the use of the car park and loading area for market trading on Sundays 
was no doubt a common sense reflection of two facts, one that a great deal of such 
trading had been carried on in the past on Sundays, and secondly that the need for 
the car parking space would on that day of the week be very much reduced. How- 
ever, the permission expressly allowed trading on Sundays, but contained no word 
of market trading during the rest of the week. The permission was implemented, 
that is to say the building was erected and it was completed in about the year 1965. 
During the process of the building, some steps which one cannot identify with precision 
were taken to carry on market trading on this site, or adjacent to this site, or both, 
both on Sundays and on weekdays. The inspector who conducted the inquiry found 
the evidence somewhat inconclusive on this subject, but that there was an attempt 
to keep the street trading alive during the rebuilding is clear beyond doubt, and if 
one was required in this case to consider whether those responsible intended to 

~ abandon street trading, there would be a great deal of evidence to indicate that they 
had not. However, the case does not develop in that way, and I do not find it necessary 
to go in greater detail into the activities pursued whilst the building operation was 
being carried on. 

The building was completed, the appellants acquired a new lease of the ground 
floor not, so far as the landlords were concerned at any rate, with a view to market 
trading, but with a view to managing the car park which they were able to do at 
some profit to themselves, but in parallel with the use of the ground floor as a loading 
bay and car park the street traders almost immediately came in again, and since the 
completion of the building and, one gathers, up to the present time, this area on the 
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ground floor within the confines of the building, in the sense it is underneath the 
main development above, has been used by market traders on Sundays in accordance 
with the permission, and on weekdays, may I say at once, not in accordance with the 
permission. In these circumstances it was incumbent on the planning authority to 
require the discontinuance of the street trading on weekdays. Counsel for the 
appellants puts his case in very strong terms. His argument comes down to this. 
What is alleged against the appellants, he says, is that they have made a material 
change of the use of this land by using it for street trading. He says that that allegation 
is factually unsound because the area has been used for trading of this kind for many 
years prior to the redevelopment, as much as it could be done during the redevelop- 
ment, and continuously since the redevelopment. He says that the facts do not 
justify the allegation that there has been any change, let alone material change, in 
the use to which this area has been put throughout the whole of the relevant period. 
The inspector’s view, which was adopted by the Minister, and which is the basis 
of counsel for the Secretary of State’s argument to us today, is that the effect in law of 
the erection of this new building pursuant to the planning permission to which I have 
referred has been to, and I quote the Minister’s words: ‘extinguish the former use 
of the site.’ His argument is that, on the history which I have related, one is now 
faced with a building which has an entirely new planning history, that is to say 
really a building with no planning history, starting afresh from the time when it 
was completed. He says that the previous use rights and activities are all extinguished 
by the rebuilding and that, it is submitted, is a complete answer to the appellants’ 
case. 

This question of how far existing planning rights can be lost by the occupier 
obtaining and implementing an inconsistent planning permission has not as yet been 
fully developed in the authorities. One goes first of all to a decision of this court, 
Prossor v Minister of Housing and Local Government (1). That is a case of a petrol service 
station on a main road where the occupier of the petrol service station sought and 
obtained planning permission to rebuild the petrol station. He was given such 
permission and an express condition was attached to the permission to the effect 
that no retail sales other than the sale of motor accessories should be carried out on 
the site. In fact, having let the establishment, the occupier began to exhibit second- 
hand cars for sale on the site, which was clearly a breach of the condition if the con- 
dition was effective. It was argued in favour of the occupier that he was enabled to 
do this because there was a continuing and unbroken use of the land for the sale 
of secondhand cars, and in his contention the fact that he had had a new and incon- 
sistent planning permission and had implemented it did not destroy that right. 
Lorp Parker CJ, having dealt with a number of arguments not relevant to the 


present appeal, put the matter thus: 


‘Assuming ... that there was at all material times prior to April, 1964 [the 
date of the rebuilding], an existing use right running on this land for the display 
and sale of motor cars, yet by adopting the permission granted in April, 1964, 
the appellant’s predecessor, as it seems to me, gave up any possible existing 
use rights in that regard which he may have had. The planning history of this 
site, as it were, seems to me to have begun afresh on April 4th, 1964, with the 
grant of this permission, a permission which was taken up and used, and the sole 
question here is: has there been a breach of that condition?’ 


Some argument has been directed to the fact that in Prossor v Minister of Housing 
and Local Government the use of the land for the display of secondhand motor cars 
was expressly prohibited by a condition of the planning permission. For my part, I 


(1) (1968), 67 LGR too. 
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do not think that that is a relevant factor at all. I think that precisely the same 
result would have appeared in Prossor’s case if, instead of granting permission for 
use as a garage and then attaching a condition to take out the use for secondhand 
car sales which would otherwise have been included in the grant, the draftsman had 
chosen in a rather more complicated phraseology to specify precisely what could 
be done and had simply left out the sale of secondhand cars. 1 do not, therefore, 
regard the fact that there was an express prohibition as being anything more in that 
case than an indication of the fact that the draftsman found it easier to express his 
wishes in that way. 

That case was referred to in the Court of Appeal shortly afterwards in Gray v 
Minister of Housing and Local Government (1). I do not propose to deal with the facts of 
that case because they are a long way away from the present case. I am concerned 
only with the observations of Lorp Denninc MR and Winn LJ on Prossor’s case (2 
Lorp DeNntnG MR referred to Prossor’s case in these terms: 


‘the recent case of Prossor v Minister of Housing and Local Government 
supports that point of view [ie a view that existing rights would be lost by an 
inconsistent and later planning permission]. I would not throw the slightest 
doubt on that decision. But it is unnecessary to go into it today.’ 


Then he proceeded to say why on the facts of Gray’s case it was not necessary to 
refer to Prossor. Winn LJ adopted the same reasoning as Lorp DENNING MR in his 
conclusion in that case, then went on to show some concern about the correctness of 
Prossor’s case. I will not read the paragraph in full because Winn LJ did not disclose 
precisely why he was apprehensive about the correctness of Prossor’s case, but he 
shows that he was troubled about it and was not disposed to say it ought to be followed 
in the Court of Appeal. The position, as I see it, is that although Prossor’s case had not 
been overruled or even seriously criticised, it is a case which we should apply with 
some little care. 

For my part, I also think that it was entirely correctly decided, but I think in extend- 
ing and applying it we should tread warily and allow our experience to guide us 
as that experience is obtained. Accordingly, I decline to use any general terms in 
saying what Prossor’s case decides or how it applies to the present situation, but I 
am quite confident that the principle of Prossor’s case can be applied where, as here, 
one has a clear area of land subsequently developed by the erection of a building 
over the whole of that land. Where that happens, and it certainly happened in 
the case before us, one gets, in my judgment, an entirely new planning unit created 
by the new building. The land as such is merged in that new building and a new 
planning unit with no planning history is achieved. That new planning unit, the new 
building, starts with a nil use, that is to say immediately after it was completed it was 
used for nothing, and thereafter any use to which it is put is a change of use, and if that 
use is not authorised by the planning permission, that use is a use which can be 
restrained by planning control. As in Prossor’s case, it seems to me to make no differ- 
ence whether the old use sought to be restored was expressly extinguished by the new 
planning permission, or whether it was merely omitted from the terms of grant in 
that permission. The fact that it is not authorised means it is something which 
necessarily can be controlled because it is a change of use from the nil use which 
follows the erection of a new planning unit. 

Counsel for the appellants has strenuously argued that, notwithstanding the doc- 
trine in Prossor’s case and the considerations to which I have referred, the ground floor 
should retain in some way the existing use to which the old building site has been 


(1) (1969), 68 LGR 15. 
(2) (1968), 67 LGR Io9. 
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put. He also seeks to obtain some assistance from the fact that the ground floor in 
the present case was not enclosed. With the realism which his argument shows he 
realised that it would be very difficult to argue that with an enclosed ground fioor the 
pre-development use of the open space had survived, but he says that as the ground 
floor is not enclosed, as it is therefore still an open space in one sense, then those pre- 
development uses survive. I can see no substance in that argument at all. Whether 
the ground floor is enclosed or not enclosed, it is part of the new building. The new 
building embraces the land and accordingly it is a new entity; the conclusion is 
that to which I have referred. I would therefore dismiss the appeal. 


BRIDGE J: | entirely agree with the result proposed by Wincery LJ. I would 
wish to express only one limited reservation as to the reasons by which Wincery LJ 
arrives at the result. For my part, [would drawa distinction between, on the one hand, 
a case where, as here, land formerly open and unbuilt on has been used for a certain 
purpose and subsequently that land itself has been built on; and, on the other hand, 
a case where open land has been used, that land has subsequently been embodied 
in the curtilage of a site developed by building for other purposes but the building 
has not extended over the land used for the former purpose. The Town and Country 
Planning Act 1962 itself, as it seems to me, draws a distinction between change in the 
use of buildings and change in the use of other land. I entirely agree with Wincery LJ 
that where what was formerly open land becomes part of a building or as he aptly 
puts it is merged with the building, the previous planning unit ceases to exist, its 
rights of use disappear, and one starts with a clean sheet and a new planning unit 
comprising the new building. In that case I entirely agree that it is quite unnecessary 
that one should find in the planning permission granted for the erection of the new 
building, any express condition excluding rights to continue former uses of the open 
land, precisely because those former uses are automatically extinguished by the 
disappearance of the land to which they attached. But in a case where, as in Prossor 
v Minister of Housing and Local Government (1), the land formerly used (in Prossor’s 
case for the sale of motor cars) remains itself open and unbuilt on, albeit new 
permitted building has been carried out within the curtilage, I would wish to reserve 
the question whether in the absence of an express condition, such as there was in 
Prossor’s case, the building development in such a case automatically extinguishes 
the previous rights of use of the land which was and still remains open. 


LORD PARKER CJ: | agree that this appeal should be dismissed and for the 
reasons given by Wincery LJ. Like Brince J, I would reserve for future considera- 
tion what the position would be if the whole of the land was not redeveloped by being 
covered by a building. 

Appeal dismissed. 


Solicitors: S Eversley ¢ Co; Solicitor, Secretary of State for the Environment. 


T|.R.F.B. 


(1) (1968), 67 LGR to9. 
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COURT OF APPEAL (CRIMINAL DIVISION) 
(Mecaw, LJ, SHAW AND BEAN, JJ) 
19th March 1971 
R v ROBERTS 


Criminal Law—Sentence—Extended term of imprisonment—Not to comprise suspended 
sentence—Suspended sentence not to run consecutively to extended term—Mlatters 
appropriate to be considered in fixing length of extended term—Criminal Justice Act 
1967, S. 37. 

An extended term of imprisonment imposed under s 37 of the Criminal Justice 
Act, 1967 should not comprise a suspended sentence. 

The appellant was sentenced to two years’ imprisonment for a substantive offence and 
a suspended sentence of two years’ imprisonment was brought into operation so as to 
run consecutively. The total period of four years was certified as an extended sentence 
of imprisonment under s 37 of the Criminal Justice Act, 1967. 

Hep: that the sentence passed was wrong, because the suspended sentence should 
not have been made part of the extended term, nor would it be right to order the sus- 
pended sentence to come into operation consecutively to the extended sentence; in the 
present case it would have been open to the sentencing court to have imposed a four 
years’ extended term for the substantive offence and to have ordered the suspended 
sentence to come into operation not consecutively, but concurrently, and it would be 
within the powers of the Court of Appeal under s 11 (3) of the Criminal Appeal Act, 1968, 
to substitute such a sentence, but in all the circumstances the proper course was to make 
the whole of the sentence a non-extended sentence and to vary the sentence passed by 
imposing a sentence of two years’ imprisonment for the substantive offence and ordering 
the two-year suspended sentence to come into operation consecutively, neither the whole 
nor any part of the sentence being certified as an extended term. 


Appea by David Roberts against a sentence of two years’ imprisonment imposed 
at Dorset Quarter Sessions and a suspended sentence of two years’ imprisonment, 
imposed on 21st July 1970, which was then ordered to take effect and to run consecu- 
tively, the total sentence of four years being ordered to be an extended term of 
imprisonment under s 37 of the Criminal Justice Act 1967. 


D M Webster for the appellant. 
The Crown was not represented. 


MEGAW [LJ delivered this judgment of the court: The appellant, David 
Roberts, was convicted at Dorset Quarter Sessions on 25th September 1970 of the 
offence of obtaining pecuniary advantage by deception. He was sentenced for that 
offence to two years’ imprisonment. In addition a suspended sentence of two years’ 
imprisonment, which had been imposed on him on 21 July 1970, was ordered to take 
effect consecutively and the resulting total sentence of four vears’ imprisonment was 
certified as being an extended term of imprisonment under s 37 of the Criminal 
Justice Act 1967. The appellant was also ordered to pay {£8 12s 2d compensation. 
The appellant appeals against sentence by leave of the single judge. What principally 
actuated the single judge to grant leave was in order that the full court might con- 
sider whether it was appropriate that a suspended sentence put into operation should 
be treated as being part of an extended sentence. 

The facts of the offence are simple. On 15th August 1970 the appellant booked 
into the Royal Hotel in Weymouth, giving a false name and address. That was on a 
Saturday. On the following Tuesday, 18th August 1970, the manageress of the 
hotel discovered that he had left the hotel the night before without paying his bill, 
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the amount of which was [8 12s 2d. The appellant had left Weymouth on the 
Monday and had gone to Bournemouth, there using yet a different false name. He 
had booked into another hotel there. When he was seen by the police in Bourne- 
mouth on 18th August regarding the non-payment of the bill in the Weymouth 
hotel, he said that he registered in a false name because ‘I’m erratic’ and he proffered 
various other matter in his discussions with the police. In his evidence at his trial the 
appellant said it was not his intention to evade paying the bill; he intended to 
return to the Royal Hotel when he had got in funds and he said there was no intention 
to defraud. That defence was, perhaps not surprisingly, rejected by the jury and 
he was convicted. 

The appellant is 31 years of age. He has unfortunately a very lengthy record of 
criminal offences consisting of dishonesty of various types. He has in fact 17 previous 
convictions which involve a total of somewhere in the order of 181 offences including 
those which were taken into consideration on various occasions. The offences 
included malicious damage, obtaining credit by fraud, taking and driving away a 
motor vehicle, larceny, obtaining money by worthless cheques, false pretences, 
housebreaking and burglary. fle had been at various times to an approved school, 
Borstal training, he had been fined, he had been placed on probation, he had been in 
prison and he had been given the suspended sentence to which reference has been 
made. It will be sufficient for this purpose to refer to the four offences which were 
made the subject-matter of the notice under s 38 of the Criminal Justice Act 1967, in 
respect of the extended sentence. In November 1961 for housebreaking and stealing 
he had been sentenced to two years’ imprisonment; in August 1964 for stealing, 
again sentenced to two years’ imprisonment; in March 1967 for false pretences he 
had been sentenced to four years’ imprisonment; finally, on 21st July 1970, for 
burglary, a sentence of two years’ imprisonment which had been suspended for three 
years. In relation, as has been mentioned, to various of his offences he asked for a 
large number of other offences to be taken into consideration. For example, in 
March 1967 when he was sentenced at Gloucester County Quarter Sessions to four 
years’ imprisonment for false pretences he asked for 85 offences to be taken into 
consideration. 

The grounds put forward by counsel who has appeared for the appellant in this 
court are principally in relation to what in some respects might be described as a 
technicality. Nevertheless it is a matter which this court has to consider. It is 
a matter which arises not infrequently. Counsel referred the court to past decisions 
of this court such as R v Ithell, R v Jones, R v Tomlinson (1). He submits that the deputy 
chairman in this case did not follow the guidance there laid down that where there 
is a question of a suspended sentence being put into operation the court should first 
consider the appropriate sentence for what I call the substantive offence, the offence 
for which the appellant is before the court on that occasion, and, having decided 
the appropriate sentence, it should then go on to consider what is to be done in 
relation to the suspended sentence. This court does not think that there is any 
criticism of substance in the way in which the deputy chairman approached the 
sentence in this case in that respect. 

More difficult, however, is the position which arises as a result of the decisions 
of this court in R v Barrett (2) and R v Wilkinson (3). In R v Barrett, in which judgment 
was delivered on 20th June 1969, the sentence appealed from was a sentence imposed 
by Hampshire Quarter Sessions similar to that which has been imposed in the present 
case. It was a sentence totalling three years’ imprisonment for the substantive 


(1) 133 JP 371; [1969] 
(2) 133 JP 590; [1969] 


2 All ER 449. 
3 All ER 272. 
(3) 133 JP 22; [1969] 3 All ER 1263; [1970] 1 QB 123. 
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offences which were being dealt with by the court and an order bringing into opera- 
tion an earlier suspended sentence of 18 months’ imprisonment. The court of 
quarter sessions had certified the total of 44 years as an extended sentence. So also 
in the present case the court has imposed a sentence of two years’ imprisonment, has 
directed that the suspended sentence of two years’ imprisonment should be brought 
into operation and has certified the whole resulting four years’ imprisonment as 
being an extended sentence. In R v Barrett (i) the court held that this was wrong and 
the court said in its judgment: 


“After all, if you order that a suspended sentence should become an extended 
sentence you are altering the whole quality of the sentence as originally imposed 
and that is clearly contrary to principle. The practical result is rather minimal 


Nevertheless the court said that the principle must be followed. So the court there, 
having come to that conclusion, directed that the extended sentence certificate 
should apply only to the three years but the total of 44 years was allowed to stand. 
That meant presumably that the 1} years of non-extended sentence would begin to 
take effect at the completion of the three year extended sentence. 

Then came R v Wilkinson (2). There the judgment was delivered by Lorp Parker CJ 
on 14th July 1969, which was some three weeks after the decision in R v Barrett. In 
R v Wilkinson the applicant was not represented by counsel and there is no indication 
that the court’s attention was drawn to R v Barrett. In R v Wilkinson the sentence 
imposed by Cardiff Quarter Sessions for the substantive offences was an extended 
sentence of five years’ imprisonment and the court had brought into operation two 
suspended sentences of six months’ imprisonment consecutive to one another 
which had been imposed previously in a magistrates’ court. Quarter sessions did 
not purport to make the resulting total of six years’ imprisonment an extended 
sentence, as had been done by Hampshire Quarter Sessions in R v Barrett. Only 
the five years was an extended sentence, so that it would be followed at its expiration 
by the 12 months non-extended sentence. That indeed is what the court in R v 
Barrett said should be done. But in R v Wilkinson the court said unequivocally that 
it was wrong to make a suspended sentence run consecutively to an extended sentence. 
Lorp Parker CJ said: 


‘The court feels that they must interfere in regard to the way in which the 
suspended sentence was dealt with. The deputy recorder, no doubt following 
the directions of this court, ordered that sentence to come into force consecutive. 
However, this must be clearly an exception to the general rule that suspended 
sentences when they come into operation should be consecutive, and for this 
reason: that it is quite unworkable to have a 12 months’ sentence coming into 
force consecutive to an extended sentence under which the applicant will spend 
what otherwise would be his period of remission on licence. Accordingly, in 
those circumstances the court feels that the only course is to allow this appeal 
to the extent of ordering the suspended sentence to come into force concurrent 
with and not consecutive to the five years.’ 


The court then went on to indicate how a situation of this sort might be dealt with. 
In the last paragraph of the judgment Lorp Parker CJ said: 


‘The court would only add this: that courts should bear in mind the difficulty 
of making the operation of a suspended sentence consecutive when an extended 


(1) 133 JP 590; [1969] 3 All ER 272. 
(2) 133 JP 22; [1969] 3 All ER 1263; [1970] 1 QB 123. 
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sentence is being certified. It seems to this court that it would be quite proper 
to take that into consideration in considering what to certify as the extended 
sentence. If, for instance, the deputy recorder in this case, bearing in mind that 
he could not make the 12 months’ imprisonment suspended a consecutive 
sentence, had said that the extended sentence should be one of six years and the 
suspended sentence concurrent thereto, that would, in the opinion of this court, 
have been perfectly proper.’ 


So today this court is faced, as we see it, with a situation in which, according to the 
decision in R v Barrett (1), the sentence imposed in the present case is wrong. Nothing 
in R v Wilkinson (2) casts doubt on that part of the decision in R v Barrett. Therefore 
we must hold that the sentence as imposed here was wrong because, the suspended 
sentence having been made to operate consecutive to the substantive sentence, the 
whole of that sentence was certified as an extended sentence. On the other hand, 
in the light of R v Wilkinson, we take the view that it would not be right to adopt 
the course which was followed in R v Barrett so as to make a non-extended sentence, 
that is the suspended sentence, come into operation consecutive to the extended 
sentence. In the light of R v Wilkinson, which in this context we prefer to follow, 
that course would be wrong. 

Counsel has submitted that the sentence which was imposed here for the substan- 
tive offence, that of two years’ imprisonment, was at any rate the maximum that 
could properly have been imposed for the substantive offence, which was, he 
said, quoting the words of the learned deputy chairman, a mean little offence; and 
counsel invites this court in those circumstances to take the course which it was said 
was proper in the last paragraph of the judgment in R v Wilkinson, ie, either to 
reduce the two years, or, if the two years is left standing, to make the two years on 
the suspended sentence run concurrently with it, so that it would be two years in all. In 
the view of this court that would not be appropriate in the present case. On the 
basis of what has been said in the last paragraph of R v Wilkinson (2) it would have been 
open to the sentencing court in the present case to have imposed a four year ex- 
tended sentence for the substantive offence with the two year suspended sentence 
put into operation, not extended but running concurrently. It would be within the 
powers of this court under s 11 (3) of the Criminal Appeal Act 1968 to substitute that 
sentence now. However, this court has decided that in all the circumstances the 
proper course is simply to make the whole of this sentence a non-extended sentence; 
i e the sentence of four years’ imprisonment certified as an extended sentence will be 
quashed and there will be substituted therefor a sentence of two years’ imprisonment 
for the substantive offence, with the two year suspended sentence brought into 
operation to run consecutively to it, but neither the whole nor any part of that 
sentence will be an extended sentence. The result is that the sentence will be four 
years’ imprisonment in total, as now, but will not be an extended sentence. 


Sentence varied. 
Solicitor: Registrar of Criminal Appeals. 
T.¥.R.B. 


(1) 133 JP 590; [1969] 3 All ER 272. 
(2) 133 JP 22; [1969] 3 All ER 1263; [1970] 1 QB 123. 
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COURT OF APPEAL (CRIMINAL DIVISION) 
(Lorp PARKER CJ, Wipcery LJ AND Bripce J) 
22nd March 1971 
R v TURNER 


Criminal Law—Theft—Possession or control—No qualification of words in statute—Possession 
or control in fact sufficient—Removal of car by owner from near garage where left for 
repairs—Dishonesty—Belief in claim of right—Theft Act 1968 (c 60) s 2 (1), s 5 (1). 

By s 5 (1) of the Theft Act, 1968: “Property shall be regarded as belonging to any 
person having possession or control of it...” There is no ground for qualifying the 
words “possession or control” and it is sufficient that the person from whom the property 
was appropriated had possession or control in fact. 

Where, therefore, the appellant had taken his own car from the proximity of a garage 
where he had left it for repair without the knowledge of the garage proprietor and 
without paying the bill, 

HELD: it was open to the jury to find that the garage proprietor, although he had 
no lien on the car, was at the time of the appropriation of the car by the appellant in 
possession or control of it in fact. 

Held, further, as the whole test of dishonesty was the mental element of belief, the 
jury had been properly directed that, if the defendant believed he had a right to appro- 
priate the car within the meaning of s 2 (1), albeit there was none, he would fall to be 
acquitted. 


APPEAL against conviction by Frank Richard Turner who, at North East London 
Quarter Sessions, was convicted of the theft of a Sceptre car, fined £200 with three 
months to pay or 12 months’ imprisonment in default, and ordered to pay [150 
towards the costs of the prosecution. 


P M Herbert for the appellant. 
H M Self for the Crown. 


LORD PARKER Cj delivered this judgment of the court: On 28th July 1970 
at North East London Quarter Sessions, the appellant was found guilty by a majority 
verdict of the theft of a Sceptre car. He was fined [200 with three months to pay or 
12 months imprisonment in default, and was ordered to pay {150 towarcs the 
prosecution costs. He now appeals on a point of law against his conviction, and also 
applies for leave to appeal against sentence. 

It is worth recording that this was a new trial, his original conviction having 
been quashed by this court in April 1970 on the basis that his plea of guilty at the 
time was a nullity. Accordingly it was a venire de novo that was ordered. The facts 
need not to be stated at great length, although there is considerable disparity in the 
accounts given on behalf of the Crown and the defence. The appellant was at the 
material time living in Seymour Road, East Ham, with a Miss Nelson and their 
children. Three miles away a man called Arthur Edwin Brown ran a garage in 
Carlyle Road, Manor Park. There is no doubt that at some time prior to 7th March 
1969, the appellant took a Sceptre car of which he was the registered owner to Brown’s 
garage for repairs. It was Mr Brown’s case that he did those repairs, that as he was 
short of space he left the car in Carlyle Road some ro to 20 yards from the garage. 
The ignition key had been handed to him by the appellant, and this he retained on 
the keyboard in his office. According to Mr Brown, on 7th March 1969 the appellant 
called at the garage and asked if the car was ready. On being told that it was except 
that it might require to be tuned, the appellant said that he would return on the 
next day, i e Saturday 8th March 1969, and would pay Mr Brown for the repairs and 
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pick up the car. A few hours later, however, Mr Brown found that the Sceptre car 
had gone; moreover whoever had taken it had had a key, because the key that Mr 
Brown had was still on the keyboard. He reported the matter to the police. 

Apparently night after night thereafter until 16th March 1969 Mr Brown, according 
to him, went round the neighbouring streets to see if he could find the car, and sure 
enough on Sunday 16th March 1969 he found it parked in a street near to the appel- 
lant’s flat. It was, morever, his evidence that he did not know the appellant’s full 
name or his address and only knew of him as Frank. What Mr Brown then did was 
to take the car back to his garage, to take out the engine and then tow it back less the 
engine to the place from which he had taken it. Meanwhile, the police made en- 
quiries of the appellant and there is no doubt in the light of what happened after- 
wards, that he, the appellant, told lie after lie to the police. He said that Mr Brown 
had never had his Sceptre car at all, that the car had never been to the garage, and 
the only work that Mr Brown had done was to a Zephyr car on an earlier occasion. 
However, a time came when he abandoned those denials and agreed that he had 
taken the car to the garage, and that he had taken it away and had never paid for it. 
In saying that, he however emphasised that he had taken it away with the consent of 
Mr Brown. It was on those short facts that the jury, as I have said by a majority, 
found the appellant guilty of the theft of his own car. 

The trial lasted, we are told, six days, in the course of which every conceivable 
point seems to have been taken and argued. In the result, however, when it comes 
to this court two points, and two only are taken. It is said in the first instance that 
while Mr Brown may have had possession or control in fact, that is not enough, and 
that it must be shown before it can be said that the property “belonged to’ Mr Brown, 
those being the words used in s 1 (1) of the Theft Act 1968, that that possession is, as it 
is said, a right superior to that in Mr Brown. It is argued from that, in default of 
proof of a lien—and the judge in his summing-up directed the jury that they were 
not concerned with the question of whether there was a lien—that Mr Brown was 
merely a bailee at will and accordingly that he had no sufficient possession. 

The words ‘belonging to another’ are specifically defined in s 5 of the Act. Section 
5 (1) provides: 


‘Property shall be regarded as belonging to any person having possession or 
control of it, or having in it any proprietary right or interest...’ 


The judge directed the jury that they were not concerned in any way with lien 
and the sole question was whether Mr Brown had possession or control. This 
court is quite satisfied that there is no ground whatever for qualifying the words 
‘possession or control’ in any way. It is sufficient if it is found that the person from 
whom the property is taken, or to use the words of the Act, appropriated, was at the 
time in fact in possession or control. At the trial there was a long argument whether 
that possession or control must be lawful, it being said that by reason of the fact 
that this car was subject to a hire-purchase agreement, Mr Brown could never even 
as against the appellant obtain lawful possession or control. This court is 
satisfied that the judge was quite correct in telling the jury that they need not bother 
about lien, and that they need not bother about hire-purchase agreements. The 
only question was: Was Mr Brown in fact in possession or control? 

The second point that is taken relates to the necessity for proving dishonesty. 
Section 2 (1) provides: 


‘A person’s appropriation of property belonging to another is not to be re- 
garded as dishonest—(a) if he appropriates the property in the belief that he 
has in law the right to deprive the other of it, on behalf of himself or of a third 
person...’ 
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The judge, in dealing with this matter, said, and I am only taking passages from his 
summing-up: 
‘Fourth and last, they must prove that [the appellant] did what he did dis- 
honestly and this may be the issue which lies very close to the heart of this 
case.’ 


He then went on to give them a classic direction in regard to claim of right, emphasis- 
ing that it is immaterial that there exists no basis in law for such belief. He reminded 
the jury that the appellant had said categorically in evidence: ‘I believe that I was 
entitled in law to do what I did.” At the same time he directed the jury to look at the 
surrounding circumstances. He said this: 


“The prosecution say that the whole thing reeks of dishonesty, and if you believe 
Mr Brown that the [appellant] drove the car away from Carlyle Road, using a 
duplicate key, and having told Brown that he would come back tomorrow and 
pay, you may think the prosecution are right.’ 


What counsel for the appellant says on this point is this. He says again that if 
in fact one disregards lien entirely, as the jury were told to do, then Mr Brown was a 
bailee at will, and the car could have been taken back by the appellant perfectly 
lawfully at any time whether any money was due in regard to repairs or whether it 
was not. He says, as the court understands it, first that if there was that right, then 
there cannot be theft at all, and secondly, that if and insofar as the mental element is 
relevant, namely belief, the jury should have been told that he had this right and 
be left to judge, in the light of the existence of that right, whether they thought he 
may have believed, as he said, that he did have a right. 

This court, however, is quite satisfied that there is nothing in this point whatever. 
The whole test of dishonesty is the mental element of belief. No doubt, although the 
appellant may for certain purposes be presumed to know the law, he would not at 
the time have the vaguest idea whether he did have in law a right to take the car 
back again, and accordingly when one looks at his mental state, one looks at it in 
the light of what he believed. The jury were properly told that, if he believed that 
he had a right, albeit there was none, he would nevertheless fall to be acquitted. 
This court, having heard all that counsel for the appellant has said, is quite satisfied 
that there is no manner in which this summing-up can be criticised, and that 
accordingly the appeal against conviction should be dismissed. 

As regards sentence, it is to be observed that in fact the judge imposed on the 
appellant a larger fine and a larger order in regard to prosecution costs than had been 
made at the earlier trial. He said that he did so because, after six days, he knew very 
much more about the case than the judge who dealt with the matter originally on a 
plea of guilty. This court is quite satisfied that he was entitled to approach the 
matter in that way, and having said that, it is clear that this penalty in no way erred 
in principle. Accordingly the application for leave to appeal against sentence is 
refused. 

Application refused. 

Solicitors: Somers & Laity; Solicitor, Metropolitan Police. 

T.R.E.B. 
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COURT OF APPEAL (CIVIL DIVISION) 
(Lorp DenninGc, MR, FENTON-ATKINSON, LJ, AND SIR GORDON WILLMER) 
25th, 26th, 29th March 1971 
CUMINGS AND OTHERS * BIRKENHEAD CORPORATION 


Education—Administrative duty of authority—Allocation of pupils to certain schools— 
Wishes of parents—Complains to Minister—Education Act, 1944, S. 68, Ss. 76. 

An education authority sent to the parents of children who were going to begin their 
secondary education in September, 1968, a circular in which it was stated that “pupils 
who attend Roman Catholic primary schools will be considered only for Roman Catholic 
secondary schools, so that parents of these children will not be able to opt for maintained 
county secondary schools. This is because, in the long term, maintained county secondary 
comprehensive schools will only have sufficient accommodation for pupils from county 
and Church of England primary schools”. Some parents complained that the authority 
had acted unlawfully in that they had segregated the children into two categories of 
Roman Catholic and non-Roman Catholic and that that was ultra vires their statutory 
powers and so invalid. They contended that the authority were bound to regard the 
wishes of the parents, that they were fettering their discretion under the Education Act, 
1944, by laying down a policy as to which pupils should go to which secondary schools, 
and that in so doing they were in breach of s. 76 of the Act. 

Hetp: the authority had not gone outside their powers; they had laid down a policy 
and given good reasons for it; the wishes of parents were only one matter among many 
other things to which the authority might have regard and which might outweigh the 
wishes of the parents; and, consequently, the authority was not in breach of s. 76 and 
the submission that the course which they had adopted was ultra vires and illegal was 
plainly wrong. 

Per Curiam: If a parent felt he had a genuine cause for complaint, he had his remedy 
by complaining to the minister under s. 68 of the Act. 


Appeat by the first plaintiff, Gordon Cumings, from a decision of UNcoED-THomas J 
on the trial of a preliminary issue in an action by the first plaintiff, Patrick Joseph 
Butler, and William Henry Mighall against the defendants, Birkenhead Corporation, 
claiming that the defendants had acted unlawfully in that they had segregated 
schoolchildren into two categories of Roman Catholic and non-Roman Catholic. 


Leonard Caplan QC and Anthony Lester for the first plaintiff. 
Julian Byng for the defendants. 


LORD DENNING MR: In the county borough of Birkenhead the council, in 
their capacity of education authority, provide schools for the children. They fall 
into two groups: the Roman Catholic schools on the one hand, and the non-Roman 
Catholic on the other. The non-Roman Catholic comprise the Church of England 
schools and non-denominational schools. The younger children go to primary 
schools. The older children to secondary schools. We are only concerned today with 
the secondary schools to which the children proceed from the primary schools. 

The borough council of Birkenhead, when they were considering the position for 
the year 1968, came to the conclusion that all the children from the Roman Catholic 
primary schools could comfortably be accommodated in the Roman Catholic 
secondary schools, with room to spare; but that the children from non-Roman 
Catholic primary schools could not be accommodated in the non-Roman Catholic 
secondary schools. At any rate, there would be such a tight squeeze that they could 
not find room for the children from Roman Catholic primary schools. In those 
circumstances, in January 1968, the education authority sent out a circular to all the 
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parents whose children were going to begin their secondary education in September 
1968. I will read the two paragraphs which state the policy of the education authority: 


‘It is emphasised that pupils who attend Roman Catholic primary schools will 
be considered only for Roman Catholic secondary schools, so that parents of 
these children will not be able to opt for maintained county secondary schools. 
This is because, in the long term, maintained county secondary comprehensive 
schools will only have sufficient accommodation for pupils from county and 
Church of England primary schools.’ 


Together with the circular, there was a form for each parent to fill in. It contained 
two lists: one on the right which was the Roman Catholic secondary schools; and 
the other on the left, which was the non-Roman Catholic secondary schools. There 
was a statement on the top stating: 

‘The schools providing secondary academic or technical courses are listed 
below. Those on the right-hand side are available only for candidates attending 
Roman Catholic Primary Schools; and those on the left are available only for 
candidates attending non-Roman Catholic Primary Schools. Please insert a 
figure 1 in the square opposite the school which is your first choice, a figure 2 
in the square opposite the school which is your second choice, and so on.” 

It is clear from those documents that the policy of the education committee in 
allocating children to the secondary schools was that the children from the Roman 
Catholic primaries ought to go to the Roman Catholic secondaries; and those from 
the non-Roman Catholic primaries should go to the non-Roman Catholic secondaries. 
But this was not an absolute decision. It was only provisional. The circular showed 
that there was a procedure for exceptional cases. It stated: 


‘Applications for pupils to attend secondary schools other than those to which 
they have been allocated will be considered only in exceptional cases and 
then only if there is accommodation in the alternative school when all the 
requirements of children within its area have been satisfied.’ 


Such being the policy, I give an instance showing how it was applied. Mr and 
Mrs Cumings had their son Peter, who went to a Roman Catholic primary school. 
When it came to the time for him to go to a secondary school, his parents filled in 
the form for a Roman Catholic secondary school and he went to it. But a year later 
they were advised by someone that the policy of the education authority was un- 
lawful. So his parents applied for him to go to a non-Roman Catholic secondary 
school. The education authority looked into his case and refused the application. 
It was not because of his religion, but simply because he was below some other 
applicants in his attainments. So he had to remain at his original Roman Catholic 
secondary school. Eventually, however, a writ was issued on behalf of Mr Cumings 
and two other parents against the county borough of Birkenhead. It was claimed 
that the borough authority had acted unlawfully in that they had segregated the 
children into two categories of Roman Catholic and non-Roman Catholic. It was 
claimed that their action was invalid, and sought a declaration accordingly. The 
borough put in a defence in which they denied that they had done anything irregular 
in any way. They stated that in any case this Was not a matter of which complaint 
could be made to the courts of law, and that the only remedy was by way of repre- 
sentations to the Minister under ss 99 and 68 of the Education Act 1944. This was 
set down as a preliminary point of law. Uncorp-THomas J upheld the borough’s 
contention. Now the parents appeal to this court. 

Counsel for the parents put forward two propositions to which counsel for the 
education authority did not take any exception. The first proposition was that, in 
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the light of all the sections of the Act, the local educat‘on authority have a power 
and a duty to allocate the particular pupils in their area to particular schools. That 
proposition is clearly right. The education authority may have a thousand pupils 
to spread over three or four schools. It must necessarily be for the education authority 
to make the allocation, sending each child to the school which is thought to be best 
for him. They will have regard, of course, as s 76 states, to the wishes of the parents, 
but that is only one consideration among many. The second proposition was that, 
seeing there is a power and duty of allocation, it must be exercised on the basis of a 
proper administrative discretion. That proposition is also right. It is well settled that, 
when a public authority is given an administrative discretion, it must exercise its 
discretion fairly. It must be guided by relevant considerations and not by irrelevant 
considerations. Such is established by Padfield v Minister of Agriculture, Fisheries and 
Food (1); cf Breen v Amalgamated Engineering Union (2). 

Stopping there, however, I would have thought that, in case of a wrong exercise 
of their discretion, the only remedy is that given by statute. If the education authority 
fail to discharge a duty which is imposed on them by the Act, a remedy is given 
by s 99 of the Act. If the education authority are acting or proposing to act un- 
reasonably in regard to the execution of their duties, then again a remedy is given 
by s 68 of the Act. In either case the person aggrieved can apply to the Minister. 
Counsel for the parents realises the force of the argument in those sections. So he 
puts forward the proposition that in this case the education authority are not merely 
exercising their discretion wrongly. They are acting beyond their powers, or, in 
Latin, ultra vires. If that were the case, then this court would interfere. The courts 
will always interfere if a Minister or county borough or any other body is acting 
beyond the powers conferred on it by law. 

The first way in which counsel for the parents suggests ultra vires is this. He 
says that the education authority are acting in breach of s 76 of the Education Act 
1944 which provides: 


‘local education authorities shall have regard to the general principle that, 
so far as is compatible with the provision of efficient instruction and training 
and the avoidance of unreasonable public expenditure, pupils are to be educated 
in accordance with the wishes of their parents.’ 


Counsel for the parents says that, by issuing the circular the education authority 
were disregarding the wishes of the parents altogether. I do not agree. We considered 
a similar point in 1955 in Watt v Kesteven County Council (3). We then pointed out that 
the wishes of the parents are only one thing. There are many other things to which 
the education authority may have regard and which may outweigh the wishes of 
the parents. They must have regard, for instance, not only to the wishes of the parents 
of one particular child, but also to the wishes of the parents of other children and of 
other groups of children. In this particular case, the education authority were having 
regard to the wishes of those parents who had had their children at Roman Catholic 
primary schools, and also the wishes of those at other schools. The education authority 
were doing the best they could to allocate places as between the various groups of 
parents for whom they had to cater. That is quite legitimate. There is no warrant 
for the suggestion of a breach of s 76. The second way in which counsel for the 
parents suggested that the education authority was acting ultra vires was this. He 
said that they were not exercising the discretion which was given to them. They 
were fettering it by laying down a policy as to which pupils should go to which 
(1) [1968] 1 All ER 694; [1968] AC 997. 
(2) [1971] 1 All ER 1148. 
(3) 119 JP 220; [1955] 1 All ER 473; [1955] 1 QB 408. 
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secondary schools, and applying that policy regardless of the parents’ wishes. He 
relied on a recent decision of Wiis J: H Lavender & Son Ltd v Minister of Housing 
and Local Government (1). I desire to say at once that it is perfectly legitimate for an 
administrative body such as this, an education authority, to lay down a general 
policy which it proposes to adopt in the cases coming before it: see Stringer v Minister 
of Housing (2) and British Oxygen Co Ltd v Minister of Technology (3). One of the best- 
known cases is that of the married women teachers. The education authority of 
Poole laid down as their policy that ‘the retention of married women teachers is 
inadvisable and they recommend that notice be given’ to them to terminate their 
employment. The reason was because they had more than enough single women 
teachers, and they thought that the married women ought to be looking after their 
domestic affairs. One of the married women teachers, who had been dismissed, 
challenged this policy, saying that it was invalid. This court held that it was valid: 
see Short v Poole Corpn (4). Warrincton LJ, in a familiar passage, stated the 
circumstances in which a policy might be held ultra vires: 

‘It may be also possible to prove that an act of the public body, though 
performed in good faith and without the taint of corruption, was so clearly 
founded on alien and irrelevant grounds as to be outside the authority conferred 
upon the body, and therefore inoperative. It is difficult to suggest any act which 
would be held ultra vires under this head, though performed bona fide. To look 
for one example germane to the present case, I suppose that if the defendants 
were to dismiss a teacher because she had red hair, or for some equally frivolous 
and foolish reason, the court would declare the attempted dismissal to be void.’ 


So, here, if this education authority were to allocate boys to particular schools 
according to the colour of their hair or, for that matter, the colour of their skin, it 
would be so unreasonable, so capricious, so irrelevant to any proper system of educa- 
tion that it would be ultra vires altogether, and this court would strike it down at 
once. But, if there were valid educational reasons for a policy, as, for instance, in an 
area where immigrant children were backward in the English tongue and needed 
special teaching, then it would be perfectly right to allocate those in need to special 
schools where they would be given extra facilities for learning English. In short, 
if the policy is one which could reasonably be upheld for good educational reasons, 
it is valid. But, if it is so unreasonable that no reasonable authority could entertain 
it, it is invalid: see the judgment of Lorp GREENE MR in Associated Provincial Picture 
Houses Ltd v Wednesbury Corpn (5). Applying those considerations in the present 
case, it is quite impossible to suggest that the education authority have gone outside 
their powers. They have laid down a policy and given good reasons for it. They 
have said: “We have not enough room for all comers; so for the time being, those 
who come up from the Roman Catholic primary schools should go into the Roman 
Catholic secondary schools, where there is ample room; and not go into the non- 
Roman Catholic secondary schools where there is not enough room’. That is a 
sound administrative policy decision to which no objection can be taken, especially 
when it is realised that in exceptional cases the authority are ready to reconsider 
the position of any particular pupil. 

In my opinion, there is no ground for saying that the education authority have 
acted beyond their powers. If they have done anything wrong at all—I do not 
suggest that they have—it is not a matter which comes within the jurisdiction of 


(1) [1970] 3 All ER 871. 
(2) [1971] 1 All ER 65. 
(3) [1970] 3 All ER 16s. 
(4) 90 JP 25; [1926] Ch 66; [1925] All ER Rep 74. 
(5) 112 JP 55; [1947] 2 All ER 680; [1948] 1 KB 223. 
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these courts. If complaint is to be made, it should be made to the Minister, and not 
to us. I think that the judge was right, and I would dismiss this appeal. 


FENTON ATKINSON LJ: Iagree. 


1. In January 1968, when the Birkenhead education committee sent out the letter 
of which the first plaintiff complains, they foresaw that by September 1968 all 
available vacancies at the county secondary comprehensive schools would be required 
for pupils from county and Church of England primary schools whose parents would 
not normally wish them to go to Roman Catholic secondary schools. At the same 
time the education authority also foresaw that in September there would be sufficient 
vacancies in the Roman Catholic secondary schools for pupils coming up from 
Roman Catholic primary schools, whose parents would not normally wish them to 
go to the county secondary comprehensive schools. Faced with that administrative 
problem, calling for a policy decision, the education authority sent out the letter of 
January 1968 containing the paragraph which has given rise to these proceedings, 
stating clearly a reason for that decision, and indicating in para 5 of the letter that 
they were willing to consider at a later stage re-allocation in exceptional cases. 

2. It is now contended that this was not a proper exercise of their administrative 
discretion. It is not suggested they did not act bona fide, and it is not now suggested 
that they acted arbitrarily or capriciously (although at one stage I am bound to 
say I had understood counsel for the first plaintiff to be saying that the decision to 
limit the choice of parents of children at the Roman Catholic primary schools in the 
manner indicated was about as unreasonable as saying that any child who lived in a 
house painted green must go to a school painted the same colour). 

3. The complaint is that they did not exercise an individual discretion considering 
each child, but that they acted ultra vires in that, by coming to this policy decision, 
they have fettered their discretion in dealing with individual cases in advance; and 
even though it may well have seemed to them that their policy decision was likely 
to fulfil the wishes of the overwhelming majority of parents, it is said that that was 
something wholly unreasonable and indeed ultra vires. But I cannot accept that 
submission. It seems to me that, in the conditions foreseen in January 1968, it would 
have been really pointless to allow the parents of children at the Roman Catholic 
primary schools to opt for non-Roman Catholic secondary schools when there seemed 
no possibility at all of being able to give effect to such a choice if it were made; and 
for my part I can see no reason at all for thinking the education authority unreason- 
able in acting as they did, and the submission that their action was so unreasonable 
as to be ultra vires seems to me, with respect, to be plainly wrong. 

If the first plaintiff still feels that he has genuine cause for complaint, then he has his 
remedy under s 68 of the Education Act 1944, but I am satisfied that he is not entitled 
to the relief sought in this action. 


SIR GORDON WILLMER: | agree with both the judgments which have 
been delivered. 


Appeal dismissed. 


Solicitors: Markbys, for D P Roberts & Co, Birkenhead; Sharpe, Pritchard ¢& Co, for 
Ian G Holt, Birkenhead. 


G.F.L.B. 
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R v TOWER BRIDGE MAGISTRATE. Ex parte OSMAN 


Quarter Sessions—Committal for sentence—Gravity of offence apparent from nature of 
charge—Nothing emerging from facts stated by prosecution to increase gravity of offence 
—Magistrates’ Courts Act, 1952, S 29. 

The applicant appeared before a stipendiary magistrate on three charges of theft. 
The prosecution asked for summary trial. The magistrate considered that the value of 
the property stolen was small and that the case was not of such gravity as needed trial 
by judge and jury. After the necessary formalities had been completed, the applicant 
consented to summary trial and pleaded guilty. The only fresh matter that emerged in 
the statement of the case by the prosecution was that the applicant had committed the 
offences against his employer. The applicant was proved to be of good character, and the 
magistrate would have been obliged to suspend the sentence, even if he felt that the case 
was one which called for imprisonment. A number of cases of pilfering by emoloyees from 
the same employer had previously been dealt with by the magistrate. The magistrate, 
being of opinion that the case was one which called for immediate imprisonment, com- 
mitted the applicant to quarter sessions for sentence under s 29 of the Magistrates’ 
Courts Act, 1952. The applicant was sentenced by quarter sessions to imprisonment. 
On an application by the applicant for certiorari to quash the order of the magistrate 
committing him for sentence, 

Hep: the gravity of the offences was patent to the magistrate on the face of them, 
nothing emerged from the facts stated by the prosecution which enhanced their gravity 
or reflected on the character of the applicant more than was reflected in the charges 
themselves; and, therefore, the magistrate had no power to commit for sentence under 
s 29; his proper course, if he felt that an immediate sentence and imprisonment was 
necessary was to continue to act as an examining magistrate and commit, not for sentence, 
but for trial; and certiorari would issue. 


Magistrate—Summary trial of indictable offence—Inquiry into gravity of offence 
Per Bripcr, J: The foundation of the jurisdiction of justices under s 19 (2) of the Magis- 
trates’ Courts Act, 1952, to deal summarily with indictable offences requires that it should 
have appeared to them, inter alia, that the circumstances of the offence are not of such a 
serious character as to require trial on indictment. If full and adequate inquiry were made 
at the proper stage to lay the foundations of that jurisdiction, difficulties as to the scope of 
s 29 would not arise. 


Motion for certiorari by Shener Osman to remove into the High Court for 
the purpose of its being quashed an order made under s 29 of the Magistrate’s 
Courts Act 1952 by a metropolitan magistrate sitting at the Tower Bridge 
Magistrates’ Court on 27th November 1971 commiting the applicant to Inner London 
Sessions fur sentence. The applicant was later sentenced by quarter sessions to two 
years’ imprisonment. 


W R Rees-Davies for the applicant. 
The respondent was not represented. 


LORD PARKER CJ: Inthese proceedingscounsel moves on behalf of the appli- 
cant, one Shener Osman, for an order of certiorari to bring up and quash the 
applicant’s committal by a stipendiary magistrate sitting at the Tower Bridge Magis- 
trates’ Court under s 29 of the Magistrates’ Courts Act 1952 on 27th November 1970. 
The applicant was before the stipendiary magistrate at the Inner London Area, 
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South Central Division sitting at Tower Bridge Magistrates’ Court on three charges. 
They were all allegations of pilfering from the Bricklayers Arms Goods Depot of 
British Railways, the charge being one of theft of certain articles in each case between 
certain dates. In fact the thefts of a number of different articles were alleged to 
have occurred over a long period from 1st January 1970 to 23rd November 1970. 
The prosecution asked for summary trial. The learned magistrate said that he 
considered that the value of the property stolen was small, and that the case was not 
of such gravity as needed trial by judge and jury. The necessary formalities were 
gone through; the applicant consented to summary trial and pleaded guilty. There- 
upon the prosecution recounted the nature of the offences. The only thing that 
emerged from the statement of the prosecution which was not made specific in the 
charges themselves and which could be said to have increased their gravity, was the 
fact that the applicant was himself an employee of British Railways. At the end of 
the case, the magistrate found that the applicant was of good character. He was un- 
doubtedly faced in those circumstances with the fact that even if he decided that it 
was a case for imprisonment, he would have to suspend the sentence. He had 
apparently been troubled in the past with a number of cases of pilfering by employees 
from this very depot of British Railways. He came to the conclusion that the proper 
sentence was one of immediate imprisonment, and in those circumstances committed 
the applicant for sentence under s 29 of the Magistrates’ Courts Act 1952. 

Counsel for the applicant urges that there is nothing which emerged in the course 
of the trial throwing light on the gravity of the offences which really did not appear 
in the charges themselves. As I have already said, the charges did not allege larceny 
by a servant because under the Theft Act 1968 now merely a theft is alleged. But 
it was perfectly patent to anybody who read the charges, and in particular this magis- 
trate, who had had this trouble with this depot in the past, and particularly when the 
thefts were alleged to have occurred over such a long period, that this was a typical 
case of pilfering by an employee of the railways. In those circumstances, as it seems 
to me, if he felt that in the light of his experience in the past that an immediate 
sentence would be necessary, there was no other course for him but to continue to act 
as an examining magistrate and commit not for sentence but for trial. 

Counsel has quite rightly drawn the attention of this court to what was said in R v 
King’s Lynn Justices, ex parte Carter (1). Speaking for myself as a member of the court 
that decided that case, I was very conscious of the fact that that case might be looked 
on, as it were, as a charter for magistrates to deal with certain cases summarily rather 
than commit for trial, because they could commit for sentence under s 29 of the 
Magistrates’ Courts Act 1952. As I have said, I was very conscious of that danger, 
but the case was a very special one in this respect, that, although it was a serious 
charge, a charge of stealing some {4,000 worth of ladies’ garments, the gravity of 
the case was not revealed until the case for the prosecution was opened, when it 
was found that these thefts had been going on over a very long period. Indeed, 
if only one, and perhaps the last, occasion, of theft had been charged and the other 
cases were taken into consideration, there would have been no doubt whatever that 
what had been revealed in the trial, namely, the other cases of theft, would be proper 
to be taken into consideration in order to enable the magistrate to commit for 
sentence. That was the course taken in the special circumstances of that case. 

When one comes, however, to the present case, it is not a question of something 
more being revealed in the prosecution case which enhanced the gravity of the 
offences. Here the gravity of the offences was undoubtedly to this magistrate 
patent on the very face of them, and nothing, in my judgment, emerged during the 
facts as stated by the prosecution that made it more grave than it already was. In 


(1) 133 JP 83; [1968] 3 All ER 858; [1969] 1 QB 488. 
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those circumstances, accepting fully the decision in R v King’s Lynn Justices, ex parte 
Carter (1), there was nothing revealed which reflected on the character of the applicant 
more than was reflected in the charges themselves. I am quite clear for my part, 
and I say this, having been a member of the court that decided R v King’s Lynn Justices, 
ex parte Carter, that in the present case there was no power in the magistrate to 
commit for sentence, and, accordingly, I would quash the committal. 


WIDGERY LJ: I agree. 


BRIDGE J: | also agree. I would only add a short word because of the danger, 
of which Lorp Parker CJ has spoken, that R v King’s Lynn Justices, ex parte Carter 
may mislead magistrates’ courts, and to save them succumbing to the tempta- 
tion not to make adequate enquiry into the circumstances of the case at the proper 
stage when such enquiry should be made under s 19 of the Magistrates’ Courts Act 
1952, the justices should be mindful of the fact that the foundation of their jurisdiction 
to deal summarily with indictable offences requires that it should have appeared to 
them, inter alia, that the circumstances of the offence are not of such a serious charac- 
ter as to require trial on indictment. Here the nature of the case is such that the 
punishment that the court has power to inflict would be adequate; if full and 
adequate enquiry were made at that stage, as it should be, to lay the foundation of 
the magistrates’ courts’ jurisdiction to try indictable offences summarily, the diffi- 
culties arising as to the scope of s 29 of the Magistrates’ Courts Act 1952 would not 
arise. 

Order for certiorari. 


Solicitors: Silkin, Silkin, Pearce & Sons. 
T.R.F.B. 


(1) 133 JP 83; [1968] 3 All ER 858; [1969] 1 QB 488. 


QUEENS BENCH DIVISION 
(Lorp Parker, CJ, Wipcery, LJ, AND Bripce, J) 
31st March 1971 
R v CRIMINAL INJURIES COMPENSATION BOARD; Ex parte SCHOFIELD 


Criminal Injuries Compensation—Right to compensation—Chase of suspected thief— 
Bystander accidentally knocked down and injured—Bystander not arresting or assisting 
in arrest—Compensation for Victims of Crimes of Violence Scheme, 1964, para 5 (a). 

The applicant was about to enter a multiple store. While she was near the door, a 
man suspected and later convicted of shoplifting and a store detective pursuing him ran 
out of the store and one of these men knocked her to the ground and injured her. She 
herself was not trying to arrest or assist the arrest of the suspected person. An applica- 
tion made by her to the Criminal Injuries Corporation Board under para 5 (a) of the 
scheme for the compensation of victims of crimes of violence was refused by the board 
on the ground that at the time of her injuries she had not been effecting or attempting 
to effect an arrest, but was merely a bystander who had been accidentally knocked down. 
On an application by the applicant for an order of certiorari to quash the decision of the 
board, 

Hep: (Bripce, J dissenting) (i) that there was nothing in the first three categories of 
claimants in para 5 (a) to limit claims for compensation to the actual intended victim of 
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a crime, the person actually arresting or attempting to arrest an offender, or the person 
preventing or attempting to prevent an offence; (ii) the specific addition in the fourth 
category of persons ‘giving help to a constable’ did not indicate an intention to restrict the 
categories of persons entitled to compensation; certiorari therefore, must issue. 


Motrton by Betty Schofield for an order of certiorari to bring up and quash a 
decision of the Criminal Injuries Compensation Board by which the board held that 
she was not entitled to compensation for personal injuries sustained by her. 


P J Crawford for the applicant. 
Gordon Slynn for the board. 


LORD PARKER CJ: In these proceedings counsel moves on behalf of the 
applicant for an order of certiorari to bring up and quash a decision of the Criminal 
Injuries Compensation Board delivered as long ago as rst August 1969. The ground on 
which the motion is moved is that the decision discloses on its face an error of law. In 
passing I should mention, as appears from the date to which I have referred as the 
date of the decision, a very long time has elapsed, but this court on a previous occasion 
has extended the time within which this motion can be moved. 

The short facts giving rise to the claim were that the applicant happened to be out 
shopping one day, and about to enter a multiple store. As she did so, two men 
ran out of the store. One, as it turned out, was a store detective who was following 
and attempting to arrest another man whom he suspected of shoplifting, and 
who indeed later was arrested, charged and convicted of shoplifting. One of these 
two men knocked her to the ground in passing as a result of which she suffered 
injury. The board in its decision said that it was not plain which of the two men it 


was who knocked her to the ground, but in their view, and indeed in my view also, 
it was immaterial. 
The board administer a scheme which provides in para 5, so far as it is material: 


‘The board will entertain applications for ex gratia payment of compensation 
in those cases where:—(a) the applicant, or, in the case of an application by a 
spouse or dependant ... the deceased, suffered personal injury directly attri- 
butable either to a criminal offence or to an arrest or attempted arrest of an 
offender or suspected offender or to the prevention or attempted prevention 
of an offence or to the giving of help to any constable who is engaged in arresting 
or attempting to arrest an offender or suspected offender or preventing or 
attempting to prevent an offence, where such injury occurs in Great Britain 
or on a British vessel or aircraft...’ 


The board rejected the application made by the applicant, who clairaed, to use 
the words of the scheme, that she had ‘suffered personal injury directly attributable 
. . . toan arrest or attempted arrest of an offender’. They rejected that on two grounds. 
The first ground was that on a proper reading of the relevant words of the scheme, 
the only applicant who could claim compensation in respect of an arrest or an 
attempted arrest was an applicant who had himself or herself effected the arrest or 
attempted the arrest. Here, as the board says, this was merely a case of the applicant 
happening to be there as a bystander and being knocked accidentally to the ground 
by one of these men. The second ground on which they rejected the claim, which 
was an alternative ground, was that in any event the applicant’s injuries were not 
directly attributable to the arrest. They put it in this way: 


‘One of the consequences of the arrest of the offender by the store detective 
was that the applicant was accidentally knocked down. Her injuries were, in 
our view, indirectly attributable to the arrest of an offender but they were 
not directly attributable to the arrest.’ 
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Turning to the first point, it is clear that para 5 (a) which I have already read, provides 
for compensation being paid in four separate sets of circumstances: (i) where the 
injury suffered was directly attributable to a criminal offence; (ii) where the injury 
suffered was directly attributable to an arrest or attempted arrest of an offender or 
suspected offender; (iii) where the injury suffered was directly attributable to the 
prevention or attempted prevention of an offence; and (iv) where the injury suffered 
was directly attributable to the giving of help to any constable who is engaged in 
arresting or attempting to arrest an offender or suspected offender or preventing or 
attempting to prevent an offence. 

What is urged by counsel for the applicant is that the first three categories, as he 
would put it, plainly cover somebody who is accidentally present. So far as the 
criminal offence is concerned, there is no limitation to cover only the intended 
victim. It may be somebody who was present and who was accidentally injured. 
So, he says, when one gets to categories (ii) and (iii), there is nothing in the wording 
there to limit the cases for compensation to cases where the applicant has himself 
or herself arrested or attempted to arrest. He points out that the words used 
‘an arrest or attempted arrest’ are about as wide as they can be, and do not say what 
might well have been provided for on the rival construction; they do not provide for 
injury directly attributable to his or her arrest or attempted arrest of an offender. In 
other words, he submits that, if Parliament had intended to provide that limitation, 
it was easy enough to say so. 

The argument on the other side advanced by counsel for the board centres round 
the fourth category. He says, and he says with some force, that on counsel for the 
applicant’s wide construction of the second and third categories, then the fourth 
category was mere surplusage. Spelling that out in a little more detail, counsel for the 
board would say: category (ii) on the wide construction will cover the applicant who is 
not only a bystander, but who has himself sought to arrest, and indeed the applicant 
who has given somebody else help to effect the arrrest. Accordingly, so says counsel, 
category (iv) is mere surplusage. 

For my part, I find these arguments very evenly balanced. There is no doubt that it 
is wrong to approach para 5 as if it was contained in a statute. The words are im- 
precise, but in the end I am by no means satisfied, first, that category (iv) is surplusage 
on the wide construction given by counsel for the applicant to categories (ii) and (iii); 
nor am I satisfied, bearing in mind that we are not construing the words of a statute, 
that an argument here based on possible surplusage is sufficient to limit the wide 
construction which one would normally give to words such as ‘injuries directly 
attributable to an arrest’ simpliciter. 

One cannot shut one’s eyes to the fact that category (iv) is no doubt a typical case 
in which an applicant should be entitled to receive compensation, and it may well 
be that in a document such as this it was thought wise to put in specifically what was 
thought to be the common case in which compensation would be paid without 
thereby intending in any way to interfere with the plain construction in regard to 
the other categories. On the whole I have come to the conclusion that the decision 
of the board in this regard does disclose an error of law, and accordingly I would 
quash the decision. 

Having said that, it becomes clear that it is strictly unnecessary to deal with the 
second point. It has, however, been fully argued and I think it only right to say 
that for myself I am quite satisfied that if the construction for which counsel for the 
applicant contends in regard to what has been called category (ii) is right, then 
undoubtedly the applicant’s injuries were directly attributable to the arrest. Indeed 
counsel for the board in the end very frankly said that he did not feel that he could 
argue to the contrary. Quite shortly in my judgment ‘directly attributable’ here 
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is intended to refer in lay terms to a causa causans as opposed to a causa sine qua non; 
that indeed was the view taken by the Lorp JusticE-CLerk (LORD ALNgss) in a Scottish 
case of MacGregor v Board for Agriculture of Scotland (1) where it became necessary to 
construe those words ‘directly attributable’ appearing as they did in s 10 of the 
Agriculture Act 1920. 

Accordingly, one approaches this matter to see whether the knocking down in 
the course of the arrest was a cause of the applicant’s injuries. In my view, it certainly 
was a cause, and indeed was the only cause, because it could not be said that her 
presence accidentally, about to go into the shop, was in any way a cause at all. As I 
have said, this is unnecessary strictly to the decision, which is that in regard to the 
first point the board erred in law. I would quash this decision. 


WIDGERY LJ: [agree, having had the same difficulties en route to a decision 
as those referred to by Lorp Parker CJ. When one looks at the terms of para 5 of the 
scheme, the essential words appropriate to the present case are these: 

‘The board will entertain applications for ex gratia payment of compensation 
in those cases where:—(a) the applicant ... suffered personal injury directly 
attributable . . . to an arrest or attempted arrest of an offender...’ 


Those words in their plain and ordinary meaning seem to me clearly to embrace 
the situation of the applicant in the present case. I too agree that her injury was 
directly attributable to the arrest, and accordingly on the ordinary meaning of the 
words which I have read, her case would seem to be embraced in the paragraph. 

My difficulties have all centred around the concluding words, referring as they do to 
the payment of compensation to a person suffering personal injury directly attri- 
butable to the giving of help to a constable in effecting an arrest. Those words seem 
to be drawing a distinction between someone making an arrest and someone helping 
another to make an arrest. They seem to imply that, but for the special inclusion of 
the last phrase, a person helping another would not be within the terms of the 
paragraph, and they also point to the fact that even in its present form the paragraph 
only embraces those who help another to make an arrest if the other is a constable. 
If the effect on the paragraph as a whole is to draw a distinction between those who 
arrest and those who help, it would be a strong argument, in my judgment, against 
the wide interpretation for which counsel for the applicant contends. In the end I 
have come to the conclusion that the words referring to assistance given to a con- 
stable can be explained in other ways, and do not necessarily bring one to the 
conclusion that a narrow interpretation of the clause generally is required. 

I think, although it must be in large measure a matter of speculation, that the refer- 
ence to helping a constable may have been put in to cover the situation of a person 
who, remote from the fray and the attempted arrest, nevertheless decides to go in 
and offer his assistance. I can see that it might be found arguable, apart from the 
concluding words of the paragraph, that such a person has brought the consequences 
on himself, and that his injury was not directly attributable to the arrest. The 
possibility that that was the motive which caused the draftsman to include the final 
phrase in para (a) satisfies me in the end that we should give the original words 
their plain and ordinary meaning to which I have referred. I would also quash the 
order. 


BRIDGE J: I have the misfortune to have arrived at a different conclusion. 
I need hardly say that I do so with regret and with diffidence. This court decided in 
Rv Criminal Injuries Compensation Board, ex parte Lain (2) that certiorari lies to quash 


(1) 1925 SC 613. 
(2) [1967] 2 All ER 770; [1967] 2 Q.B. 864. 
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a decision of the board. Accepting that, as I am bound to do, I still think that one 
must bear in mind that the scheme, as the document is entitled which enshrines 
the rules for the board’s conduct, is not recognisable as any kind of legislative docu- 
ment with which the court is familiar. It is not expressed in the kind of language 
one expects from a Parliamentary draftsman, whether of statutes or statutory 
instruments. It bears all the hall marks of a document which lays down the broad 
guidelines of policy. It contains in para 4 these words: 

‘The board will be entirely responsible for deciding what compensation should 
be paid in individual cases and their decisions will not be subject to appeal or to 
Ministerial review. The general working of the scheme will, however, be kept 
under review by the government, and the board will submit annually to the 
Home Secretary and the Secretary of State for Scotland a full report on the 
operation of the scheme, together with their accounts. The report and accounts 
will be open to debate in Parliament .. .’ 


That reflects the consideration no doubt that in the operation of the scheme, in the 
day-to-day consideration of applications, inevitably, within the broad guidelines laid 
down by the scheme itself, the board’s decisions are constantly shaping the policy 
more precisely, and if the executive, who are wholly responsible for the form of the 
scheme and can change it any day in the week by a written answer to a Parliamentary 
question, do not think that the board is shaping the policy in the right way, then a 
suitable amendment of the scheme can be made without any of the difficulties 
which accompany amendments to legislation properly so called. It is against that 
background that I approach the problem of construction of para 5 (a), and against 
that background it seems to me that it would be wrong for this court to intervene 
and say that the board has misconstrued the scheme unless it is very clear that that 
is the only tenable view. 
The board states in the crucial paragraph in its decision in this case: 


‘The purpose of the Scheme is to compensate those who try to arrest an 
offender or who try to prevent the commission of a crime, or who assist a 
constable to do either or these things. It does not in our view cover bystanders 
who are accidentally injured by anyone who is engaged in the task of arresting 
an offender.’ 


I ask myself the question, in the light of the language of this policy document: is 
that a reasonably tenable view? If it is, for the reasons which I have sought to explain 
earlier, it does not seem to me right that the court should say that the view was 
wrongly adopted. On the language of para 5 (a) in my judgment the view is more 
than reasonably tenable. In my judgment, it is the preferable view of the construction 
of the paragraph, although I fully appreciate the force of the argument of Lorp 
PARKER CJ and Wipcery LJ who adopt the other construction. Approaching the 
matter with reference to the four categories as enumerated by Lorp Parker and 
Wiuocery LJ, I start with category (i), and I accept of course that a person who is not the 
intended victim of a crime of violence would be entitled to compensation. He would 
still be a ‘victim’ and it will be remembered that the scheme is headed “Compensation 
for Victims of Crimes of Violence’. If a person intending grievous bodily harm to one 
person misses his mark and causes grievous bodily harm to a bystander, it is im- 
material to the nature and quality of the crime, but I do not find, with respect to 
Lorp Parker’s and Wipcery LJ’s view, that consideration of any assistance when one 
comes to categories (ii) to (iv). To my mind there is no satisfactory answer to counsel 
for the board’s argument that category (iv) is really otiose if categories (ii) and (iii) 
have the wide meaning attributed to them by counsel for the applicant’s argument. 
True one can visualise a possible situation, in my view a rather remotely possible 
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situation, in which it could conceivably be said that a person who went to the assist- 
ance of a constable effecting an arrest or preventing an offence and was injured in 
the process, might not be able to claim on the wide construction that his injury 
had been directly attributable to the attempted arrest or to the prevention of the 
offence under categories (ii) and (iii). But I find it difficult to suppose that it is to 
cover only that remote contingency that this category (iv) was included. It seems to 
me much more natural to suppose that category (iv) has been included because in 
each of categories (ii), (iii) and (iv) it is presupposed that the claimant must be the 
person making the arrest or attempting to make the arrest, preventing the arrest 
or attempting so to do or giving assistance to a constable engaged in one or other 
of those activities. 

Of course, it follows from Lorp Parker’s and Wincrry LJ’s decision that now the 
scheme will entitle persons to claim compensation provided that their injuries are 
directly attributable to those activities including the activity of one giving help. 
So by seeking to protect a person who goes to the assistance of the constable, the 
draftsman of the scheme has brought in someone, for example, who may be knocked 
down as the would-be assistant of the constable is running to his assistance. I cannot 
resist the conclusion that this widens the scheme beyond the scope that it was intended 
to have. For my part, I would refuse this application. 

Order for certiorari. 


Solicitors: Gibson & Weldon, for Stanley Evans & Co, Manchester; Treasury Solicitor. 


T.R.F.B. 


QUEEN’S BENCH DIVISION 
Lorp PARKER, CJ, Wipcery, LJ, AND Bripce, J) 
1st and 2nd April 1971 
COOPER AND OTHERS v SHIELD 


Public Order—‘Public place'-—Using threatening behaviour—Railway station platform— 
Public Order Act 1936 (1 Edw 8 & 1 Geo 6c 6), ss 5, 9. 

By s 5 of the Public Order Act 1936: ‘Any person who in any public place . . . (a) uses 
threatening, abusive or insulting words or behaviour . . . with intent to provoke a breach 
of the peace or whereby a breach of the peace is likely to be occasioned, shall be guilty 
of an offence.’ By s 9 ‘Public Place’ means any highway, public park or garden, any 
sea beach, and any public bridge, road, lane, footway, square, court, alley or passage, 
whether a thoroughfare or not; and includes any open space to which, for the time 
being, the public have or are permitted to have access, whether on payment or 
otherwise. 

Since the opening words in the definition of ‘public place’ in s 9 do not refer in any 
case to buildings, the words ‘open space’ must refer to a place which does not constitute 
a building and is not an integral part of one. Accordingly, a railway station platform, 
which forms an integral part of the station building, is not an “open space’ within the 
definition and cannot be a ‘public place’ within s 5. 

SEMBLE: it is perfectly apt to describe a racecourse or a football ground with stands 
as an ‘open space’ notwithstanding that these are buildings incidental to the use of the 
open space. 


Case Statep by Cheshire Quarter Sessions. 

On 17th August 1970 the quarter sessions allowed appeals by the respondents, 
Thomas Anthony Cooper, James Joseph Kehoe, Gerard Murphy, Jeffrey David 
Sheldon, Bernard Michael Upton, Christopher Aspinall, Keith Stewart, Kevin 
McDonnell and Stephen Thomas Weaver, against their convictions by Bromborough 
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Magistrates’ Court on 19th June 1970, of using threatening behaviour at West Kirby 
railway station, whereby a breach of the peace was likely to be occasioned, contrary 
to s 5 of the Public Order Act 1936. 


Andrew Rankin QC and D A Phillips for the appellant prosecutor. 
D B McNeill QC and A J Price for first five respondents. 

W Waldron for the last three respondents. 

The respondent Aspinall did not appear 


LORD PARKER CJ: This is an appeal by way of Case Stated from a decision 
of quarter sessions for the county of Chester which allowed an appeal by the respon- 
dents who had been convicted by Bromborough Magistrates’ Court of offences 
against the Public Order Act 1936. In each case the information alleged: 


‘that they, on Friday, the rst day of May 1970, at West Kirby Railway 
Station in the County of Chester, did use threatening behaviour whereby a 
breach of the peace was likely to be occasioned, contrary to the Public Order 
Act 1936 section 5.’ 


The case which would have been put before the court by the prosecution if the matter 
had proceeded, and I will explain in a moment why it did not, was really this, that 
on 1st May 1970 at West Kirby railway station a gang of young hooligans who had 
travelled from Hamilton Square alighted from a train that arrived at West Kirby 
at 9.30 pm. It seemed clear that after they had alighted from the train they behaved 
quite disgracefully; some were carrying weapons, most were behaving in a threaten- 
ing manner; as a result 37 young people appeared before the Wirral Magistrates’ 
Court. 

The reason why the evidence was not called when the matter proceeded was that 
a preliminary point was raised, and the chairman of quarter sessions agreed that that 
should be dealt with as a preliminary issue. It really was to this effect, whether 
West Kirby railway station was a public place for the purposes of the Public Order 
Act 1936. For the purposes of that preliminary issue, it was agreed that the court 
would proceed on the basis that the respondents were guilty of the conduct alleged, 
and that it all occurred on the arrival and departure platform of the station. It was 
in those circumstances and on that preliminary point that the matter proceeded, 
when in the end quarter sessions held that the station, or in particular the platform 
concerned, was not a public place for the purposes of the Act, and accordingly 
dismissed the informations. 

The Public Order Act 1936 deals with a number of matters; it dealt in particular 
with parades in uniform in public places, it dealt with offensive weapons in public 
places, in processions and public meetings, and by s 5, which was substituted by the 
Race Relations Act 1965, s 7, and was the section under which this offence was charged, 
it is provided: 

‘Any person who in any public place or at any public meeting—(a) uses 
threatening, abusive or insulting words or behaviour . . . with intent to provoke 
a breach of the peace or whereby a breach of the peace is likely to be occasioned, 
shall be guilty of an offence.’ 


Before turning to the definition of ‘public place’, it is to be observed that that definition 
had been adopted for other purposes, including the Race Relations Act 1965, and 
indeed the definition, though not in material respects, has been amended and widened. 

The definition section, which is s 9, draws a distinction here between private 
premises and public places: 
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, | Private premises” means premises to which the public have access (whether 
on payment or otherwise) only by permission of the owner, occupier, or lessee 
of the premises . . . “Public place” means any highway, public park or garden, 
any sea beach, and any public bridge, road, lane, footway, square, court, alley 
or passage, whether a thoroughfare or not; and includes any open space to 
which, for the time being, the public have or are permitted to have access, 
whether on payment or otherwise.’ 


Before quarter sessions there was considerable argument and discussion whether 
this platform was not a footway; that point has been abandoned in this court, but 
what is urged on the part of the prosecution is that this platform was an open space 
to which, for the time being, the public have or are permitted to have access whether 
on payment or otherwise. It can be said to be a very short point and a matter of 
impression. It was dealt with very shortly by the chairman, and none the worse 
for that, in his decision. He said: 


‘I now turn to consider whether it has been established that the platform is 
an open space to which the public are permitted to have access. Plainly it does 
not need to be a public open space because the question of payment would not 
arise if it was a public space. We have to consider whether this was an open 
space, public or private. Some of the definitions to which we have been referred 
contemplate that the expression “open space” must refer to a public open 
space, but this for the purpose of this Act is plainly not the case. “Open space” 
is used in modern legislation generally to connote an area of land which has 
not been the subject of development or alternatively an area of land upon 
which there are no significant structures. Again the court has come to the 
conclusion that this platform, part of which is covered, as one aormally finds 
at a railway station, cannot fairly and properly be described as an “open space”’.’ 


For my part, I agree generally with that, although I would prefer to put it in my 
own words. Before doing so, I should say that counsel for the appellant in arguing 
this appeal has, as I understand it, boldly said that any space is an open space within 
the definition if it is not completely enclosed, if any one side is open to the air or if 
the roof is open to the air it is an open space for the purposes of this legislation. 
Accordingly he says, albeit this platform was covered or almost entirely covered but 
open to the air on one side at any rate, it was therefore an open space. 

For my part, it seems to me when one reads this legislation as a whole that the 
object here for dealing with these several matters is clearly to exclude buildings 
and what happens in buildings. When one comes to the definition of ‘public place’ 
it seems to me quite clear that the opening words are not referring in any sense to 
buildings. None of the items there specified can in the ordinary sense of the word 
be referred to as buildings, and accordingly when one comes to the second part 
‘and includes any open space’ it seems to me that that is referring to a place at any 
rate, however one decides it, which does not constitute a building, or is not an integral 
part of a building. Approached in that way, as it seems to me, the platform here 
which formed an integral part of the station, the complex of the station itself, is a 
building and remains a building notwithstanding that some parts of it are open to 
the air. In those circumstances it seems to me quite impossible to say that this was 
an open space. 

I would like to add, without deciding it, that the position may be very different 
when one is considering what ordinarily one would call open spaces and ask oneself 
the question whether they cease to be open spaces because incidental to their use 
they happen to be buildings. One immediately thinks of a race course and stands; 
one thinks of a football ground with stands. It seems to me, as I say without deciding 
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CUSTOMS AND EXCISE - Being knowingly concerned in fraudulent evasion of 
restriction — Importation of cannabis —- Offence and penalty created by Customs 
and Excise Act, 1952 — Restriction on importation imposed by Dangerous Drugs 
Act, 1965 — Proceedings on indictment under Customs and Excise Act, 1952, 
s 304 -— Need of leave of Attorney-General or Director of Public Prosecutions 
under s 20 of aeeamaaand mites Act, 1965 
R v Williams : 

EDUCATION -— liaiatiieties jue of ita ~ iiteeition of eile to certain 
schools — Wishes of parents— Complaint to Minister— Education Act, 1944, 
s 68, s 76. 

Cumings v Birkenhead Corporation ; - ve Le - 

EDUCATION - Teacher — Contract of setenen~ Refusal to obey order — Right 
of authority to repudiate contract - Nob-observance of regulations regarding 
dismissal and suspension. 

Gorse vy Durham County Council ; ; ne a 

EXTRADITION - Ireland — Order by magistrate in England - ans to inquire into 
merits of charges — Prosecution for political offence if order made — Backing of 
Warrants (Republic of Ireland) Act, 1965, s 2 (1) (2) (b). 

Keane v Governor of Brixton Prison 


GAMING - Betting — Office —- Advertisement — ‘Svendans giving access to a ‘licensed 
betting office’ - Display of sign on outside wall — Sign showing company’s 
registered name and containing words ‘turf accountants’ — Indication that 
premises were licensed betting office — Betting (Licensed Offices) Regulations, 1960, 
reg 2 — Betting, Gaming and Lotteries Act, 1963, s 10 (5) (a), oy 
Maurice Binks (Turf Accountants) Ltd v Huss 

GAMING - Forecast of future event —- Photograph of eines ven pr football 
match — Ball not in photograph - Competitors required to mark most likely 
position of ball — Position later chosen by panel of judges — Success of competitors 
marking positions closest to that chosen by panel — Betting, Gaming and Lotteries 
Act, 1963, s 47 (a) (i). 

Ladbroke (Football) Ltd vy Perrett 


GAMING - Pool betting - Lottery - ‘Competition for prizes for making forecasts 
as to sporting events’ — Need of skill in making forecasts — Lottery — Betting, 
Gaming and Lotteries Act, 1964, s 41, Sched ™ para 13 a 
Singette Ltd and Others v Martin : <6 ae 

GAMING - Registration — ‘Club’ - Refusal to register or renew registration — 
Members’ clubs only included — Registration not applicable to proprietary clubs — 
Gaming Act, 1968, Sch 7, para 8. 

Tehrani v Rostron 


HIGHWAY - Gipsy - Siena without lawful | canis or excuse — Meaning of 
‘encamp’ — Highways Act, 1959, s 127 (c). 
Smith v Wood si - 


HIGHWAY - Obstruction - Stall for sale of goods—Implied licence by local 
authority. 
London Borough of Redbridge v Jaques 


HOUSING - Compulsory purchase —- Clearance area — “Adjoining land - Need to 
show purchase necessary for satisfactory development or use of cleared area — 
“Cleared area’ — Housing Act, 1957, s 43 (2). 

Coleen Properties Ltd vy Minister of Housing and Local Government 


HOUSING - Multiple occupation of premises - Requirements to execute works — 
Notice — Wilful failure to comply — Defence - Bona fide belief that works better 
performed later —- Housing Act, 1961, s 15 (1) (3) - eigen Act, 1964, s 64 (1). 
Honig vy London Borough of Islington , 

HUSBAND AND WIFE - Maintenance of wife ~ High Court ions regiaedia? in 
magistrates’ court — Application for variation — Substantial expenditure of time 
— Remission to High Court — Maintenance Orders Act, 1958, s 4 @. 

Gsell v Gsell 

HUSBAND AND WIFE - Matrimonial home and other properties bought in 
husband’s name with wife’s money — Sums transferred by wife to husband at his 
request — Imposition of trust on husband. 

Heseltine vy Heseltine a at ie — i a 

HUSBAND AND WIFE - Matrimonial home - Separation order obtained by wife - 
Husband tenant of home — Power of court to exclude husband for limited time - 
Matrimonial Homes Act, 1967, s 1 (2). 

Tarr vy Tarr 


INFANT - Custody -— Order on" magistrates — nein - Further evidence — Discretion 
of appellate court. 
Re B (T A) (an infant) 
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LOCAL AUTHORITY - Statutory powers — Enforcement - Assurance to company 
of land with access to and use of authority’s property — Decision by authority to 
develop property as housing estate — Right to override re ’s — 

Dowty Boulton Paul Ltd v Wolverhampton Corporation 


LOCAL GOVERNMENT - Merger of council with other councils to form ones 
borough -- Loss of employment of clerk and solicitor — Re-settlement and long 
term compensation - Local Government (Compensation) Regulations, 1963, 
regs 8, 14 (1) (c) (f). 

Mpyrddin-Baker v Teesside County Borough Council. . 


MAGISTRATES — Committal to quarter sessions for sentence - Sustedion 1 to 
change plea of guilty. 
R v Mutford and Lothingland Justices. Ex dose Harber. R v East Suffolk 
Quarter Sessions. Ex parte Harber .. 


MAGISTRATES - Irish warrant — atone - — No inquiry en prima facie 
case made out — Habeas corpus - Likelihood of prosecution or detention for 
political offer.ce - Backing of Warrants (Republic of nad Act, 1965, s 1 bas (0). 
R v Brixton Prison Governor. Ex parte Keane . 


MAGISTRATES - Natural justice — Magistrate acting in stdateaiins or executive 
capacity — Duty to act openly, impartially and fairly — Seizure of sweet potatoes 
by local authority officer — Meeting between justice and local government officials 
before hearing — Box of sweet potatoes shown and sample cut open — Retirement 
at end of hearing of magistrate with public analyst and chief veterinary officer - 
Advice received, but not communicated to defendants —- Food and Drugs Act, 
1955, s 9 (3)- Colouring Matter in Food Regulations, 1966, reg 5 (1). 

R v Birmingham City Justices. Ex parte Chris Foreign Foods (Wholesalers) Ltd 


PUBLIC ORDER - Public place — Using < ‘me behaviour — Railway station 
platform — Public Order Act, 1936, ss 5, 
Cooper v Shield . 


QUARTER SE SSIONS - Appeal - ‘Plea ~ Change of plea - Enquiry eaten _ 
of guilty at magistrate’s court equivocal — Right to remit case to magistrate — 
Quarter sessions entitled to consider only what happened before magistrate — 
Nothing in proceedings before magistrate casting doubt on plea. 

R v Marylebone Magistrate. Ex parte Westminster City Council. R v Inner 
London Quarter Sessions. Ex parte Westminster City Council ms 


QUARTER SESSIONS - Committal for sentence — Gravity of offence apparent rat 
nature of charge — Nothing emerging from facts stated iby prosecution to increase 
gravity of offence — Magistrates’ Courts Act, 1952, s 2 
R v Tower Bridge Magistrate. Ex parte Osman 


RACE RELATIONS - Housing - Council houses — an said to ‘British 
subjects — Validity — Action for declarations by local authority - Competency — 
Race Relations Act, 1968, s 2 (1), s 19 (10). 

London Borough of Ealing v Race Relations Board 


RATING - Machinery and plant — Generation of power — Electric motors, nites 
pumps, and air compressors — Motive power derived from electricity supplied to 
factory — Hydraulic and pneumatic power distributed throughout factory — Rating 
and Valuation Act, 1925, s 24 (1), Sched 3 (1) (a) — Plant and Machinery (Rating) 
Order, 1960, Sched. 

Chesterfield Tube Co Ltd v Thomas (Valuation Officer) 


RENT CONTROL - Contract referred to tribunal - Entry upon consideration of 
reference — Papers considered by each member of tribunal individually - Assem- 
bly and visit to view premises — No admission obtained — Letter of withdrawal - 
Not operative till received by tribunal — Rent Act, 1968, s 73 (1). 

R v Tottenham District Rent Tribunal. Ex parte Fryer Bros (Properties) Ltd 

ROAD TRAFFIC - Articulated vehicle with trailer -— Use for unsuitable purpose — 
Unsuitability for load on route chosen — Motor Vehicles (Construction and Use) 
Regulations, 1969 (SI 1969, No 321), reg 76 ©). 

British Road Services Ltd y Owen 


ROAD TRAFFIC - Driving test — Duty of examiner on wy Ministry. 
British School of Motoring Ltd v Simms and Another, Stafford Third Party 


ROAD TRAFFIC - Driving while disqualified - Outstanding offences taken into con- 
sideration — Similar — 
R v Jones 

ROAD TRAFFIC - Driving with blood pre emeeten en a limit - - 
Arrest without warrant — Powers of police to detain thereafter - Road Safety Act, 
1967, ss 1, 2 (2), 2 (4), 3), 4. 

R v Mackenzie . . 

ROAD TRAFFIC - uving with blood alosbet osendatin inom ibaa limit - - 
Ascertainment of alcohol proportion —‘Ascertainment from laboratory test’ — 
Drink consumed after cessation of driving - Adjustment of test - Road Safety 
Act, 1967, s 1 (1). 

Rowlands y Hamilton 
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ROAD TRAFFIC - Driving with blood-alcohol proportion exceeding prescribed 
limit — Attempting to drive — Car stopped by person wrongly believed by defen- 
dant to be police officer — Ignition keys handed over — Departure of defendant 
from car — Return — Demand for handing back of keys - Refusal — Subsequent 
breath test - Road Safety Act, 1967, s 1 ~~ 
Harman v Wardrop : 


ROAD TRAFFIC -— Driving with blood alcohol proportion above ieiaeatical limit - 
Provision of specimen - Blood —- Analysis by ordinary equipment and skill - 
Gas chromatography. 

Smith v Cole F . 

ROAD TRAFFIC - Sidi with blood- ial proportion above par limit - 
Specimen for laboratory test — Failure to supply —- Reasonable excuse — Excuse 
relating to blood specimen only — Liability to supply specimen of urine — Direc- 
tion to jury —- Road anil Act, 1967, s 3 vad - 

R v Harling 


ROAD TRAFFIC - Light elites: — Fire brigade vehicles — Passing red lights - Order 
regulating — Validity. 
Buckoke v Greater London Council ra ee ~ na a 
STATUTE - Construction - Purposive interpretation- Act providing minimum 
sentences for specified criminal offences. 
Kennedy v Spratt : ae 
TOWN AND COUNTRY PLANNING - i itianeaiiias viii — Compensation — 
Assessment — Application of Pointe Gourde principle to cases under Land 
Compensation Act, 1961, s 6 (1), Sched 1, ne be 
Wilson vy Liverpool City Council 


TOWN AND COUNTRY PLANNING - Compulsory —ee — Compensation — 
Reference to Lands Tribunal —- Agreement between parties as to basis of assess- 
ment — Subsequent decision of House of Lords that that basis wrong - Power of 
court to remit case to tribunal — Discretion. 

Wilson v Liverpool City Council 


TOWN AND COUNTRY PLANNING - Development — Open land used for market 
trading — Building erected over whole of site - Ground floor area remaining open 
— Automatic extinction of former use —- New planning unit with nil use created. 
Petticoat Lane Rentals Ltd vy Secretary of State for the Environment a 

TOWN AND COUNTRY PLANNING - Enforcement — Notice — Service — “* Occu- 
pier ’ — Licensee - Caravan dweller-— Town and Country Planning Act, 1962, 
s 45 (3) (a). 
Stevens v London Borough of Bromley 

TOWN AND COUNTRY PLANNING - Permission — Refusal - Appeal to Minister 
— Decision in accordance with general policy — Need for genuine consideration of 
particular matter - Town and Country Planning Act, 1962, s 179 (1) (3) (b). 
H Lavender and Son Ltd v Minister of Housing and Local Government 


TOWN AND COUNTRY PLANNING - Permission — Refusal — Authority required 
to purchase land - Compensation — Assessment. 
Margate Corporation v Devotwill Investments Ltd 


TRADE DESCRIPTIONS - Defence — Act or default of another person — ‘Another 
person’ - Company — Commission of offence through breach of duty of branch 
manager — Trade Descriptions Act, 1968, s 11 2), s 24 (1). 

Tesco Supermarkets Ltd v Nattrass 

TRADE DESCRIPTIONS - Defence - ‘Mistake’. ~ ‘Act or default’ - “Offenc e eae to 
conduct of employee — Trade Descriptions Act, 1968, s 24 (1) (a). 

Birkenhead and District Co-operative Society Ltd v Roberts 


TRADE DESCRIPTIONS - False description — Milk — Foil cap on bottle alin 
describing milk and bearing retailer’s name — Names of milk suppliers to whom 
er belonged embossed on bottle - Trade Descriptions Act, 1968, s 1 (1) (6), 
Donnelly v Rowlands 


TRADE DESCRIPTIONS - False description-Sale of second-hand car - False 
number of miles on indicator - Defence — Reliance by defendants on information 
supplied to them - Act or default of another person — Failure to take all reason- 
able precautions or exercise all due diligence — Trade Descriptions Act, 1968, s 24 
(1) (a), (b), (3) 

London Borough of Richmond vy Motor Sales (Hounslow) Ltd 
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the matter, that in those cases it is perfectly apt to describe the complex as an open 
space notwithstanding that as incidental to the use of that open space there are 
buildings. In my judgment, quarter sessions came to a right conclusion and I would 
dismiss the appeal. 


WIDGERY LJ: | entirely agree. 


BRIDGE J: | also agree. 
Appeal dismissed. 


Solicitors: Robbins, Olivey ¢ Lake, for F S Moore ¢& Price, Birkenhead; Berkson & 
Berkson, Birkenhead; Percy Hughes & Roberts, Birkenhead. 
T.R.E.B. 


COURT OF APPEAL (CRIMINAL DIVISION) 
(WipGery AND Mecaw, LJJ, Lye.t, BripGeE AND SHaAw, JJ) 
6th April 1971 
R v LOCKER 


Criminal Law—Obtaining pecuniary advantage by deception—Obtaining deferment of debt 
—Need to prove purpose of defendant to induce creditor to refrain from enforcing 
payment of debt on due date—Proof that deception was effective—Worthless cheque 
for rent—Acceptance by landlord—Theft Act, 1968, s 16 (2) (a). 

In order to prove that the defendant has obtained by deception the deferment of an 
antecedent debt within the meaning of s 16 (2) (a) of the Theft Act 1968, the prosecution 
must prove (i) that he practised a deception with the intention of inducing the creditor 
to refrain from requiring payment on the due date; (ii) that the deception was effective 
in that it caused the creditor to refrain from requiring payment on the date when the 
debt was originally due. 

It is well accepted that where a cheque is passed in the ordinary course of business, 
the inference is that it is taken by the creditor, not in absolute satisfaction of the debt, 
but as a conditional payment only, and the same principle applies to a debt for rent as 
well as to other debts. 

The appellant, who was tenant of premises, gave to the landlord a cheque for rent 
which he knew to be worthless because he desired to have a few days’ peace of mind 
before the cheque was returned and the landlord renewed pressure for payment. The 
cheque was accepted by the landlord, but later it was returned by the bank marked 
‘no account’. The appellant was convicted of obtaining a pecuniary advantage by 
deception, in that he had obtained the deferment of a debt within the meaning of 
S 16 (2) (a). 

Heip: though a deception had been practised by the appellant which might well 
have been practised with the intention of inducing the creditor to refrain from requiring 
payment on the due date, it did not cause the creditor to accept a deferment of payment, 
since, when the cheque was received by him, he thought that the debt was being paid; 
the second essential ingredient of the offence had, therefore, not been proved by the 
prosecution; and the conviction must be quashed. 


APPEAL against conviction and sentence at Greater London (Middlesex Area) 
Quarter Sessions by John Victor Daniel Locker, who was convicted of obtaining 
money by false pretences, obtaining money by deception, and obtaining a pecuniary 
advantage by deception. He was sentenced to three years’ imprisonment concurrent 
on each count. 


R J S Harvey QC and D M Fingleton for the appellant. 
J BR Hagan QC and A D Green for the Crown. 
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WIDGERY LJ delivered this judgment of the court: The appellant stood his 
trial on 11th August 1970 at Greater London (Middlesex Area) Quarter Sessions on an 
indictment containing a number of counts. There were three counts of obtaining 
money by false pretences, four counts of obtaining money by deception, and further, 
one count, which was count 8, of obtaining a pecuniary advantage by deception. 
There was a conviction on each of these counts, and he was sentenced to three years’ 
imprisonment concurrent on each count. He now appeals to this court by leave of 
the single judge against his conviction on count 8, and his sentence on the indictment 
as a whole is before the court on a reference by the Secretary of State under s 17 of 
the Criminal Appeal Act 1968. 

I will outline the very brief facts which are relevant to the conviction on count 8. 
They are these. Towards the end of September 1969 the appellant with a Miss Foster, 
who was then living with him, took a tenancy of rooms in the house of a Mr Manek. 
The agreement was that the rent was to be 16 guineas a week, and it was to be paid 
every four weeks in advance. They went into possession on 4th October 1969; they 
did not initially pay the month’s rent in advance which was then due, but that sum, 
namely, {65 for the month of October, was in due course paid. On 1st November 
there became due a further four weeks’ rent for the ensuing month, and Mr Manek, 
the landlord, being dissatisfied with the conduct of the appellant, gave him four weeks’ 
notice to quit, the notice to run from 29th November 1969, and to expire at a date 
late in December that year. It followed that on and from 29th November 1969 the 
appellant owed Mr Manek two months’ rent, the rent which ought to have been 
paid in respect of November and the four weeks’ rent due on the 29th November 
for the four weeks in which the notice was running. 

On 5th December when an obligation to pay {£130 had already accrued in respect 
of those matters, the appellant gave to Mr Manek a cheque for that sum, [130, 
drawn on a bank where he had had an account with a modest balance, and where 
at the relevant time he had no account. The cheque was returned in due course 
from the bank marked ‘no account’. The short, but extremely important, issue of 
law which is raised in this appeal against conviction is whether on those bare facts 
it was open to the jury to convict the appellant of an offence under s 16 of the Theft 
Act 1968, which is in these terms, so far as material: 


‘(1) A person who by any deception dishonestly obtains for himself or another 
any pecuniary advantage shall on conviction on indictment be liable to imprison- 
ment for a term not exceeding five years. 

‘(2) The cases in which a pecuniary advantage within the meaning of this section 
is to be regarded as obtained for a person are cases where—{a) any debt or charge 
for which he makes himself liable or is or may become liable (including one not 
legally enforceable) is reduced or in whole or in part evaded or deferred .. .’ 


The case for the Crown in this matter was that, by giving the cheque which the 
appellant knew was a worthless cheque to Mr Manek, the appellant dishonestly 
and by deception caused the payment of that debt to be deferred. The ground is 
largely new because there is only one other case which has been cited to us in which 
the terms of s 16 have been considered, and it is an anxious matter for the court, 
because it is common ground that the events which I have outlined would not have 
been a criminal offence under the law as it stood before the passing of the 1968 Act. 
When a new Act produces, or appears to produce, criminal responsibility in new 
circumstances, it behoves the court to look with particular care at those circumstances. 
We think that there is no doubt, looking at the Act as a whole, that the intention 
is to broaden criminal responsibility rather than to restrict it, but that is by no means 
an answer to the specific problem which faces us now, of the interpretation of a 
particular section. 
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In the argument of counsel, for which the court is much indebted, a considerable 
distinction has been sought to be made between deferring a debt and deferring 
payment of a debt. There is a trace, or indeed more than a trace, of this distinction 
in the earlier case to which I have referred, R v Page (1), decided in this court on 
26th January 1971. Much contention has been raised whether, when applying 
$ 16, we are concerned to see whether the debt has been deferred, or whether 
all that has happened has been to defer the payment of the debt. This court 
considers that the distinction drawn between deferment of the debt and defer- 
ment of payment of the debt is a misleading and unsatisfactory one. In the 
context of a debt, the only feature of the transaction which involves time is the 
time for performance, the time at which the debt is to be paid. We are unable 
to assist ourselves in the elucidation of this problem by trying to draw distinctions 
between deferring a debt as opposed to deferring payment. It is, we think, in the 
end, a question of whether payment has been deferred to which the section is 
directed, and to which our decision in turn must apply. 

Counsel for the appellant has contended that in order to amount to an offence 
under this section, it is necessary for the prosecution to show that the debtor and 
creditor have put their heads together; have reached a new enforceable agreement 
whereby the terms of the original contract of loan have been altered, and whereby 
the date on which the debt is to be paid has been deferred or postponed. Counsel 
for the appellant recognises, as he must, that since we are concerned here with a 
case of deception, any new contract which the parties might have entered into in 
consequence of that deception is a contract which would on general principles be 
liable to be set aside in future. He submits, however, that apart from the possibility 
of the agreement being set aside in that way, it is necessary that the agreement 
should be a legally enforceable agreement, supported where necessary by considera- 
tion, and that it should be an agreement which remodels the original contractual 
terms between the parties, and thus produces a later date for payment. That, if 
one may so express it, is the extreme view on one side. 

The extreme view on the other side is that it is not necessary to show that there 
has been a new agreement in the ordinary sense in which one uses that expression 
in the law of contract, but that it is sufficient if as a consequence of the deception of 
the defendant the date of payment is in fact deferred. It is argued that that conse- 
quence has ensued in the present case on the basis that when the cheque was given 
by the appellant to Mr Manek and accepted by Mr Manek as a payment of the 
debt, the result was to suspend the creditor’s normal remedies in the courts for the 
enforcement of the debt until the cheque had either been paid or had been returned 
from the bank in the ordinary course. 

Authority for the proposition that the acceptance by a creditor of a cheque has 
that general consequence is to be found in the decision of the Court of Appeal in 
Bolt é Nut Co (Tipton) Ltd v Rowlands, Nicholls & Co Ltd (2). I find it unnecessary to deal 
with the facts of that case, but in the judgment of Harman LJ the effects of acceptance 
of a cheque on the remedies of the creditor are discussed, and he cited with approval 
a passage from 8 Halsbury’s Laws (3rd Edn) p 212, para 362 which reads thus: 


“In the absence of special agreement, a creditor is not bound to accept pay- 
ment of a debt otherwise than in current coin, or in notes of the Bank of England; 
and if he takes a bill, note, or cheque in payment, he may either accept it in 
absolute satisfaction of the debt, in which case he takes the risk of its being 
dishonoured and can only sue on it, or may accept it as a conditional payment 


(1) p 376, ante; [1970] 2 All ER 870. 
(2) [1964] 1 All ER 137, [1964] 2 QB 10. 
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only, the effect of which is to suspend his remedies during the currency of the 
instrument.’ 


It is now well accepted that where a cheque is passed in the ordinary course of 
business, the inference is that it is taken by the creditor not in absolute satisfaction 
of the debt but in conditional payment only, and accordingly as a general principle 
what Harman LJ said in adoption of the extract from 8 Halsbury’s Laws would apply 
in a case like the present. 

Counsel for the appellant has, however, pointed out to us that the consequences 
are not always the same when a cheque is accepted by a landlord in payment of a 
debt for rent. He refers to Belshaw v Bush (1) where Maute J, in giving the judgment 
of the court drew, a distinction between debts for rent and debts of a more general 
kind. He said: 


‘If an agreement were expressly made, that the bill should operate as payment, 
unless defeated by dishonour etc, there is no reason why a suit brought while 
the payment remained undefeated, should not be barred by such agreement: 
and the cases in which a bill given on account of the debt has been held to operate 
as such payment, are to be supported by considering that such an agreement is 
to be implied by law from giving and receiving such security on account of a 
debt on simple contract: and the cases in which the giving of the bill has been 
held not to suspend the remedy on a demand by speciality, or for rent, may 
be accounted for on the ground that the legal implication of an assent that the 
bill shall operate as a conditional payment, does not arise, when, if it did, the 
plaintiff would be deprived of a better remedy than an action on a bill as in 
Davis v Gyde (2), in which, the debt being for rent, the plaintiff would part with 
a remedy by distress...’ 


I refer to that passage to indicate that we have not overlooked counsel for the appel- 
lant’s submission on it, but on the conclusion which the court has reached on this 
matter as a whole the distinction between a debt for rent and a debt of other kinds 
is not material. 

An extreme view, as I have said, in favour of the Crown in this case, and one sup- 
ported by counsel for the Crown in his argument, is that if the result of the giving 
of this cheque were to suspend the landlord’s remedy for recovery of the debt whilst 
the cheque was in the process of being presented and returned, this would be 
a sufficient deferment of the debt to justify the conviction in the court below. As 
I have said, the facts of this case would not have involved the appellant in criminal 
responsibility before 1968, and this court does not think that the mere fact that the 
creditor’s remedies at law are suspended in the manner and for a period such as is 
suggested here, can amount to a deferment of payment of the debt, or deferment 
of the debt, if it comes to that, within the meaning of the section. 

In our judgment, dealing with antecedent debts (and I emphasise that we are 
dealing only with debts antecedent to the alleged deception) we think that the 
Crown has got to prove two essentials. In reaching this conclusion, we are 
influenced by the fact that s 16 is concerned primarily with the advantage 
obtained by an accused and not with the detriment to the victim. The phrase- 
ology of the section makes that perfectly clear, and looking at the section as a whole 
and confining ourselves to antecedent debts, the two matters in our judgment 
which the Crown has to prove are these. First, they must show that the accused 
practised a deception with the intention of inducing the creditor to refrain from 


(1) (1851), 11 CB ror. 
(2) (1835), 2 Ad & El 623. 
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requiring payment on the due date. The whole basis of the offence is deception and 
dishonesty. There must therefore be a deception by the accused, and we think 
that it must be a deception which is intended to induce the creditor to refrain from 
enforcing the payment of the debt on its due date. Secondly, it must be shown 
that the deception was effective, in other words it must be shown that the 
deception has caused the creditor to refrain from requiring payment on the date 
when the debt was originally due. If it can be shown that the necessary deception 
has been practised with the intent to which we have referred, and that in fact and as a 
matter of cause and effect the creditor has been induced to refrain from requiring 
payment on the due date, that in our judgment satisfies the requirements of the 
section in regard to obtaining the deferment of an antecedent debt by deception 
in the statutory terms. 

One must apply that to the present case. In the present case it cannot be doubted 
that Mr Manek’s mental attitude throughout the relevant time was that he wanted 
to get his debt paid as quickly as possible. It may well be right to say in this case 
that the appellant did practice a deception; indeed he did by putting forward a 
worthless cheque as genuine and it may well be right to say that he intended 
to induce the creditor to refrain from requiring payment on the due date. We 
say that that may have been his intention because what undoubtedly underlay 
his action was a desire to have a few days peace of mind before the cheque 
came back and the pressure was on him again. We see no reason in this case to 
doubt that the deception was adequately established, and that it may very well 
have been practised with the intention of inducing the creditor to refrain, at any rate 
for a short time. When one comes to look to the effect of the deception, however, 
it is, we think, quite clear that in this case the mind of Mr Manek was never moved 
to accept a deferment of payment. When the cheque was received by Mr Manek, 
he thought the debt was being paid; he thought that this was the quickest and 
obvious way in which his obligation was going to be satisfied. It never, on the evidence, 
crossed his mind that he was being invited to wait for his money, or that in any sense 
the actions of the appellant were intended to induce him to wait. We find it impossible 
to say in this case that as a matter of cause and effect the deception caused Mr Manek, 
to decide to refrain from pressing for payment. Accordingly it seems to us that 
the second requirement of the offence is not present, and that in the result this 
conviction must be quashed. 

Before concluding this judgment, however, it is appropriate for us to say a word 
or two about some of the other matters which have been canvassed, more especially 
in regard to the other types of debt within the section, namely debts incurred con- 
temporaneously with the deception, and debts which may arise in the future. In 
particular we have been invited by counsel for the Crown to express an opinion on the 
correctness of the decision in R v Page (1), because we are told that it is a matter of con- 
siderable public importance at the present time. In R v Page (1), the appellant went 
to a car hire firm to hire a self-drive car. There was no suggestion that he intended 
to keep the car permanently, therefore there was no question of his having committed 
an offence under s 15 of the Theft Act 1968, but he was required as a condition of 
taking out this self-drive car to pay a sum for the hire and a further sum by way of 
deposit against accident. He gave two worthless cheques to the car hire company 
for those two matters, and as a result he was allowed to take the car away. It was 
contended there at his trial that he had by deception evaded payment of the two 
debts in question and there was, as I have said, some discussion as to the distinction 
between deferring or evading a debt and deferring or evading payment to which 
I have already referred. This court on that occasion came to the conclusion that a 


(1) p 376, ante; [1970] 2 All ER 870. 
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reference to evading a debt in s 16 meant evading payment, and it is perhaps obvious 
from what I have already said about the views of this court in the present matter 
that we subscribe to that view also. Insofar, therefore, as there might be any question 
of the correctness of the decision in R v Page (1) on that point, we would confirm it. 
However, the conviction of this appellant on count 8 must be quashed for the 
reasons which I have given, and it is now necessary for us to turn to consider his 
sentence, referred to us as it is by the Secretary of State. On sentence, we have listened 
with attention to what counsel for the appellant has to say, but this was a grave case; 
it was a case of a man battening on two women to a very serious degree, abstracting 
virtually the whole of their savings in each case, and according to the normal standards 
of sentence applied in this court three years concurrent on these offences was in no 
sense too severe. We see nothing special in this case to justify a departure from our 
normal practice, and come to the conclusion that this appeal, as it now is, against 
sentence must be dismissed. 
Appeal allowed in part. 


Solicitors: Registrar of Criminal Appeals; Solicitor, Metropolitan Police. 
T.R.F.B. 


(1) p 376, ante; [1970] 2 All ER 870. 


QUEEN’S BENCH DIVISION 
(Lorp ParkER, CJ, Wincery, LJ, AND Bripce, J) 
23rd March 1971 


R v LEWES JUSTICES. EX PARTE GAMING BOARD OF GREAT BRITAIN 
R v LEWES JUSTICES. EX PARTE SECRETARY OF STATE FOR HOME 
DEPARTMENT 


Evidence—Crown privilege—Application to Gaming Board for certificate for consent— 
Request to board by police on character and reputation of applicant—Letter from police 
giving information—Alleged criminal libel—Information necessary for proper functioning 
of board—Overriding public interest for non-disclosure. 

Certiorari—Witness summons—lIssue under s 27 (a) of Magistrates’ Courts Act, 1952— 
Witness required to provide documents for which Crown privilege claimed—Inherent 
jurisdiction of Divisional Court. 

A company of which R was a director applied under Sch 2 (b) of the Gaming Act, 
1968, to the Gaming Board for certificates of consent in relation to five bingo clubs. 
On 7th July 1969, the board wrote to the Chief Constable of Sussex, asking for informa- 
tion on the character and reputation of R. The Assistant Chief Constable replied to the 
board in a letter dated 15th September 1969. The certificates were refused. R claimed 
that he had been sent anonymously a copy of the letter of 15th September, and he insti- 
tuted proceedings against the Assistant Chief Constable for criminal libel alleged to 
be contained in the letter of 15th September. On the application of R, witness summonses 
under s 77 of the Magistrates’ Courts Act, 1952, were issued by a justice of the peace, 
requiring the secretary to the Gaming Board and the Assistant Chief Constable to give 
evidence and to produce the letters of 7th July and 15th September. The Attorney- 
General moved the Divisional Court for an order of certiorari to quash the witness 
summonses, claiming Crown privilege for the two letters and producing a certificate 
of the Home Secretary, which stated, inter alia: ‘I consider that if the investigations 
of the board ... are liable to disclosure, other persons will be unlikely to give to the 
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board, and the board will not be able to obtain, the full and frank information which, 
in my view, the board ought to have in order to exercise its statutory functions.’ 

Hep: though the certificate was no longer to be treated by the courts as conclusive, it 
constituted a valid claim for Crown privilege, which could be claimed for any document 
regardless of whoever had possession of it and from wherever it had emanated; it 
was not necessary that the document should have issued from or be in the possession 
or hands of a Department of State; although a claim for privilege based on “candour’ 
alone (ie on the contention that, unless the claim were upheld, persons responsible for 
making reports or giving information would not be candid or frank in doing so) now had 
little validity, in the present case the danger was that the police, who were under no 
duty to provide information to the board, would not, unless the information were made 
the subject of absolute privilege, provide the information; and, since it was necessary 
for the proper functioning of the board that those from whom it required information 
should provide it, there was in this case an overriding public interest for non-disclosure: 
and, therefore, an order of certiorari would be made. 

On the question of jurisdiction, HELD that the court had power to grant the order since 
(i) (Brivce, J., dubitante on this point) the statutory procedure contained in s 2 (2) of 
the Criminal Procedure (Attendance of Witnesses) Act, 1965, covered only a summons 
issued under s 2 (1) and did not relate to a witness summons issued under s 77 of the 
Magistrates’ Courts Act, 1952, and so, as no statutory procedure had been laid down 
for setting aside a witness summons issued under s 77 of the Act of 1952, there was 
power to quash by an order of certiorari; (ii) in any event it was within the inherent juris- 
diction of the Divisional Court to set aside a witness summons if it had been issued in 
abuse of the process of the court or where it was clear that the witness could not give 
relevant evidence. 


Motions by the Gaming Board for Great Britain and by the Home Secretary for 
an order of certiorari to quash and, in the alternative by the Gaming Board, 
to set aside two witness summonses issued by a justice of the peace for East Sussex 
on the application of Henry Rogers whereby Arthur Brian Saunders, secretary to 
the Gaming Board of Great Britain, and Thomas Christopher Williams, the chief 
constable of Sussex, were summoned to appear before a magistrates’ court at Lewes 
on the hearing of an information laid by Mr Rogers against Patrick Ross, the assistant 
chief constable of Sussex, and to give evidence therein and to produce certain 
correspondence specified in the witnesses summons. 


The Attorney-General (Sir Peter Rawlinson QC) and Gordon Slynn for the Home 
Secretary. 

J EF Platts-Mills QC, W T Williams QC and D A R Bradley for Mr Rogers. 

Michael Davies QC and W K Topley for the assistant chief constable. 

R I Kidwell QC and L F Read for the board. 


LORD PARKER CJ: In these proceedings the Attorney-General moves for 
an order of certiorari to quash witness summonses or in the alternative to set aside 
those summonses in whole or in part under the inherent jurisdiction of the court. 
The witness summonses were issued under s 77 of the Magistrates’ Courts Act 1952 
by a justice of the peace for the petty sessional division of Lewes in connection with 
proceedings brought by a Mr Henry Rogers against the assistant chief constable of 
Sussex for criminal libel contrary to s 5 of the Libel Act 1843, that libel being alleged 
to be contained in a letter dated 15th September 1969 from the assistant chief constable 
to the Gaming Board. The two witness summonses are first against Arthur Brian 
Saunders, the secretary to the Gaming Board, requiring him to give evidence and to 
produce a number of documents, including the letter of 15th September 1969. The 
second witness summons is directed to Thomas Christopher Williams, the chief 
constable of Sussex, requiring him to produce a copy of that letter. So far as docu- 
ments are concerned, it has been agreed that the only two documents required are 
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first the letter of 15th September 1969, the original of which will be in the possession 
of the Gaming Board, and the copy with the chief constable, and secondly the original 
and copy of a letter from the Gaming Board dated 7th July 1969 to which the letter 
of 15th September was a reply. 

The matter arises, quite shortly, in the following way. Some time ago a company 
called RHD (Eastbourne) Ltd, of which Mr Rogers was a director, applied under the 
Gaming Act 1968 for certificates of consent in regard to five bingo clubs. In the end, 
the applications for those certificates were refused, and it was after that had 
happened that Mr Rogers claims to have received a copy, sent to him anonymously, 
of the letter of 15th September 1969. He claims that that letter was not only deroga- 
tory but false in the information that it gave to the Gaming Board, and in the criminal 
proceedings he seeks to clear his name. 

The Attorney-General claims Crown privilege in regard to those two documents, 
and for that purpose he puts in a certificate of the Home Secretary claiming privilege. 
Before referring to that certificate in any detail, it is, I think, convenient to look for a 
moment at the Gaming Act 1968 in order to see what the functions of the Gaming 
Board are. By s 10 of that Act, a board known as the Gaming Board was constituted. 
By s 10 (3) it was provided: 


‘It shall be the duty of the board to keep under review the extent and character 
of gaming in Great Britain and, in particular, to keep under review the extent, 
character and location of gaming facilities which . . . (b) are the subject of 
applications for the grant or renewal of such licences or such registration, and 
to perform such other functions as are assigned to the Board by this Act.’ 


Schedule 2 deals with the applications for grants of certificates of consent which are a 
condition precedent to applying to the licensing justices for a licence. By Sch 2, para 4, 
it is provided: 


‘(5) Subject to sub-paragraph (4) of this paragraph, in determining whether to 
issue to an applicant a certificate consenting to his applying for the grant of a 
licence under this Act in respect of any premises, the Board shall have regard 
only to the question whether, in their opinion, the applicant is likely to be cap- 
able of, and diligent in, securing that the provisions of this Act and of any regu- 
lations made under it will be complied with, that gaming on those premises will 
be fairly and properly conducted, and that the premises will be conducted 
without disorder or disturbance. 

‘(6) For the purposes of sub-paragraph (5) of this paragraph the Board shall in 
particular take into consideration the character, reputation and financial standing 
—(a) of the applicant, and (b) of any person (other than the applicant) by whom, 
if a licence were granted on the relevant licence application, the club to which 
the consent application relates would be managed, or for whose benefit, if a 
licence were so granted, that club would be carried on, but may also take into 
consideration any other circumstances appearing to them to be relevant in 
determining whether the applicant is likely to be capable of, and diligent in, 
securing the matters mentioned in that sub-paragraph.’ 


It is common knowledge, and indeed this is referred to in the Court of Appeal case of 
R v Gaming Board for Great Britain; ex parte Benaim (1), that the object of Parliament in 
setting up this legislation was to avoid so far as possible the conduct of gaming clubs 
getting into the hands of or being associated with the criminal classes, and for that 
purpose Parliament took the extreme measure of setting up the Gaming Board 


(1) [1970] 2 All ER 528, [1970] 2 QB 417. 
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with powers enabling them in their discretion to grant or refuse certificates of con- 
sent. It is quite clear from Sch 2, para 4, to which I have referred, that it was their 
duty to make enquiries, among other things, as to the character, reputation and 
financial standing of, amongst others, Mr Rogers. 

It was in those circumstances that the Home Secretary gave a certificate claiming 
Crown privilege in the present case for the letter to the Sussex Constabulary asking 
for information and for the reply of the assistant chief constable. By paras 6 and 7 
of that certificate the Home Secretary states: 


‘6. For the purposes of forming an opinion in accordance with paragraph 4 (5) 
of Schedule 2 to the Act the board are in my view entitled, if not required, to 
make inquiries into the matters specified in paragraph 4 (6) of the schedule 
and other circumstances which appear to them to be relevant in determining 
the matters specified in paragraph 4 (5) thereof, and to discuss and consider 
the information obtained by the Board as a result of such inquiries. 

‘7. I understand that the board employs inspectors for the purpose inter alia 
of making such inquiries, and that in addition to making inquiries of other 
persons who in the opinion of the board or its officials can furnish relevant 
information, the board causes inquiries to be made of the police. When the 
board was set up the Home Office gave approval to such inquiries being made 
of the police.’ 


The Home Secretary goes on to say that he has read and carefully considered the two 
documents in question, and then in para 12 of the certificate he claims the privilege 
in this form: 


‘In order to be able to form an opinion as to the matters specified in paragraph 
4 (5) of Schedule 2 to the Act and in particular (i) as to whether an applicant 
is likely to be ->pable of, and diligent in, securing that the Act and any regula- 
tions thereunder are complied with, and (ii) as to the character and reputation 
of the persons referred to in paragraph 4 (6) of the said schedule, and in order 
otherwise to be able to fulfil their functions under the Act, it is in my view 
essential that the board should be able to make inquiries and to receive full, 
frank and detailed information in confidence and without fear on the part of 
the board or its officers, or of the person or body giving such information, that 
such information and the sources thereof will be disclosed subsequently. I con- 
sider that if the investigations of the board and information given to the board 
are liable to disclosure, other persons will be unlikely to give to the board, and 
the board will not be able to obtain the full and frank information which in my 
view the board ought to have in order to exercise its statutory functions. In 
particular it would in my view seriously hamper the work both of the police 
and of the Gaming Board if information given by the former to the board were 
liable to production.’ 


Let me say at once that for my part I am quite satisfied that prior to the recent 
decision of the House of Lords in Conway v Rimmer (1), that certificate of the Home 
Secretary would have been treated by the courts as really conclusive of the matter. 
It is said, however, that as a result of that decision, these documents are not the 
subject of Crown privilege. The first thing that is clear from Conway v Rimmer, 
and I do not propose to read it or passages from it in any detail, is that what was 
always looked on originally as the sanctity of the certificate of the Minister has gone. 
Secondly, it is clear that privilege can no longer be claimed alone, as it were, on the 
grounds so often put forward in these cases that unless privilege is upheld, no one 


(1) [1968] 1 All ER 874; [1968] AC 910. 
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will give a frank, honest and full reply to a question, or make a frank report. Such 
cases have conveniently from time to time been referred to as ‘candour’ cases. Unless 
privilege is claimed, it is said that those responsible for making reports, minutes 
and giving information will not be candid and frank in their replies. 

Further, in Conway v Rimmer it was decided that in each case it was necessary 
to balance rival public interests, the public interest that might result from disclosure 
and the public interest involved in denying a litigant material evidence, whether 
in civil or criminal proceedings. In the present case this evidence consists of the 
very document on which his case is based. 

Counsel for Mr Rogers in the light of Conway v Rimmer has taken really what are 
I think three separate points. He says in the first instance that Crown privilege 
does not arise unless the document in question has emanated from a Department 
of State, or is in the possession of, or in the hands of a Department of State. I confess 
that I have never thought of Crown privilege as limited in that respect, albeit those 
may be the most usual cases where it arises. Indeed when one reads Conway v Rimmer 
it seems to me perfectly clear that Crown privilege can be claimed for a document 
whosoever has possession of it and from wherever it has emanated. It is sufficient, 
perhaps, in this connection to refer to the speech of Lorp Rem where he said: 


“These cases open up a new field which must be kept in view when considering 
whether a Minister’s certificate is to be regarded as conclusive. I do not doubt 
that it is proper to prevent the use of any document, wherever it comes from, 
if disclosure of its contents would really injure the national interest, and I do 
not doubt that it is proper to prevent any witness, whoever he may be, from 
disclosing facts which in the national interest ought not to be disclosed.’ 


The second point taken is that this claim for privilege is really within the ‘candour’ 
class of case. It is suggested that the claim is really this, that unless the police are 
protected, they will not give honest and frank information. It is true that their 
Lordships in all the speeches in the House of Lords thought little of the claim for 
privilege based on this type of case, the ‘candour’ case. The Attorney-General, in 
answer to one of my Lords in the course of argument, said that the claim for privilege, 
to put it generally, on the ground of candour or lack of candour had gone. I am by 
no means prepared to go to that length, although I think that it is clear from all 
the speeches of their Lordships that an argument based on candour alone had very 
little validity. 

This, however, as it seems to me is not such a case. The typical cases in regard to 
candour are cases where somebody, maybe a civil servant, or even a Minister, is 
under a duty to give some information or to write a report, and in such cases it 
was said by their Lordships that it is difficult to think that anybody whose duty 
it is to make a fair and honest report will not do so even though no claim for absolute 
privilege is made. This, however, as I see it is not such a case. The danger here if 
privilege is not claimed, is not that the answer will be the less frank or honest, but 
the danger is that there will be no answer at all. As it seems to me, unless they had 
some protection the police would be fully entitled to say: ‘It is no part of our duty 
to give information to the Gaming Board. We are not going to give any information 
at all.’ They have acted as informants to the Gaming Board at the request or with 
the approval of the Home Office and, as it seems to me, the police are entitled to 
say: ‘Yes, we will do that; we will give full and frank information, provided you, 
the Home Office, see that we are protected.’ That seems to me quite a different 
sort of case. Here, when one analyses the position, one sees tha tone of the duties 
which the Gaming Board have to perform is to prevent gaming clubs getting into 
unsatisfactory hands. It is their duty to collect information wherever they can, 
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including the police, and unless some protection is given to those who supply infor- 
mation, no one will supply any information. It is one thing to say that they can 
claim qualified privilege in libel proceedings; it is quite another thing to say that they 
will have to run the risk of being sued or prosecuted for libel albeit without success. 

It is then said by counsel for Mr Rogers that, as was said in Conway v Rimmer (1), one 
must in any event balance the two public interests involved. He says here what is 
undoubtedly true, that this claim for criminal libel fails unless the document of 
15th September 1969 is produced. In my judgment, however, once one finds, as I 
do find, that it is really necessary for the proper functioning of the Gaming Board 
that those of whom it requires information should give information, and give infor- 
mation which is frank and candid, then as it seems to me there can be only one 
answer to the question, namely that the overriding public interest is for non-disclosure. 

Finally counsel for Mr Rogers takes the point that in any event the procedure in 
this court is wrong. As I understand it, his argument is based on the Criminal Proce- 
dure (Attendance of Witnesses) Act 1965. By s 8 of that Act subpoenas in respect 
of any proceeding for the purpose of which a witness summons may be issued under 
s 2 of that Act or in respect of any proceedings for the purpose of which a summons 
may be issued under s 77 of the Magistrates’ Courts Act 1952 were abolished. In 
other words, from the coming into force of the Criminal Procedure (Attendance 
of Witnesses) Act 1965, subpoenas in a limited class of case were abolished, and 
amongst the type of proceedings in which subpoenas were abolished were witness 
summons issued in magistrates’ courts. When one turns to s 2 of the 1965 Act, it is 
provided : 

‘(1) For the purpose of any criminal proceedings before a court of assize or 
quarter sessions a witness summons, that is to say, a summons requiring the 
person to whom it is directed to attend before the court and give evidence or 
produce any document or thing specified in the summons, may be issued out 
of that court or out of the High Court. [Note that ‘witness summons’ is there 
defined and that it is only for the purpose of any criminal proceedings before a 
court of assize or court of quarter sessions.] 

‘(2) [which provides for the procedure for setting aside such a witness summons] 
If any person in respect of whom a witness summons has been issued applies 
to the court out of which the summons was issued or to the High Court, and 
satisfies the court that he cannot give any material evidence or, as the case may be, 
produce any document or thing likely to be material evidence, the court may 
direct that the summons shall be of no effect.’ 


Notwithstanding that sub-s (2) follows sub-s (1) in the same section, counsel for Mr 
Rogers boldly argues that sub-s (2) covers a witness summons issued under s 77 of 
the Magistrates’ Courts Act 1952. I am quite unable to accept that argument. It 
seems to me abundantly clear that the witness summons the setting aside of which 
is dealt with in sub-s (2) is the witness summons issued under sub-s (1), ie for the 
purpose of any criminal proceedings before a court of assize or quarter sessions. 
If counsel for Mr Rogers were right, then this procedure would be wrong in that the 
proper course would be to apply to the magistrates’ court itself to set aside the 
witness summons or to apply to the High Court, which in this case would be to a 
master in chambers. However, I am quite unable to accept the argument that this is 
a case covered by s 2 (2) of the Act of 1965. 

As it seems to me, Parliament has not laid down any statutory method by which a 
witness summons issued under s 77 of the Act of 1952 can be set aside. In R v Hove 
Justices, ex parte Donne (2), this court did set aside such witness summonses by means 


(1) [1968] 1 All ER 874; [1968] AC 910. 
(2) 131 JP 460; [1967] 2 All ER 1253. 
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of an order of certiorari to quash. The matter was never argued there at all, and 
the court dealt with the matter in what appeared the most expeditious way of setting 
aside the witness summonses. For my part, 1 am prepared to accept that this could 
be done by way of certiorari, and for this reason, that before the justice of the peace 
has jurisdiction to issue a witness summons he must be satisfied, as the witness 
summons itself states, that in the case of documents the proposed witness is likely 
to be able to produce documents likely to be material evidence. On an ex parte 
application he so finds and issues a witness summons. 

If, as this court now holds, Crown privilege is applicable, then it turns out that the 
magistrate is wrong and that the witness concerned is not able to produce a document 
which is likely to be material evidence, in other words, the magistrate has given 
himself jurisdiction to issue the witness summons by what turns out to be a wrong 
finding of fact. In those circumstances it does seem to me that there are grounds 
for saying that the matter can be dealt with by an order of certiorari to set aside the 
witness summonses altogether. 

Having said that, however, I am quite satisfied that in any event it is within the 
inherent jurisdiction of this court, just as it was before subpoenas were abolished, 
to set aside a witness summons if there has been an abuse of the process of the court 
or if it is clear in fact that the witness cannot give relevant evidence. In these circum- 
stances while I conceive that an application could be made to a magistrates’ court 
itself to set aside the witness summons, it is also possible for this court, and often that 
is the most convenient course, to set it aside itself. Accordingly, I have come to the 
conclusion here that these two witness summonses should be set aside insofar as 
they require the production of these two documents. 


WIDGERY LJ: | entirely agree with the judgment which has just been 
delivered. As Lorp Parker CJ has pointed out, the sanctity of the Minister's certi- 
ficate, which used so often to prevail in these cases before 1968, has gone by reason 
of the decision of the House of Lords in Conway v Rimmer (1), and that which has 
taken its place can, I think, conveniently be expressed in the words of Lorp REID. 
In his speech at that point Lorp Ren said: 


‘I would therefore propose that the House ought now to decide that courts 
have and are entitled to exercise a power and duty to hold a balance between 
the public interest, as expressed by a Minister, to withhold certain documents 
or other evidence, and the public interest in ensuring the proper administration 
of justice. That does not mean that a court would reject a Minister’s view: 
full weight must be given to it in every case, and if the Minister’s reasons are 
of a character which judicial experience is not competent to weigh then the 
Minister’s view must prevail; but experience has shown that reasons given for 
withholding whole classes of documents are often not of that character. For 
example a court is perfectly well able to assess the likelihood that, if the writer 
of a certain class of document knew that there was a chance that his report 
might be produced in legal proceedings, he would make a less full and candid 
report than he would otherwise have done.’ 


Approaching the matter in that light, one finds that most claims for privilege tend 
to fall into one of two groups. The first are claims based on the actual contents of 
the documents, it being said by the Crown’s representative that the document dis- 
closes facts which, if made public, will be injurious to the public interest. The second 
group of cases are those where it is said that the character of the document is such 
that, if privilege is not afforded in respect of it, the production of documents of a 


(1) [1968] 1 All ER 874; [1968] AC 910. 
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similar character or class in future may be inhibited to the prejudice of the public 
service. 

The present case does not come into the first group; it is not suggested that the 
actual information disclosed in the letters in question would be damaging to the 
public interest if the public bore that knowledge. What is said in this case is that 
the matter falls into the second group in that the type of report which was made by 
the police in this case is a type of report which the future functioning of the Gaming 
Board will require to be produced from time to time, and it is said that if privilege 
is not granted in respect of these letters the result in future will be, not to put it to 
strongly, to dry up a vital source of supply of information to the Gaming Board. In 
principle the objection is not unlike that which has been raised from the earliest 
times when a police officer is asked to disclose the sources of his information. It is 
well recognised that the disclosure of such sources will dry up the source, and 
although the two cases are not by any means identical, they have, in my judgment, 
a great deal of common ground. 

So far as this particular case and these particular documents are concerned, the 
Secretary of State has certified that in his opinion it would be injurious to the public 
interest to produce these documents, and it is necessary to withhold them from 
production for the proper functioning of the public service. He has chosen there the 
precise phrase recommended by Lorp Rein in Conway v Rimmer (1) as being the 
determining factor to which the court should look in deciding whether, in cases of the 
second group, the possible injury to the public through the publication, outweighs 
the undoubted injury to the public through a restriction in the operation of the 
course of justice. The Minister here has certified that in this case that test is satisfied. 
He does so with an intimate knowledge of the requirements of the Gaming Board 
and of the functioning of the police forces. Although we are not bound to accept the 
same view, his opinion expressed in that way and expressed in these circumstances 
is one which, in my judgment, carries great weight, and not only that; I personally 
am impressed by the opinion which he has expressed, and I think that it is right. I 
think that it is quite proper to say in the context of this case that if one once permitted 
general publication of information of this kind, those who supply the information 
would be minded to supply it no more. Lorp Parker CJ has pointed out that the 
police are not bound to supply references for people on request. They are not bound, 
as I understand it, to supply the Gaming Board with the vital information which at 
present they supply. The effect of denying the Crown’s privilege in this case might 
be in the Minister’s view to dry up that sort of information, and I think this is a 
perfectly proper approach to the question; it is one with which I agree, and 
accordingly I also am of opinion that the claim of privilege is valid. 

Counsel for Mr Rogers has made much of the point, and properly made much 
of the point, that this case is not unlike earlier cases where it was said that a failure 
to award privilege would result in a lack of candour in future reports of the same kind. 
I think that it is an over-simplification to say that Conway v Rimmer (2) has disposed 
of the so-called candour cases. What Conway v Rimmer, in my judgement, has disclosd 
is that before that decision there were many cases in practice where privilege was 
successfully claimed on no better or other ground than the so-called lack of candour 
ground. What the learned Law Lords in Conway v Rimmer are pointing out is that in 
a great many cases there is really no substance in the ‘lack of candour’ argument. 
They are pointing out for the future that in many instances of public servants who 
are under a duty to supply information, those servants are not in fact likely to be 
affected in their candour by the prospect or lack of prospect of publication. Conway 
v Rimmer is a warning to us for the future not lightly to accept the ‘lack of candour’ 
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argument, because in many instances it will on investigation be found to be insufficient 
to tip the balance in favour of the Crown’s claim for privilege. That claims based 
on lack of candour can in theory still arise I do not doubt, but I suspect they will be 
rare in practice. 

In my judgment, the real answer to the present case is that, as LorD PARKER CJ 
has said, this is not simply a lack of candour claim; it is a danger, according to the 
Minister, of the supply of information drying up. That is quite a different matter, 
and, in my opinion, fully justifies the claim being made. I too would allow certiorari 
to go. 


BRIDGE J: On the substance of the matter I agree with both judgments which 
have been delivered. It is said in an attack on the basis of the Secretary of State’s 
claim for privilege that its rationale has been undermined in advance by the reason- 
ing of their Lordships in Conway v Rimmer (1). In the light of that attack, I am com- 
forted to discover, as it seems to me, that that very rationale is foreshadowed in a 
passage from the judgment of Lorp Denninc MR, not a noted enthusiast for the 
doctrine of Crown privilege as it was understood before Conway v Rimmer, in R v 
Gaming Board for Great Britain, ex parte Benaim (2) which was referred to by Lorp 
PARKER CJ. Lorp DENNING said apropos the Gaming Board: 


‘Seeing the evils that have led to this legislation, the board can, and should, 
investigate the credentials of those who make application to them. They can, 
and should, receive information from the police in this country or abroad, who 
know something of them. They can, and should, receive information from any 
other reliable source. Much of it will be confidential. But that does not mean 
that the applicants are not to be given a chance of answering it. They must be 
given the chance, subject to this qualification: I do not think that they need 
tell the applicants the source of their information, if that would put their infor- 
mant in peril or otherwise be contrary to the public interest. [After a reference 
to the authorities which established the proposition that the identity of police 
informers is never to be disclosed, Lorp DeNNniNG MR continued :] Thatreasoning 
applies with equal force to the enquiries made by the board. That board was 
set up by Parliament to cope with disreputable gaming clubs and to bring 
them under control. By bitter experience it was learned that these clubs had a 
close connection with organised crime, often violent crime, with protection 
rackets and with strong-arm methods. If the board were bound to disclose their 
sources of information no one would “tell” on those clubs, for fear of reprisals. 
Likewise with the details of the information. If the board were bound to disclose 
every detail, that might itself give the informer away and put him in peril.’ 


On the procedural point as to the jurisdiction of this court to grant the relief sought 
by the Attorney-General, for my part I entertain some doubt whether it can properly . 
be said in the circumstances that certiorari lies on the ground that the justices who 
issued the summons under s 77 of the Magistrates’ Courts Act 1952 had no jurisdic- 
tion, and I prefer not to decide the matter on that ground. But I entertain no doubt 
that the old inherent jurisdiction of this court to control criminal proceedings in 
inferior courts, which extended to setting aside subpoenas issued for the purpose of 
criminal proceedings in magistrates’ courts on the ground inter alia, that they were 
an abuse of the process of the court, or on similar grounds, survives s 77 of the Magis- 
trates’ Courts Act 1952 which, as Lorp ParKER CJ has pointed out, provides no 


(1) [1968] 1 All ER 874: [1968] AC 910. 
(2) [1970] 2 All ER 528, [1970] 2 QB 417. 
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alternative statutory remedy in this situation, and it is a proper exercise of that 
inherent jurisdiction to set aside the summons in this case. 
Order for certiorari. 


Solicitors: Treasury Solicitor; Gates ¢ Co, Brighton; T Lavelle, Lewes; Gregory, 


Rowcliffe & Co. 
T.R.F.B. 


QUEEN’S BENCH DIVISION 
(LorD ParRKER, CJ, Wipcery, LJ, AND BEAN, J) 
29th March 1971 
FORD v FALCONE 


Criminal Law—Vagrancy—Indecent exposure with intent to insult female—Exposure in 
private room—Vagrancy Act, 1824, s 4, as amended by Criminal Justice Act, 1925, 
S$ 42. 

In view of the amendment made to s 4 of the Vagrancy Act, 1824, by s 42 of the 
Criminal Justice Act, 1925, which repealed the words in s 4 ‘in any street, road or public 
highway, in the view thereof, or in any place of public resort’, the commission of the 
offence of wilfully, openly, lewdly and obscenely exposing the person with intent to 
insult a female is no longer limited to exposure in a public place. Exposure in a private 
place, such as a room in a house, will now constitute an offence under s 4. 


Case State by a metropolitan magistrate. 

On 14th September 1970 an information was preferred by the appellant, David 
Ford, a constable of the Metropolitan Police, against the respondent, Pasqualino 
Falcone, charging that he on 12th September 1970 at 169 Old Brompton Road, London 
SW5 wilfully, lewdly, openly and obscenely exposed his person with intent to insult 
a female contrary to s 4 of the Vagrancy Act 1824, as amended by s 42 of the Criminal 
Justice Act 1925. 

At the hearing of the information at Marlborough Street Magistrates Court on 
24th September and 7th October 1970, evidence was given by and on behalf of the 
appellant to the following effect. Shortly before noon on 12th September 1970 
Mrs June Walker went to room 18, which was occupied by the respondent at 169 Old 
Brompton Road, for the purpose of collecting rent from the respondent. Mrs Walker 
knocked on the door of room 18 and was invited by the respondent to enter. On 
entering the room Mrs Walker picked up the rent book, but observed that there was 
no money therein. The respondent was in bed, but had no clothing on the upper 
part of his body, so Mrs Walker turned to leave. As she did so, the respondent 
called out ‘Here you are’, and Mrs Walker turned back towards the respondent, 
thinking that he was going to give her the rent. Mrs Walker saw that the respondent 
was then out of bed and that his underpants were pulled down below his thighs. 
The respondent was holding his exposed penis in both of his hands and making 
movements with his hands. The respondent said to Mrs Walker ‘Here you are 
—come here, I'll show you what I do to the young girls’. Mrs Walker left the 
room and shouted for another of the tenants. The appellant was then called to the 
room and saw that the respondent was wearing only his underpants. Mrs Walker 
complained to the appellant in the presence of the respondent of the respondent's 
behaviour, whereupon the appellant cautioned the respondent who said: ‘It’s a 
mistake, I must have been scratching myself.’ 
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At the conclusion of the evidence called by and on behalf of the appellant the 
magistrate adjourned the hearing of the information to 7th October 1970 so that 
both parties could be legally represented. At the adjourned hearing of the informa- 
tion on 7th October 1970 it was contended on behalf of the respondent that there 
was no case for him to answer in law because the word ‘openly’ in s 4 of the Vagrancy 
Act 1824 meant in a place of public resort, whereas the acts complained of occurred 
within the privacy of the respondent’s room. 

It was contended on behalf of the appellant that the word ‘openly’ in the context 
of s 4 of the Vagrancy Act 1824 meant ‘without concealment’; that in other parts 
of the Act the words ‘public place’ were specifically referred to; and that the offence 
created by the Act should be contrasted with the common law offence of public 
nuisance in that it was intended to apply to both public and private places, and that 
accordingly the appellant had prima facie proved the offence disclosed by the 
information. 

The magistrate was of the opinion that the Vagrancy Act 1824 was aimed at pre- 
venting misbehaviour by or towards persons in the streets; that an act in a private 
room was not within the scope of the Act, and that on a proper construction of s 4 
of the Act the word ‘openly’ referred to acts occurring in a public place. He accord- 
ingly dismissed the information, without calling on the respondent to answer the 
case against him. The appellant appealed. 


D H Farquharson for the appellant. 
The respondent did not appear and was not represented. 


BEAN J: This is an appeal by way of Case Stated from a decision of Sir John 


Aubrey-Fletcher, one of the metropolitan stipendiary magistrates, and it raises a 
short and interesting point under the Vagrancy Act 1824. An information had been 
laid against the respondent in respect of an incident that took place on 12th September 
1970 at 169 Old Brompton Road in London when he was alleged wilfully, openly, 
lewdly and obscenely to have exposed his person with intent to insult a female 
contrary to s 4 of the Vagrancy Act 1824. 

The short facts of that incident were that his landlady apparently had gone to his 
room with a view to collecting his rent, and while she was in the room he exposed 
his person to her quite deliberately, and added a few offensive words in addition. 
The learned stipendiary magistrate hearing the facts adjourned the matter for both 
parties to be legally represented, and, having heard legal argument, then expressed 
the opinion that the 1824 Act 


‘was aimed at preventing misbehaviour by or toward persons in the streets; 
that an act in a private room was not within the scope of the said Vagrancy Act, 
and that upon a proper construction of the said section 4 of the said Vagrancy 
Act the word “openly” referred to acts occurring in a public place.’ 


The relevant part of s 4 as originally enacted read thus: 


‘every person wilfully, openly, lewdly, and obscenely exposing his person 
in any street, road, or public highway, or in the view thereof, or in any place of 
public resort, with intent to insult any female.’ 


committed an offence. Had the wording remained like that there is no doubt that 
this court would have supported the ruling of the learned stipendiary magistrate. 
But under the Criminal Justice Act 1925, s 42, the words ‘in any street, road, or public 
highway, or in the view thereof, or in any place of public resort’ were repealed so that 
the relevant part of s 4 now reads that it is an offence for a person ‘wilfully, openly, 
lewdly, and obscenely [to expose] his person with intent to insult any female’. 
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Having regard to the deliberate nature of the amendment, it would seem that 
what happened in this case does prima facie fall fairly and squarely within the 
amended words of s 4 of the Vagrancy Act 1824, and, accordingly, in my judgment, 
this appeal ought to be allowed, and this matter ought to be referred back to the 
stipendiary magistrate to hear the case and then make his decision. 


WIDGERY LJ: I agree. 


LORD PARKER CJ: I also agree. 
Case remitted. 
Solicitor: Solicitor, Metropolitan Police. 
T.R.F.B. 


QUEEN’S BENCH DIVISION 
(PHILLIMORE AND STEPHENSON, LJJ, AND WALLER, J) 
6th, 7th May 1971 
R v KNIGHTLEY 


Road Traffic—Driving with blood-alcohol proportion exceeding prescribed limit—Specimen 
for laboratory test—Hospital patient—Notification to medical practitioner of proposal 
to make ‘requirement’—Failure to include in notification statutory warning of possible 
consequences of refusal—Road Safety Act, 1967, s 3 (2), (3), (10). 

By s 3 (2) of the Road Safety Act, 1967: “A person while at a hospital as a patient may 
be required by a constable to provide at the hospital a specimen for a laboratory test... 
but a person shall not be required to provide a specimen for laboratory test under this 
subsection if the medical practitioner in immediate charge of the case is not first notified 
of the proposal to make the requirement or objects to the provision of a specimen 
on the ground that its provision, the requirement to provide it, or warning under sub-s (10) 
of this section would be prejudicial to the proper care or treatment of the patient.’ 

In order to comply with the provisions of the aforementioned subsection, the medical 
practitioner must be notified not only that the patient will be required to provide the 
specimen, but also that the patient will receive at the time of the requirement the statu- 
tory warning under s 3 (10) that failure to provide the specimen may render him liable 
to penalties. Where there has been an omission to notify the medical practitioner of 
the proposal to give the statutory warning, the omission cannot be cured by a subsequent 
warning given to the patient in the presence of the medical practitioner. 


Road Traffic—Failure to supply specimen—Reasonable excuse—Concession—Direction to 
jury on effect of concession—Road Safety Act, 1967, s 3. 

On a charge under s 3 (3) of the Act of failing to provide a specimen for a laboratory test 
without reasonable excuse, where there is evidence that the defendant had suffered 
from concussion the jury should be directed to consider whether the concussion confused 
his mind to the extent of affording him a reasonable excuse for refusing to supply the 
specimen. 


AppeaL by Alan James Knightly, who was convicted at Hertfordshire Quarter 
Sessions of failing to supply a specimen for a laboratory test, contrary to the Road 
Safety Act 1967, s 3 (3), and was sentenced to four months’ imprisonment and 
disqualified from driving for 12 months. 


C P B Purchas for the appellant. 
J P D Wadsworth for the Crown. 
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STEPHENSON LJ delivered the following judgment of the court: On 30th 
March 1971 the appellant was convicted at Hertfordshire Quarter Sessions of failing to 
supply a specimen contrary to s 3 (3) of the Road Safety Act 1967. The particulars 
of the offence were that on 6th September 1970 in the county of Hertfordshire, 
while a patient at Lister Hospital, Hitchin, without reasonable excuse, he failed 
to provide a specimen for a laboratory test when required to do so by a constable. 
He was then subject to a sentence of three months’ imprisonment, suspended for 
two years by Luton Magistrates’ Court on 29th April 1970, for dishonestly handling a 
stolen motor car. He was accordingly sentenced to four months’ imprisonment 
for his 1971 offence, and his suspended sentence was put into effect concurrently. 
He was disqualified from driving for 12 months. He applies to this court for leave 
to appeal against conviction and sentence. 

Counsel for the appellant has put forward two grounds in support of his application 
for leave to appeal against conviction which this court thinks ought to succeed. 
We need not, therefore, trouble about other grounds; we shall treat these applications 
as appeals and we shall quash the conviction and sentence for reasons which will 
appear from this judgment. 

On the night of 5th September 1970 the appellant drove his motor car into collision 
with another vehicle at a road junction at Letchworth and was then taken to Lister 
Hospital at about 12.50 am on 6th September where he was in the charge of a Mr 
Ralte, and was visited by two police officers. In the appellant’s presence one police 
officer said to Mr Ralte: ‘I wish to ask [the appellant] for a specimen of breath. 
Have you any objection?’ The doctor said: ‘If he is able to discharge himself he 
must be fit’. The police officer then said to the appellant: ‘I have reason to believe 
you were the driver of a Mini car which was involved in an accident at Letchworth 
to-night’. He said: ‘Yes, that is right’, and he gave the completely true and proper 
answer of the number of the car: ‘8641 KF’. The police officer said: ‘I require you 
to take a breath test. Do you consent?’ He replied: “No, I don’t think I am fit 
enough’. The police officer said to Mr Ralte: ‘I wish you to ask him to supply a 
sample of blood or urine’, and the doctor said: “He is fit enough to give one’. The 
police officer then said to the appellant in Mr Ralte’s presence: 

‘I require you to give a specimen for the purpose of a laboratory test. You will 
be supplied with part of that specimen. Failure to provide the specimen of 
blood or urine may make you liable to imprisonment, a fine and disqualification.’ 


The appellant said: ‘Yes’, and the police officer then said: “Which will it be?’ to be 
told by the appellant, ‘Blood’. After the police surgeon arrived, about 40 minutes 
later, the appellant changed his tune and refused to give a specimen of his blood 
unless his solicitor was present. ‘I want him to argue’, said the appellant, ‘whether 
I am fit enough to give a sample’. He maintained that refusal and was, therefore, 
prosecuted for an offence against s 3 (3). 

Mr Ralte was an orthopaedic surgeon, a fellow of the Royal College of Surgeons, 
with over ten years’ experience of casualty work. On examining the appellant he 
admitted that he could find nothing wrong with him except a cut above his left eye. 
X-rays disclosed no fracture. The doctor appears to have had some difficulty in 
expressing himself clearly in the English language, and to have expressed differing 
views on whether the appellant was drunk and how sensible and relevant his con- 
versation was. But he agreed that many symptoms of concussion and drunkenness 
were similar. The appellant had made a written statement on 15th September in 
which he informed the police that he could remember nothing between 11.50 pm on 
5th September and 3.00 am on 6th September. That he repeated in his evidence 
to the jury. The other evidence called by counsel for the appellant was that of a 
neuro-surgeon, Mr Gleave, who had read the notes of Mr Ralte’s evidence and 
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examined the appellant on the morning of the day on which he gave evidence. He 
was of the opinion that the appellant’s condition in hospital was consistent with 
diagnosis of post-traumatic amnesic phase following cerebral concussion. It was 
conceded by the Crown that there was some concussion, and the issue for the jury 
was whether it had produced a condition which constituted a reasonable excuse for 
the appellant’s failure to provide a specimen of his blood or urine. 

Counsel for the appellant’s first point related to that same issue, but we will deal 
with his second point first. It is this, that the learned deputy chairman should have 
upheld his submission made on behalf of the appellant that, on a proper construction 
and interpretation of s 3 (2) of the Road Safety Act 1967, it was necessary for the 
medical practitioner in immediate charge of the case to be notified of his intention 
to give warning under s 3 (10) of the Act. Section 3 provides: 


‘(z) A person while at a hospital as a patient may be required by a constable 
to provide at the hospital a specimen for a laboratory test—(a) if it appears to a 
constable in consequence of a breath test carried out on that person under 
section 2 (2) of this Act that the device by means of which the test is carried out 
indicates that the proportion of alcohol in his blood exceeds the prescribed limit; 
or (b) if that person has been required, whether at the hospital or elsewhere, to 
provide a specimen of breath for a breath test, but fails to do so and a constable 
has reasonable cause to suspect him of having alcohol in his body; but a person 
shall not be required to provide a specimen for laboratory test under this sub- 
section if the medical practitioner in immediate charge of his case is not first 
notified of the proposal to make the requirement or objects to the provision of 
a specimen on the ground that its provision, the requirement to provide it or a 
warning under subsection (10) of this section would be prejudicial to the proper 
care or treatment of the patient... (10) A constable shall on requiring any person 
under this section to provide a specimen for a laboratory test warn him that 
failure to provide a specimen of blood or urine may make him liable to imprison- 
ment, a fine and disqualification, and, if the constable fails to do so, the court 
before which that person is charged with an offence under section 1 of this Act 
or this section may direct an acquittal or dismiss the charge, as the case may 
require.’ 
Mr Ralte was admittedly the medical practitioner in immediate charge of the appel- 
lant’s case when the appellant was a patient in the hospital. He was admittedly 
told by the police of their intention to require a breath sample under s 2 (2) (b) anda 
blood or urine sample under s 3 (2) (b). He raised no objection, but he was not told 
of their intention to warn the appellant of the consequences of failing to provide 
a specimen in accordance with s 3 (10). 

When the Act forbids requiring a patient at a hospital to provide a specimen unless 
his medical practitioner is first notified of ‘the proposal to make the requirement’, 
does the Act forbid it unless he is first notified of the proposal to give him the statutory 
warning which must accompany the requirement? Counsel for the appellant sub- 
mits “Yes’. Counsel for the Crown says ‘No’. The true answer is, in our opinion, to 
be found in the following considerations. Parliament was concerned to provide 
for the case of a person suspected of driving after consuming too much alcohol but 
admitted to hospital for medical care or treatment. The Act recognises in s 3 (2) that 
to provide a specimen of blood or urine—and in s 2 (2) a specimen of breath—or 
even to require it to be provided, or to warn the patient that failure to provide a 
specimen of blood or urine may have penal consequences, may be prejudicial to the 
proper care and treatment of him. It also recognises that the medical practitioner 
in immediate charge of his case should decide whether any of these three things 
would be prejudicial to his patient. The medical practitioner has, therefore, to be 





Justice of the Peace and Local Government Review Reports, September 11, 1971. 


456 JUSTICE OF THE PEACE AND Vol. 


given an opportunity of objecting to any of these three things. Each might be 
prejudicial; for instance, the provision of a specimen of urine to a man with pelvic 
injuries (R v Green (1)), or the warning that he might be sent to prison to a patient with 
a weak heart. So the medical practitioner has to be notified in advance of the pro- 
posal to make the requirement before it is made. If this requirement is to be made 
it must be accompanied by the statutory warning. How is the medical practitioner 
to know that so that he may decide whether that warning may be prejudicial to his 
patient’s care of treatment and, therefore, objectionable? Counsel for the Crown 
says that he is presumed to know the law and Parliament and the courts impute 
knowledge of s 3 (10) to him. 

We prefer the view that the wide variety to be expected in the patients admitted 
to hospital after road accidents in which alcohol is suspected to have played a part, 
and in the professional experience of casualty officers who take charge of such patients, 
makes such a presumption an inadequate protection for suspect patients against 
possible injury from police action under ‘this rather intricate enactment’. Those 
words are taken from Lorp Pgarson’s dissenting speech in Rowlands v Hamilton (2). 
We do not want to add to the difficulties of the police in enforcing these provisions 
of the Road Safety Act 1967, but we think that the words, ‘the proposal to make the 
requirement’ in their natural meaning signify the proposal to make the requirement 
in accordance with the Act, ie, the requirement to provide a specimen for a laboratory 
test accompanied by the statutory warning, and that the medical practitioner is 
entitled to be notified of what the proposal involves so that he may consider whether 
to object to the provision, the requirement, or the warning. 

If that is right, failure to notify the medical practitioner of the proposal to warn 
before the patient is required to give a specimen offends against the Act and cannot 
be cured, as counsel for the Crown rightly concedes, by warning the patient in the 
presence of the medical practitioner, as the deputy chairman appears to have thought 
in this case. Such a view, if it was his view, ignores the words ‘first notified’. If the 
appellant had suffered from heart trouble and had hada heart attack on being warned, 
the Crown could not have said that the Act had been complied with because Mr 
Ralte heard the warning given. It is not disputed that the result of the failure to 
notify Mr Ralte in advance of the proposal to make the requirement in the full sense 
of these words is that (as in R v Green (1)) the requirement to provide a specimen was 
not in accordance with the Act and the refusal to provide it was not an offence. 

The appellant is fortunate, because it is clear from Mr Ralte’s evidence that the 
provision of the- laboratory specimen could not have been prejudicial to the appel- 
lant’s care and treatment and there is no reason to suppose that the statutory warning 
would have been prejudicial in that Mr Ralte would have objected to its being given. 
But that does not dispose of counsel for the appellant’s point—and it is a point of 
general importance—or make what was said by the police officer to Mr Ralte or in 
his hearing a notification which complies with s 3 (2) of the Act. 

We accede to the submission of counsel for the appellant that his submission to the 
deputy chairman should have been upheld and quash the conviction. If the proper 
procedure had been carried out we should, nevertheless, have felt bound to quash 
this conviction on the other ground submitted on behalf of the appellant, namely: 


‘that the learned deputy chairman failed to put before the jury the question 
of concussion and failed to direct the jury whether a state of concussion could 
amount to a reasonable excuse for failing to provide a specimen for a laboratory 
test.” 


(1) 134 JP 208; [1970] 1 All ER 408. 
(2) p. 241 ante; [1971] 1 All ER 1089. 
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After telling the jury that there was really only one fact in issue and that he would 
explain this later, the deputy chairman told the jury that what the case was all 
about was really quite a short matter, the words ‘without reasonable excuse’. Then 
after reminding the jury of the appellant’s evidence, he ended his summing-up in 
this way: 
‘Now you have heard Mr Gleave give you his opinion about this. You have 
heard a lot about post-traumatic amnesia and retrograde amnesia and auto- 
matism. You have heard what the doctor says about the possibility, even, it 
may be, the probability, of some concussion. Remember this, members of the 
jury, and let’s use our common sense, remember this: that Mr Gleave saw 
[the appellant] apparently for the first and only time this morning, more than 
six months after his accident. On the other hand, you had the evidence of the 
hospital doctor. If you are in any doubt about the matter—and I am not going 
through Mr Gleave’s evidence again—if you are in any doubt about this matter, 
if you are not sure, you will acquit [the appellant]. It is entirely a matter for you. 
You may think that his refusal was without reasonable excuse. If you do, you will 
convict him. If you are not satisfied that it was without reasonable excuse, then 
you will acquit him. There it is. It is in a narrow compass, members of the jury. 
It comes down ultimately to this one point. You have to decide it upon the 
evidence. Will you consider your verdict?’ 


The last thing this court wishes to do is to discourage brevity and simplicity in a 
summing-up, but, with all respect to the learned deputy chairman, this court thinks 
that the matter was not altogether simple and that the jury may not have understood 
clearly what the issue was. 

The jury should have been directed that it was for the Crown to prove that the 


appellant’s admitted failure to provide a specimen was without reasonable excuse, 
that the reasonable excuse put forward by his defence was that the appellant was 
suffering from concussion and that the effects of that concussion were that he was 
confused at the time when he refused to give a specimen. They should have been 
told that the doctors agreed that he was suffering from concussion to some extent 
and that the issue was whether that concussion had so confused his mind that he had 
a reasonable excuse for refusing to give a specimen. Finally, they should have been 
told that, if they thought the appellant might have been so confused, they should 
acquit him. 

We appreciate counsel for the Crown’s point that in one passage the summing-up 
may have been, if anything, too favourable to the appellant. Further, we do not wish 
to qualify in any way the observations of Lorp Parker CJ in Rowland v Thorpe (1) 
that the mental condition or the physical injuries must be of a very extreme character 
to constitute a reasonable excuse. It may be that the appellant is fortunate, in the 
light of the evidence as to his mental condition and physical injuries, to have his 
conviction quashed on this ground also. But, in our opinion, this summing-up was 
defective in its solitary reference to concussion and its failure clearly to relate the 
evidence about it as to the reasonable excuse on which the appellant relied. 

The appeal against sentence must succeed with the appeal against conviction. The 
appellant has been in prison a little over five weeks and must be released forthwith. 
We have no power to give any directions about this matter, but we express the hope 
that should the appellant commit any further offence during the period for which 
his sentence was suspended, the court before which he comes will consider, before 
putting it into operation, the weeks which he has spent in prison awaiting the hearing 
of this appeal. Conviction quashed. 

Solicitors: Registrar of Criminal Appeals; Heckford, Norton & Co, Letchworth. 

(1) 134 JP 655, [1970] 3 All ER 195. T.R.F.B. 
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COURT OF APPEAL (CRIMINAL DIVISION) 
(EpmMuND Davies AND Cairns, LJJ, AND SWANWICK, J) 
14th, 24th May 1971 
R v SOUTER 


Dangerous Drugs—Occupier permitting premises to be used for smoking cannabis—'Per- 
mitting’—Reasonable grounds for suspicion—Failure to take reasonable steps readily 
available to prevent prohibited act—Dang gerous Drugs Act, 1965, s 5 (a). 

On a charge of permitting premises occupied by the defendant to be used for the 
purpose of smoking cannabis, contrary to s 5 (a) of the Dangerous Drugs Act, 1965, the 
word ‘permit’ must be taken to mean actual knowledge that the premises were being 
so used or knowledge of circumstances such that the defendant could be said to have 
shut his eyes to the obvious or allowed matters to go on without caring whether or not 
the smoking of cannabis had been taking place. Where, therefore, the jury had been 
directed that reasonable ground for suspicion was sufficient to constitute permitting, 

Hetp: this was a misdirection, because it equated reasonable ground for suspicion, 
which was objective, with suspicion itself, which was subjective, and, further, equated 
suspicion with knowledge. 

The element of unwillingness on the part of the defendant to use means available to 
him to prevent the prohibited act is an essential element of the offence. The best proof 
of such unwillingness is failure to take reasonable steps readily available to the defendant 
to prevent the offence. Conversely, all steps taken by the defendant to prevent the 
offence have a direct bearing on the charge and should be brought to the attention of 
the jury. 


AppeaL by Raymond John Souter against his conviction at Hampshire Quarter 
Sessions before the deputy chairman of permitting premises to be used for the 
smoking of cannabis, contrary to s 5 (a) of the Dangerous Drugs Act, 1965, when he 
was sentenced to six months’ aardenninians suspended for three years. 


R A Rosen for the appellant. 
I A Kennedy for the Crown. 
Cur adv vult 


24th May. EDMUND DAVIES LJ read this judgment of the court. By leave 
of the single judge, Raymond Souter appeals against his conviction at Hampshire 
Quarter Sessions on 26th June 1970 of permitting the living-room in a house occupied 
by him in Farnborough to be used for the smoking of cannabis, contrary to s 5 of 
the Dangerous Drugs Act 1965. Leave to appeal was granted because of the deputy 
chairman’s direction regarding the connotation of ‘permitting’. 

On the evening of 18th April 1970, police went with a search warrant to a house in 
Reading Road owned by the appellant, who let out some of the rooms but retained 
the living-room for his own occupation. The premises were searched, and in a 
waste bin in the downstairs living-room were found a syringe and a hypodermic 
needle. In an ashtray was found a cigarette end which was later discovered to contain 
a measurable quantity of cannabis resin or cannabis. In a drawer of a sideboard 
were found three used syringes. When asked about the syringe and hypodermic 
needle found in the waste bin, the appellant said that they were not his and that he 
did not use syringes. When further questioned, he said: ‘They could be anybody’s, a 
lot of people come in here when I am out’. Questioned about the other three 
syringes, he said: “The same thing applies: they are not mine; I do not know whose 
they are’. Referring to the cigarette end, he was told that it appeared to be the 
remains of a cannabis cigarette and he was asked if it was his; the appellant replied: 
‘No, like Isay, a lot of people come here’. There was an ornamental pipe on a 
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window ledge which had certainly not been recently used, but in the bowl there were 
traces of what turned out to be cannabis. He was asked if he had smoked cannabis 
in it, and he replied: “No, I bought it in a second hand shop some time ago’. He 
was asked if he had used it, and he replied that he did not think so. On the door of 
the appellant’s room was displayed a notice which ran: ‘If there is the slightest 
suspicion that there are illegal drugs of any sort or in any form on these premises, 
the police will be called immediately’. 

After analyses had been carried out, the appellant was again interviewed by the 
police, having been cautioned, and was told that the cigarette end and pipe did contain 
restricted substances. He said: “Well, I don’t use it’. He then made this statement: 


‘A number of people who use drugs do come to my house from time to time, 
and I have at the moment one drug user staying with me permanently and one 
staying with me temporarily. I do not mind the legal drug users using drugs 
in my house, but do not like drugs being used illegally in the house. When the 
police came to my house, they found cigarette ends in an ash tray in my living- 
room and in a waste paper basket in Peter Bennett’s room. I have been shown 
them and I recognise them as “roach” ends that is that they have contained 
cannabis. I did not know anything about them being smoked. When we first 
moved in, a lot of people who came to the house smoked cannabis, but I tried 
to stop it by telling them not to and by putting a notice up on my living-room 
door. I have used cannabis myself, but not for a very long time. As regards 
the pipe, I bought that in a second hand shop in Cove. I can’t remember when 
I bought it or how much I paid for it but it was a long while ago. As regards the 
syringe containing amphetamine I do not know anything about it. It is not 
mine or my wife’s. It could be anybody’s who come round here. I have seen 
syringes in my living-room but I assumed they belonged to the legal drug 
user. 


In the course of his evidence the appellant said that he had a strong desire to help 
drug addicts, and that he had done this in the first place by taking them in as lodgers 
and later by making his house open to them in the sense that he left the back door 
permanently open and allowed them to wander in and doss down in the living-room. 
He said that he had known that his living-room was being used by licensed addicts 
and had been willing for that to continue, but he insisted that he had not permitted 
or allowed anyone to smoke cannabis in his premises and that he had no reason to 
suspect that this was being done. He claimed that, by putting up the notice, he had 
taken all reasonable steps to prevent any such thing happening. Further evidence 
was given by Mr Bennett to the effect that he had twice been turned out of the 
appellant’s room when he discovered that Mr Bennett was in unlawful possession 
of drugs. Mr Bennett admitted knowledge that his own room in the same house 
was being used from time to time for cannabis smoking, but asserted that he had 
never seen this going on in the appellant’s living-room. Further, a Mr Paul testified 
that on occasions he had been to the appellant’s house, had seen the notice on the 
living-room door, and that in February 1970 he had twice seen the appellant turn 
out of the house some ‘skinheads’ because they were carrying ‘pills’. He was not 
cross-examined, yet his testimony, like that of Mr Bennett, was nowhere referred 
to in the summing-up. 
In directing the jury, the deputy chairman said: 


‘Now did, then, the [appellant] permit the smoking in the room? Well now, 
this question of permission involves knowledge. He is not guilty of permitting 
the smoking of that cigarette in the room unless he knew that the room would be 
used by someone for the purpose of smoking the cigarette there, and failed to 
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take means to prevent the smoking of the cigarette there... if you do come to 
the conclusion that the cannabis cigarette was smoked in that room, did the 
defendant know or have grounds for reasonable suspicion that the room would 
be used by someone for that purpose? If he knew that, did he take steps to 
prevent it?... Well, on this question you will have to consider the evidence, 
including, most importantly, the evidence of the [appellant] that the house was 
habitually used by drug takers, registered and unregistered; and you will have 
to take into account the fact that at any rate when he took over the house in 
September 1969, cannabis was much smoked there; and that, as he put it, he 
did his best to prevent it; and you will no doubt want to take into account the 
fact that he found it necessary to put up on his door a notice about taking drugs, 
not confined to cannabis, but drugs in general ...if you do think that he had 
reasonable grounds for suspecting that the room would be used for smoking 
cannabis... you will go on to ask the final question: ... did he take adequate 
steps to prevent it?...Do you think that putting up this notice was sufficient, 
having regard to what we are talking about?... We are talking about people 
addicted to dangerous drugs, some of them entitled to use them by law, and 
some of them not entitled to use them. We are talking about a situation where 
such people are lodging in the house. We are talking about a situation where 
other such people were free to wander in and out of the house, more or less at 
will... Would you have considered that you were taking adequate precautions 
against the smoking of cannabis in your room simply by putting up this notice? 
It is a matter for you to decide.’ 


There was a good deal more on the same lines, and a repeated direction that ‘the 
only precaution he did take was to stick this notice up’. Counsel for the appellant 
submits that its general effect was both inadequate and erroneous in at least one 
important aspect. He first complains that the direction that the house was ‘habitu- 
ally used by drug-takers, registered and unregistered’ was not supported by the 
evidence, but in the sense that both classes resorted there frequently it seems to us 
perfectly correct. More open to criticism, we think, is the reiteration of ‘reasonable 
grounds for suspicion’ as being sufficient to support the charge. In Grays Haulage 
Co Ltd v Arnold (1), where the charge was one of permitting a driver to drive con- 
tinuously beyond the permitted periods, Lorp PARKER CJ said: 


‘In my judgment, there is a tendency today to impute knowledge in circum- 
stances which really do not justify knowledge being imputed . . . knowledge is 
really of two kinds, actual knowledge, and knowledge which arises either from 
shutting one’s eyes to the obvious, or, what is very much the same thing but put 
in another way, failing to do something or doing something not caring whether 
contravention takes place or not.’ 


Later, in commenting on an unreported case where the justices had said that know- 

ledge could be imputed when a man failed ‘to take adequate steps to prevent defects 

occurring by an inadequate system of maintenance of vehicles’, Lorp PARKER 
described this test as “completely wrong’, and continued: 

‘Knowledge is not imputed by mere negligence but by something more 

than negligence, something which one can describe as reckless, sending out a . 

car not caring what happens.’ 


He concluded by adopting as the test of ‘permitting’: 


‘,.. actual knowledge or knowledge of circumstances which fixed them, as it 
were, with a suspicion or knowledge of circumstances so that it could be said that 


(1) 130 JP 196; [1966] 1 All ER 896. 
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they had shut their eyes to the obvious, or had allowed something to go on, not 
caring whether an offence was committed or not.’ 

If that be the proper test, as we respectfully think it is, the direction given in the 
present case clearly does not conform to it. It equated ‘reasonable ground for 
suspicion’ with suspicion itself, whereas the former is objective, while the latter is 
subjective, and ‘suspicion’ is itself being equated with ‘knowledge’. Counsel for the 
appellant, while accepting that wilful blindness to an activity would be sufficient to 
impute knowledge, submits that ‘grounds for suspicion’ (whether reasonable or 
otherwise) fall far short of ‘wilful blindness.’ For the Crown, on the other hand, the 
direction given is sought to be upheld as following faithfully the words employed by 
Lorp DipLock in Sweet v Parsley (2), a case based on s 5 (b) of the 1965 Act, when, 
contrasting that paragraph with s 5 (a) he said: 

‘Here the word “permits” used to define the prohibited act in itself connotes 
as a mental element of the prohibited conduct knowledge or grounds for reasonable 
suspicion on the part of the occupier that the premises will be used by someone for 
that purpose and an unwillingness on his part to take means available to him to 
prevent it.’ 

A little earlier, Lorp Die.ock had said that ‘ “permit” connotes at least knowledge 
or reasonable grounds for suspicion’, and it is important to note that he throughout 
insists on ‘unwillingness’ by the accused to use means available to him to prevent 
the prohibited act. Both elements are, to his way of thinking, clearly indispensable 
to the concept of ‘permitting’. The best indication of such unwillingness is proof of 
failure to take reasonable steps readily available to prevent the prohibited activity. 
Conversely, all steps taken by the accused to prevent it have a direct bearing on the 
charge and should be brought to the attention of the jury. 

In this respect, if in no other, we think that the jury were misdirected. Even on 
the appellant’s version, the situation was a curious one, while the appellant himself, 
as well as his attitude towards addicts, might well strike many as extremely odd. 
In the circumstances of which he had undoubted knowledge, vigilance on his part 
was clearly called for lest those admitted through his ever-open door abused his 
hospitality. Even so, there was a limit to what he could do. He could, of course, 
have locked his door against all comers, and counsel for the Crown strongly relies 
on his failure to do this as supporting the charge. But that would have defeated the 
laudable object which he claimed to be aiming at and which, if true, was one certainly 
within the law. If one makes the assumption that he might be genuine in this claim, 
what could the appellant do more than he in fact did? He had a living to earn and he 
worked long hours. The notice he put up was in unmistakable terms. Furthermore— 
and this is where the deputy chairman unfortunately fell into error—it might well 
be considered that, by his actions, he demonstrated that the notice meant what it 
said, for there was the unchallenged evidence that certainly on two occasions he was 
as good as his word and turned away those who abused his hospitality. Unfortunately, 
this evidence was never referred to in the summing-up. On the contrary, the jury 
were told in express terms that the appellant did nothing but put up the notice. 
We regard this unfortunate error as one of substance. It might well have induced 
the jury to take the view which the deputy chairman himself seems to have formed 
that the notice was but part of a charade calculated to shield the appellant in the 
event of his unorthodox actions becoming the subject-matter of investigation. 

In the result, we have come to the conclusion that this conviction ought not to 
stand. We therefore quash it by allowing the appeal. 

Conviction quashed. 

Solicitors: Registrar of Criminal Appeals; P T L Danks, Winchester. T.R.F.B. 


(2) 133 JP 188; [1969] 1 All ER 347; [1970] AC 132. 
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QUEEN’S BENCH DIVISION 
(Wipcery, CJ, AsHworTH AND WILLIs, JJ) 
14th May 1971 
R v IPSWICH JUSTICES. Ex parte ROBSON 


Road Traffic—Heavy goods vehicle—Driver’s licence—Application to licensing authority— 
Insufficient driving experience of applicant—Refusal—Appeal to justices—" Person 
aggrieved” —Power in justices to order authority to grant licence—Road Traffic Act, 
1960, $ 195 (2), Sch. 15, para 1. 

The applicant, under the transitional provisions of para 1 of Sched 15 to the Road 
Traffic Act 1960, applied to the licensing authority, the chairman of the Traffic 
Commissioners for the relevant area, for a driver’s licence for a heavy goods vehicle 
under s 192 (1) of the Act. During the year immediately preceding his application, the 
applicant had had only 44 months’ driving experience instead of the six months required 
by Sched 15. The licensing authority, as he was bound to do, refused the application. 
The applicant appealed to justices under s 195 (2) of the Act, contending that he was a 
“person aggrieved” by the refusal of the licensing authority. The justices were of opinion 
that on an appeal under s 195 (2) they had power to make such order as they thought fit, 
and accordingly they ordered the licensing authority to grant the applicant a licence. 
On an application by the licensing authority for certiorari to quash the order of the 
justices, 

HELD: certiorari must issue as the justices were not empowered by s 195 (2) to 
order the licensing authority to do something which he had otherwise no power to do, 
nor was the applicant a “person aggrieved” within the meaning of the subsection, since 
he had not been deprived of anything which the licensing authority had power to give 
him. 


Motion by Herbert Ernest Robson, chairman of the Traffic Commissioners for the 
Eastern Traffic Area, for an order of certiorari to bring up and quash an order made 
by the Ipswich justices on 14th January 1971, whereby it was ordered that Robert 
Frederick Kenneth Callaway be granted a heavy goods vehicle driver’s licence. 


Gordon Slynn for the applicant. 
F H L Petre for the respondent. 


LORD WIDGERY CJ: In these proceedings counsel moves on behalf of the 
applicant, Herbert Ernest Robson, who is the chairman of the Traffic Commissioners 
for the Eastern Traffic Area, and as such is by virtue of s 193 (1) of the Road Traffic 
Act 1960 the licensing authority having the power and duty to grant heavy goods 
vehicle drivers’ licences pursuant to Part V of that Act. The relief sought is an order 
of certiorari to bring up to this court and quash an order made by the justices for 
the county borough of Ipswich on 14th January 1971 whereby it was provided that 
one Robert Frederick Kenneth Callaway be granted a heavy goods vehicle driver's 
licence, notwithstanding the provisions contained in Sch 15 to the Road Traffic Act 
1960. 

These proceedings raise a relatively short, but extremely important, question 
affecting the extent of the right of appeal to justices conferred by s 195 of the Road 
Traffic Act 1960 in regard to the granting of heavy goods vehicle drivers’ licences. 
Briefly the relevant legislation takes the following form. In the Road Traffic Act 
1960, $ 192 (1), it is provided: 


‘On and after the appointed day a person shall neither drive a heavy goods 
vehicle on a road unless he is licensed for the purpose under this Part of this Act 
or is licensed under Part III of this Act to drive all types of single-deck public 
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service vehicles, nor employ a person who is not so licensed to drive a heavy 
goods vehicle on a road.’ 


Section 193 sets out the machinery dealing with applications for the grant of a heavy 
goods vehicle driver’s licence and among other things provides that the chairman 
of the traffic commissioners shall be the licensing authority for this purpose. Section 
193 (2) in its original form provided that the licensing authority might require an 
applicant for a heavy goods vehicle driver’s licence to take a test, but the test was not 
at that time obligatory. There was further provision whereby the licensing authority 
might suspend or revoke a heavy goods vehicle driver's licence in appropriate circum- 
stances. Those provisions were very much tightened up by the Road Safety Act 1967, 
s 19 (2) of which provides: 


‘Subject to the transitional provisions contained in schedule 15 to the [Act of 
1960], the licensing authority shall not grant a full licence to drive a heavy goods 
vehicle of any class unless he is satisfied that the applicant for the licence—(a) hasat 
some time during the period of ten years ending on the date of the coming into 
force of the licence passed the prescribed test of competence to drive vehicles of 
that class; or (b) has within that period held a full licence authorising the driving 
of vehicles of that class.’ 


I pause there to observe that under the terms of that subsection there is a mandatory 
requirement on the licensing authority that he shall not grant a full licence to drive a 
heavy goods vehicle unless one or other of the conditions in the subsection is satisfied 
or relief on the part of the applicant can be obtained under the transitional provisions 
of Sch 15 to the 1960 Act. One must go back then to consider what those transitional 
provisions were. Paragraph 1 of Sch 15 provides: 


‘On the first application for a heavy goods vehicle driver’s licence made, on 
or after the day of the making of the order appointing a day for the purposes of 
section one hundred and ninety-two of this Act, by a person who satisfies the 
licensing authority that in the course of the year ending on the first-mentioned 
day he has been during any period or periods of, or amounting in the aggregate 
to, six months, in the habit of driving a heavy goods vehicle and on payment of 
the fee prescribed for the purposes of section one hundred and ninety-six of 
this Act, the licensing authority shall grant the licence...’ 


So subject to the conditions specified in Sch 15 there is an obligation on the licensing 
authority to grant a licence, and this is an obligation not affected by s 19 (2) of the 
1967 Act. By the Road Safety Act 1967, Sch 1, para 20, para 1 of Sch 15 to the 1960 
Act is amended so as to substitute ‘the year ending on the day specified in that behalf 
in the order’ for the words ‘the year ending on the first mentioned day’. 

There is an order, the Heavy Goods Vehicles (Drivers’ Licences) (Commencement) 
Order 1969 which fills in the appropriate dates in para 1 of Sch 15, and this order 
was made on 1st July 1969. That is relevant because the terms of para 1 of Sch 15 
are concerned with a first application made on or after the date of the making of the 
relevant order. The date of the making of the relevant order therefore is rst July 
1969. Paragraph 1 provides that the day specified for the purposes of para 1 of 
Sch 15 to the 1960 Act as amended shall! be 1st February 1970. 

So to put the matter as it seems to me according to its essentials, it would have been 
open to Mr Callaway in this instance, to claim a heavy goods vehicle driver’s licence 
under Sch 15 if he had been able to show that for a period of six months in the relevant 
year he had been in the habit of driving a heavy goods vehicle. In fact through no 
fault of his own he was unable to show this, and it is conceded now, indeed it is 
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common ground between the parties, that he did not bring himself within the terms 
of para 1 of Sch 15 because during the relevant years he was engaged in driving only 
for a period of 44 months, not the period of six months required by the Schedule. 

The result was that when he came to make an application to the licensing authority 
for a heavy goods vehicle driver's licence, the licensing authority had to refuse him. 
There is no argument about it; it had to refuse him because he did not satisfy either 
of the conditions in s 19 (2) of the 1967 Act, nor did he come within Sch 15 to the 1960 
Act. However, he invited the licensing authority to review his case as he was entitled 
to do under s 195 of the 1960 Act, and he was told quite correctly that no review was 
effectively possible because the authority had no power in his circumstances to grant 
the licence. 

He thereupon went by way of appeal to the justices by virtue of the provisions of 
s 195 which so far as is relevant provide: 


‘(1) A person who, being the holder of, or an applicant for, a heavy goods 
vehicle driver’s licence, feels aggrieved by the refusal or failure of the licensing 
authority to grant, or by the suspension or revocation of, such a licence, or by any 
limitation imposed thereon, may by notice in writing to the licensing authority 
require him to reconsider the matter, and shall on a reconsideration be entitled 
to be heard either personally or by his representative. 

‘(2) A person who is so aggrieved as aforesaid, or who is dissatisfied with the 
decision of the licensing authority on reconsideration of the matter, may appeal— 
(a) if he resides in England or Wales, to a magistrates’ court acting for the petty 
sessions area in which he resides, (b) if he resides in Scotland, to the sheriff 
within whose jurisdiction he resides, and on any such appeal the court or sheriff 


may make such order as it or he thinks fit and an order so made shall be binding 
on the licensing authority.’ 


So Mr Callaway appealed to the Ipswich justices under the terms of that section. 

When the matter came before the justices there was some indecision, I think one 
can fairly say, on the part of the advocates representing the parties, whether the 
justices had or had not, under those terms, the power to direct the issue of a licence 
in circumstances in which the licensing authority itself had no such power. Put 
shortly, the question arose before the justices whether they could asa matter of mercy 
and sympathy give Mr Callaway his licence when it was clear that the licensing 
authority could not do so. The justices took the view that they had an extended 
jurisdiction, extended beyond the jurisdiction of the licensing authority, and being 
doubtless swayed by the ill-luck which Mr Callaway had suffered, they made an 
order that a licence should be granted to him. 

Counsel for the applicant moves for certiorari to quash that order because he says 
that it was without jurisdiction. That is the short point with which we are concerned. 
First of ali it is contended that Mr Callaway was not a person aggrieved within the 
meaning of s 195, because he had not been deprived of anything which the licensing 
authority had power to give him, and therefore could not suffer a grievance sufficient 
to bring him within the terms of the section. 1 think for my part that this is a per- 
fectly good argument on the facts of this case, and I refer, as we were referred, to 
R v Cumberland Justices, ex parte Hepworth (1). That was a case in which a driving licence 
under Part II of the Road Traffic Act 1930 was in question, and the relevant Act 
provided that if the would-be driver’s declaration showed on its face that he was 
suffering from a disease or disability which disqualified him, then the licensing 
authority must refuse to grant a licence; it is really exactly the same situation as we 
have here. There was, as here, a power of appeal by a person aggrieved. The 


(1) 95 JP 206; [1931] All ER Rep 717. 
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applicant for the licence in that case sought to appeal, although he had on the face of 
his application form admitted a disability which was sufficient to require the licensing 
authority to refuse him. The Court of Appeal decided that the justices had no power 
to hear the appeal on the grounds that the applicant was not a person aggrieved. 
But I do not think, speaking for myself, that the matter rests there; nor would I 
wish to make the grounds of my decision turn primarily on the much debated and 
often vexed question of who is a person aggrieved. I think in the present case a 
shorter and to my mind much more satisfactory ground can be found by going back 
tos 195(1)and considering its terms again. If a person aggrieved appeals to the justices, 
the justices may, according to the section, make such an order as they think fit, and 
any order so made shall be binding on the licensing authority. It seems to me quite 
clear that what is contemplated there is that the justices shall have power to give a 
direction, and the licensing authority shall then be required to follow it. But how, 
I ask myself, can it be supposed that Parliament intended the justices to be able to 
order the licensing authority to grant a licence in total defiance of s 19 of the 1967 Act 
and the prohibition on grant which applied in this case? 

I do not think that s 195 (2) allows the justices in any case to order the licensing 
authority to do something which he had otherwise no power to do. Any other 
construction of the section seems to me to be extremely difficult. Any other con- 
struction of the section might well allow the justices to drive a coach and four 
through the whole licensing system for heavy goods vehicles, and I do not believe 
that Parliament intended the justices to have that power. Accordingly as it seems to 
me counsel for the applicant makes out his case on both of those grounds, although I 
express a personal preference for the latter. 

Counsel for the respondent has conceded, and I think rightly conceded, that he 
cannot argue that Mr Callaway was a person aggrieved in the face of the authorities, 
but he points out that in the context of this section the reference is to a person who 
feels aggrieved, and he contends with some force that that may be a wider phrase, 
and that that may give Mr Callaway a status before the justices which he would not 
otherwise have. I for my part cannot accept that a person may feel aggrieved for 
this purpose when the licensing authority has done no more than follow the precise 
and specific terms of the statutory direction imposed on it. I do not think that even 
the additional relaxation obtained by the introduction of the word ‘feels’ is enough to 
help counsel for the respondent on that. 

It was finally argued, albeit somewhat faintly, that in our discretion we should 
refuse the order because the representative of the applicant had not made his position 
clear enough when the matter was before the justices. All I think Ineed say on that 
is that I do not find any real substance for the suggestion that the conduct of the 
parties before the justices should influence our decision in this case in that way. 
Accordingly I would allow the order to go. 


ASHWORTH J: I agree. 


WILLIS J: I agree. 


Order for certiorari. 
Solicitors: Treasury Solicitor; Eric Blakey & Co, Ipswich. 
T.R.E.B, 
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CHANCERY DIVISION 
(PLOWMAN J) 
5th, 13th May 1971 
GREATER LONDON COUNCIL v LONDON BOROUGH OF CROYDON 


Local Government—London—Transfer of land—Land held for two purposes—Vesting in borough 
Council . 

Article 4 (1) of the London Authorities (Property etc.) Order (SI 1964 No 1465) provides: 
“Where any land is held by an authority for two or more purposes, it shall be deemed 
for the purposes of . . . this order to be held for such one of those purposes as is determined 
by that authority to be the purpose for which the land is, immediately before 1st April 
1965, mainly used.’ 

On 1st April, 1965 by virtue of the above-mentioned order which was made under 
s 84 of the London Government Act 1964, property held for fire service purposes vested 
in the plaintiff, the Greater London Council, and property held for library purposes 
vested in the appropriate London borough. At the material time there was in Croydon a 
building known as the Emergency Equipment Store, the ground floor of which was 
used for storing fire service equipment, and the first and second floors of which was 
used for library purposes. Up to the end of the war in 1945 the entire building had 
been used solely for the Auxiliary Fire Service, but thereafter the ground floor only 
was used for the storage of fire service equipment. In 1962 the defendant borough, 
through the council’s finance committee, appropriated the first and second floors of 
the building for library purposes. On a summons to determine whether the building, 
on 1st April 1965, had vested in the plaintiff or in the defendant, 

Hexp: the site of the Emergency Equipment Store was clearly ‘land’ held by the defend- 
ant borough for two purposes within art 4 (1) of the order, and the council therefore, 
could, and, indeed, did, make a determination which resulted in the site vesting in the 
defendant borough council. 


ADJOURNED Summons taken out by the Greater London Council, seeking to deter- 
mine whether, on the true construction of the London Authorities (Property etc) 
Order 1964, a three-storey building situated at Old Town, Croydon, known as the 
Emergency Equipment Store, became on 1st April 1965 (pursuant to the order) 
vested in the plaintiff or in the defendant, the London Borough of Croydon. 


H E Francis QC and Gerald Godfrey QC for the plaintiff. 
Leolin Price QC and Elizabeth Appleby for the defendant. 


Cur adv vult 


13th May. PLOWMAN J read the following judgment: This is a friendly 
action, brought to determine a point of construction arising under a statutory 
instrument known as the London Authorities (Property etc) Order 1964 SI 1964 
No 1464 (which I will call ‘the order’), which was made by the Minister of Housing 
and Local Government in September 1964 in exercise of his powers under s 84 of the 
London Government Act 1963. That Act, so far as is material to this action, constituted 
the plaintiff, the Greater London Council, the fire authority for the whole of Greater 
London, and the London boroughs, which include the defendant, the London Borough 
of Croydon, the library authorities, within those boroughs. The effect of the legisla- 
tion was that on rst April 1965 property then held for fire service purposes vested in 
the Greater London Council, while property then held for library purposes vested 
in the appropriate London borough. 
What I am concerned with is a building at Croydon which was held for the dual 
purposes of the fire services and a library. The building in question is a three-storey 
detached building known as the emergency equipment store; and, for further 
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details of the matter, I cannot do better than refer to the affidavit of Mr Blessley, the 
valuer and estates surveyor to the Greater London Council. He states this: 


‘The Emergency Equipment Store is one of a number of buildings erected 
within the boundaries of the land at Old Town, Croydon, which boundaries are 
substantially as shown edged red on the plan. . . (which land I shall call “the 
Fire Station Site”). There is also... an album of photographs of the Fire Station 
Site.’ 


I pause there to say that the only access to the emergency equipment store is over the 
drill yard of the fire station and that the emergency equipment store appears from 
the plan to occupy something like one-tenth of the whole site. Mr Blessley then 
continues: 


‘On 1st April 1965, the Fire Station Site, and the buildings thereon (save for 
the Emergency Equipment Store) were occupied wholly for fire brigade pur- 
poses. The ground floor of the Emergency Equipment Store was occupied for 
fire brigade purposes; but the first floor and the second floor were occupied 
for library purposes. The previous history of the Fire Station Site may be briefly 
summarised as follows. The majority of the properties comprised in the Fire 
Station Site were acquired by the Croydon County Borough Council (which I 
shall call “the Croydon Council”) for street improvement purposes under the 
Croydon Corporation Act, 1930. Of the remaining properties, some were 
acquired for housing purposes, and some for general purposes. In July 1938, the 
Croydon Council decided it was necessary to build a new fire station, including 
accommodation for the auxiliary fire service, and approved in principle the 
appropriation of the Fire Station Site (then known as “The Old Town Site’’) for 
fire brigade purposes. The building of the new fire station itself had to be 
postponed because of the War (in fact, it was not completed until 1961); but in 
May 1939, the Croydon Council decided under powers conferred by the Air 
Raids Precautions Act 1937 and the Civil Defence Act 1939 to build the Emergency 
Equipment Store to house Auxiliary Fire Service equipment. The Emergency 
Equipment Store was duly built and was in fact used for housing Auxiliary Fire 
Service equipment throughout the War and as a training centre for officers and 
men of the fire service.’ 


I pause again there to say that in 1942 the Croydon Council, with the approval of the 
Minister of Health, formally appropriated the fire station site to the purposes of the 
fire brigade. The affidavit then goes on: 


‘From the end of the war until 1961, the Emergency Equipment Store was 
used for purposes other than fire service purposes; but in 1961, the ground floor 
of the Emergency Equipment Store was again turned over to the storage of 
Auxiliary Fire Service equipment and housing and training auxiliary fire service 
personnel. In 1962, the Croydon Council appropriated the first and second 
floors of the Emergency Equipment Store for library purposes.’ 


Breaking off at that point, that appropriation was effected by a recommendation 
of the finance committee, confirmed by the council on 23rd July 1962, in the following 
terms: 


*,.. that, subject to any necessary Ministry consent, the first and second floors 
of the Emergency Equipment Store should be appropriated for Library purposes.” 


On enquiry, it emerged that no Ministry consent was necessary. The affidavit 
continues: 
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‘Accordingly, the position, immediately before 1st April 1965, was that the 
ground floor of the Emergency Equipment Store was used for Auxiliary Fire 
Service purposes as mentioned above while the first and second floors of the 
Emergency Equipment Store were used for library purposes. Apart from the 
Emergency Equipment Store, the whole of the remainder of the Fire Station Site 
was used for fire service purposes... On 1st April 1965, pursuant to sections 48 
and 49 of the London Government Act 1963, the plaintiff became the authority 
responsible for fire services (including auxiliary fire services) in the area pre- 
viously administered by the Croydon Council. By virtue of article 12 of and 
schedule 3 to the London Authorities (Property etc.) Order 1964 (which I shall 
call “the order’’) all the property held by the Croydon Council for fire service 
purposes became vested in the plaintiff and all the property held by the Croydon 
Council for library purposes became vested in the defendant. By article 4 (1) 
of the order, it is provided as follows (so far as is material): “Where any land 
is held by an authority for two or more purposes, it shall be deemed for the 
purposes of .. . this order to be held for such one of those purposes as is deter- 
mined by that authority to be the purpose for which the land is, immediately 
before 1st April 1965, mainly used.” On 23rd November 1964 the defendant’s 
predecessor the county borough of Croydon purported to determine, pursuant 
to article 4 (1) of the order, that the Emergency Equipment Store was mainly 
used for library purposes.’ 


I should add that art 4 para (2) provides in effect that, in the case of a dual use, the 
authority which fails to acquire the property is to be entitled to continue its use of it. 

On 3rd November 1970 the Greater London Council issued the originating 
summons which is now before me, raising the following question: 


‘That it may be determined whether, on the true construction of the London 
Authorities (Property etc.) Order 1964, the 3-storey building situate at Old Town, 
Croydon known as the Emergency Equipment Store, became on Is i 5 
Croydon k the I gency Eq t St b t April 1965 

(pursuant to the said Order) vested in: (i) the Plaintiff; or (ii) the Defendant.’ 


The answer to that question depends on a short point of construction, namely, what 
is the meaning of the words ‘any land’ and ‘the land’ in art 4 para (1) of the order. 
Counsel for the plaintiff submitted that the relevant land is the whole of the fire 
station site; that on 1st April 1965 this site was mainly used for fire service purposes, 
and that it was not open to the Croydon Council to reach any contrary conclusion. 
Counsel for the defendant, while conceding that the plaintiff's argument might be 
valid if the relevant land were the whole of the fire station site, submitted that it is 
not. He submitted that the relevant land is the site of the emergency equipment 
store; that the Croydon Council’s determination that this building was mainly used 
for library purposes is unassailable, and that the effect of the order was therefore to 
‘vest it in the defendant. Counsel further submitted that since, under art 4, the 
initiative lay with the Croydon Council to make a determination, they were entitled 
to select such area as they reasonably considered appropriate to the circumstances. 
He submitted that the emergency equipment store had a history of separate identity 
and separate use, going back for 20 years before the rest of the fire station was built, 
and that the Croydon Council was therefore fully justified in treating the site of the 
emergency equipment store as the relevant land. 

Counsel for the plaintiff, on the other hand, submitted that the emergency equip- 
ment store had no separate or distinct identity of its own; that it lay wholly within 
the fire station site and was without any curtilage or means of access except over the 
fire station yard; and that, since it was an integral part of the fire station site and not 
a separate unit, it did not qualify as ‘any land’ within the meaning of art 4. He 
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further submitted that counsel for the defendant was wrong in suggesting that the 
Croydon Council was entitled to select the area to which it would apply its deter- 
mination; and that, before any question of making a determination could arise, the 
appropriate area had to be identified objectively. 

In my judgment, the defendant is entitled to succeed in this case whichever test 
is applied to the question, what is the relevant land? Applying counsel for the 
defendant’s test, the site of the emergency equipment store is clearly land; it was 
held by the Croydon Council for two purposes, and the council therefore could and 
did make a determination which resulted in the site vesting in the defendant. On 
the other hand, in order to apply counsel for the plaintiff’s test, one asks: what was 
the land which was held for two or more purposes? What land was held for the 
purposes both of the fire service and the library? Only, in my judgment, the emer- 
gency equipment store site. No other part of the fire station site, and in particular 
none of the other buildings on the site, was held for both these purposes, and the 
whole of the remainder of that site was held for fire purposes alone. In other words, 
when art 4 (1) speaks of land held for two or more purposes, it must, in my opinion, 
be taken to be referring to land substantially the whole of which can fairly be said 
to be held for two or more purposes; and I do not think that this is true of the fire 
station site asa whole. Counsel for the plaintiff’s construction would involve reading 
into the article some such words as ‘in whole or in part’ between the word ‘is’ and 
the word ‘held’; and I can see no necessity or justification for altering the language of 
the article in that way. 

In theresult, therefore, I will declare that the emergency equipment store became, 
on 1st April 1965, pursuant to the order, vested in the defendant. 


Declaration accordingly. 
Solicitors: H F W Wilson; Sharpe, Pritchard & Co, for Alan Blakemore, Croydon. 


PP 


COURT OF APPEAL (CRIMINAL DIVISION) 
(EpmunpD Davies AND Cairns LJ, AND McKENNa J) 
17th May 1971 
R v MERRIMAN 


Criminal Law—Joint charge—Plea of guilty by one defendant—Other defendant convicted 
of committing offence independently—Direction to jury—Need to consider questions 
of common purpose. 

The appellant and F. were indicted on a count which charged them jointly with wound- 
ing P. with intent to do grievous bodily harm. F. pleaded guilty and the appellant was 
then tried alone. The commissioner directed the jury that the fact that F. had pleaded 
guilty had no relation to the issue which they had to try, and that, if they accepted P.’s 
evidence that the appellant stabbed him, they need not go into the question of common 
purpose and whether the appellant and F. were acting together. The appellant was 
convicted. On appeal, 

HeELp: it was not open to the jury, when trying a joint charge to which one defendant 
had pleaded guilty, to convict the other defendant of independently committing the off- 
ence which was the subject of the joint charge; the commissioner had, accordingly, 
misdirected the jury, and the conviction must be quashed. 
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AppgaL by John Michael Merriman against his conviction at Manchester Crown 
Court on an indictment containing two counts, one of jointly with his brother wound- 
ing with intent to cause grievous bodily harm and the other of assault occasioning 
actual bodily harm, he being then sentenced to six years’ imprisonment. 


R Wood for the appellant. 
K J Taylor for the Crown. 


EDMUND DAVIES LJ delivered this judgment of the court: This is an appeal 
from the conviction of John Michael Merriman on roth September 1970 at the Crown 
Court at Manchester. By the first count in the indictment, he was charged jointly with 
his brother Frank of wounding William Parry with intent to do him grievous bodily 
harm. He was also convicted on a second count of assaulting a police constable 
and thereby occasioning him actual bodily harm. He received a sentence of six 
years’ imprisonment on the first count, nine months’ consecutive on the second 
count and a suspended sentence of six months imposed on him in November 1969 for 
unlawful wounding was ordered to be put into effect consecutively, so that he was in 
all sentenced to a totality of seven years and three months. His brother Frank 
pleaded guilty to the first count and was sentenced to five years’ imprisonment. The 
matter comes before this court with the leave of the single judge. 

It was not in dispute that on the night of 11th July 1970 the appellant and his 
brother Frank and their father were asked by Mr Parry, the licensee of a hotel in 
Rochdale, to leave his premises as they had taken too much drink. The two 
brothers were reluctant, but eventually they were escorted to the door. Mr Parry 
gave evidence that he got the party out through the double doors and was standing 
in the space between those doors and the front door when he felt a blow in the small 
of his back. He turned and saw the appellant with a knife in his hand. He was also 
attacked by Frank, the brother, who stabbed him, this time in the leg, and he was 
then again stabbed by the appellant. Eventually he got back into the hotel and was 
taken to the hospital in a grievous state. The indications were that he had sustained 
at least seven blows, and that the one inflicted originally had caused a very deep 
wound. 

The appellant later told the police, ‘Mixer Merriman, that’s me. I have been at 
the Roebuck all night with our Francis and my dad. I have wounded nobody’. 
A little later he said: 


‘You're not on. I never stabbed Parry. You had better start looking for my 
brother. You can search me, I have no knife. You find Francis, he will tell you 
what happened.’ 


Later he said that he wanted to get the matter straightened out. He was informed 
that the police now had in their possession a knife which he was believed to have 
used, and on being cautioned he said: ‘I saw Francis getting up by Parry so I went in 
also. That bastard Parry got what was coming to him.’ Then he made a written 
statement in the course of which he said that he had walked away from the scuffle, 
but then turned around and saw Frank and Parry fighting, and the statement 
continued : 


‘I went back to them and tried to separate them and Bill Parry hit me so I hit 
him with my fists once or twice and we were all on the ground. I saw that my 
brother Frank had a knife and that Parry had been stabbed. I saw that Frank’s 
face was covered in blood and then Parry got up and walked back to the pub. 
I dragged Frank away...’ 
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The appellant gave evidence on the lines of his statement, testifying that, having 
returned to the fight, he saw Mr Parry was beating up Frank, so he said that he tried 
to get in between the two to prevent any further bother. He later got rid of the 
knife. 

The two brothers, as we have already observed, were in the first count jointly 
charged with wounding with intent. This was, and remained throughout, a joint 
charge. In these circumstances counsel for the appellant, who concedes, as indeed 
he must, that this appeal wholly lacks merit, makes complaint (which we are reluc- 
tantly compelled to regard as well founded) that the learned special commissioner 
misdirected the jury. Before we turn to the directions given, it is well to recall that 
the matter of joint charges has recently been dealt with by the Court of Criminal 
Appeal in R v Scaramanga (1) and by this court in R v Parker (2). We understand 
that unfortunately neither decision was cited below. 

R v Scaramanga was a case where two people, charged jointly with doing malicious 
damage by night and with assault occasioning actual bodily harm, each pleaded not 
guilty and each was convicted. But their convictions were quashed because, as Lorp 
PARKER CJ but it: 


‘In our judgment, except where provided by statute, when two persons are 
jointly charged with one offence, judgment cannot stand against both of them 
on a finding that an offence has been committed by each independently.’ 


The facts of that case were quite different from those in the present case, and the same 
observation can be made about R v Parker (2). 

R v Parker was a shoplifting case where a Miss Overy and a Miss Parker were 
jointly charged with stealing two pairs of tights from a supermarket. Miss Overy 
pleaded guilty to that joint charge. The trial then proceeded against Miss Parker 
alone. In due course the jury were directed by the learned judge that if they found 
Miss Parker guilty, they should bring in a special verdict stating whether they had 
found her guilty of being jointly concerned in the theft of two pairs of tights, or of 
independently stealing one pair of tights. The jury having returned a general 
verdict of guilty, the clerk of the court asked them whether they found her guilty of 
stealing two pairs or one pair, and the reply by the foreman was ‘One pair of tights’. 
Delivering the judgment of this court, which quashed the conviction of stealing one 
pair, DoNALDsoN J said: 


‘In our judgment the application of the principle which formed the basis of 
the decision in Scaramanga’s case (1) does not depend upon whether one accused 
pleaded guilty and there was in consequence no “finding” in relation to that 
accused in the sense of a verdict by a jury. The principle is wider. It is clear 
law that if a person is accused of stealing two articles, he can be convicted if it 
be proved that he stole one only. It is also clear that if two persons are accused 
of stealing jointly, one or other or both may be convicted of that joint stealing. 
Alternatively, either, but not both, could be convicted of stealing independently.’ 


Then he went on to deal with the question whether in the event of any technical 
difficulty arising it was possible to invoke s 44 (5) of the Larceny Act 1916. In R v 
Parker, accordingly, the situation was that, Miss Overy having pleaded guilty to the 
joint charge, the verdict of the jury made it clear that the accused Parker was being 
convicted not on that joint charge but of the independent theft of one pair of tights. 
As the law stands that appears to be impermissible. But we think that, either by the 


(1) 133 JP 343; [1969] 2 All ER 15; [1969] 2 QB 248. 
(2) 127 JP 476; [1963] 2 All ER 852; [1963] 2 QB 807. 
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legislature or by another court, the position is one which calls for further 
consideration. 

In the present case, as in R v Parker, Frank, the brother, pleaded guilty to the 
joint charge. The learned commissioner embarked on what we have reluctantly 
to describe as his misdirection by saying to counsel: 


‘I think it would be unsafe for the jury to consider the question of acting 
in concert if they were unable to accept Mr Parry’s evidence in toto because if 
they accept his evidence completely then what he says is, “I was stabbed by 
[the appellant]. I was also stabbed by his brother”, and that is what I am going 
to direct the jury to make their minds up about.’ 


The stage having been set in that way, the learned commissioner said of the first 
count: 


‘This was a joint charge with [the appellant’s] brother Frank. You have not 
been troubled with Frank because Frank has pleaded guilty. That means no 
more than that Frank Merriman admits that he wounded Mr Parry with intent 
to do him grievous bodily harm. Now, that fact, of course, has no relation to 
the issue you have to try, that is whether on the evidence you are convinced that 
[the appellant] wounded Mr Parry with intent to do him grievous bodily harm.’ 


So on this joint charge the jury were being directed that it did not matter whether 
or not the appellant was acting in concert with his brother. 

The commissioner later indicated what was the requisite intention in the circum- 
stances of the case, and continued: 


‘Now, in opening the case to you, members of the jury, [counsel for the Crown] 
did explain that you may have two people responsible for a crime where they 
are acting in concert, even if it is only one man who does the wounding, if the 
other is there assisting, they may be jointly responsible. I said to [counsel] 
that I did not propose to direct you in this case on that basis., You can look at it 
much more simply than that. It may be that in giving you this direction, I am 
being unduly favourable to the [appellant] but you will appreciate this, that 
there are only two people whom we have heard in this court who really know 
what happened, one is Mr. Parry and the other is the [appellant], and I suggest 
to you that you weigh and consider Mr. Parry’s evidence, make up your minds 
whether you think that he has given you a truthful and accurate account of what 
took place, because if you accept his account, you do not need to go into the 
question of common purpose, whether [the appellant] and his brother were 
acting together...’ 


In a later passage the commissioner said: 


‘Of course, if the [appellant] came back to try and stop a fight, although he 
used an unorthodox method of trying to stop it by producing a knife or, as it 
would appear, actually using a knife, well, then you would acquit, but, of course, 
members of the jury, if you are convinced that Mr Parry’s account is right, that 
[the appellant] was the one who started it by stabbing him in the back, you need 
not consider what went on after that.’ 


But when one recalls that his was a case where Frank had pleaded guilty to the joint 
charge, it was not, in the judgment of this court, right to say that to convict the 
appellant on that joint charge, it was sufficient to establish that he started the trouble 
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without adverting to the fundamental allegation that the two accused were acting 
in concert. 

We are driven to the conclusion that this jury, who presumably acted on the 
direction that they were given, may well have asked themselves only one question: 
are we satisfied on Mr Parry’s evidence that the appellant stabbed him in the back? 

Because of the nature of the charge and of Frank’s plea, and in the light of the 
authorities, we are forced to the conclusion that that was a misdirection. Furthermore, 
it is a misdirection of such a kind that it would, in our view, be improper to apply the 
proviso to cure the mischief which resulted therefrom. Accordingly, although with 
the utmost reluctance, this court finds itself faced with no alternative other than to 
allow this appeal and quash the conviction. 

Conviction quashed. 


Solicitors: Edwin Slinger, Accrington (for the appellant); Registrar of Criminal Appeals 


(for the Crown). 
T.R.F.B. 


QUEEN’S BENCH DIVISION 
(Lorp Wincery CJ, ASHWORTH AND SWANWICK JJ) 
26th May 1971 


R v LEICESTER GAMING LICENSING COMMITTEE. Ex parte SHINE AND 
ANOTHER 


Gaming—Licensing of club—Form of application—Notice advertising making of application 
—Specific particulars to be included in notice—Notice including specified particulars and 
additional matter—Validity—Gaming Act, 1968, Sch 2, para 6. 

By sched 2, para 6, to the Gaming Act, 1968: ‘(1) At any time in March in the year in 
which . . . an application [for the grant of a licence under the Act] is made, the applicant 
shall cause notice to be published by means of an advertisement in a newspaper circulating 
in the licensing authority’s area; (2) a notice published in pursuance of this paragraph 
shall specify the name of the applicant, the name of the club and the location of the 
relevant premises, shall indicate whether the application is for a bingo club licence; 
and shall state that any person who desires to object to the grant of the licence should 
send to the clerk of the licensing authority, before 15th April, two copies of a brief state- 
ment in writing of the grounds of the objection . . . (4) A notice published or displayed 
under this paragraph shall not include any matter which is not required by the preceding 
provisions of this paragraph to be included in it.’ 

The applicants, who had made application to a gaming licensing committee for a general 
certificate in the form prescribed by para 5 (2) of Sch 2 to the Act, failed to comply with 
para 6 (4) of Sch 2 in that the advertisement by which notice of the application was pub- 
lished contained, in addition to the particulars required by para 6 (2) to appear therein, 
other extraneous matter. The gaming licensing committee refused to hear the applicants’ 
application for a licence, holding that they had no jurisdiction to hear it by reason of 
the irregularity in the advertisement. On a motion by the applicants for an order of 
mandamus directing the licensing committee to hear the application, 

Hetp: mandamus should not issue, since paras 5 to 7 of Sch 2 to the Act contained a 
complete and precise code intended to be strictly enforced, and the additional matter 
included in the advertisement rendered the advertisement an invalid notice for the 
purposes of Sch 2, para 6; accordingly the licensing committee had rightly held that 
they had no jurisdiction to hear the application. 


Motion by Mark Shine and Leonard Lewis Davis for an order of mandamus 
directed to the gaming licensing committee of the city of Leicester requiring them 
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to hear and determine according to law an application for the grant of a licence 
under the Gaming Act 1968 in respect of property situate at 32 Charles Street, Leicester, 
for the purpose of a club named the Rubicon Club for gaming during licensing hours. 


John Lloyd-Eley QC and J F Kingham for the applicants. 
The respondent gaming licensing committee did not appear. 


LORD WIDGERY CJ: In these proceedings counsel moves on behalf of the 
applicants, Mark Shine and Leonard Lewis Davis, for an order of mandamus directed 
to the gaming licensing committee for the city of Leicester commanding it to hear 
and determine according to law an application for the grant of a licence under the 
Gaming Act 1968 in respect of the first and part of the second floors of the property 
situate at 32 Charles Street, Leicester. The gaming licensing committee refused to hear 
the applicants’ application on the grounds that, in the view of the committee, there 
had been an irregularity in the manner in which the application had been made and 
advertised, and that as a consequence of that irregularity the committee were of the 
opinion that it had no jurisdiction to hear an application. The applicants had 
obtained consent of the Gaming Board to make the application, and the application 
which ultimately was made to the gaming licensing committee was in itself in proper 
form. The question arises in regard to the advertisement of that application under 
the terms of Sch 2 to the Gaming Act 1968. 

3efore I turn to the details, it is as well to observe that under s 11 of the Gaming 
Act 1968 it is provided: 


‘(1) The provisions of schedule 2 to this Act shall have effect with respect to 
the licensing of premises under this Act.’ 


It is also useful, before turning to the schedule, to remind oneself that s 42 of the 1968 
Act imposes considerable restrictions on the advertising of gaming and places at 
which gaming is carried on. Section 42 provides: 


‘(1) Except as provided by this section, no person shall issue, or cause to be 
issued, any advertisement—(a) informing the public that any premises in Great 
Britain are premises on which gaming takes place or is to take place, or (b) inviting 
the public to take part as players in any gaming which takes place, or is to take 
place, on any such premises .. .” 


The section goes on to deal with other matters, but the extract is sufficient if I stop 
there. Section 42 (3), however, provides: 


‘Subsection (1) of this section does not apply to...(b) the publication or 
display of a notice, where the notice is required to be published or displayed by 
any provision of schedules 2 to 4 to this Act and the publication or display is so 
made as to comply with the requirements of that provision.’ 


It is there recognised that an element of advertisement of the gaming is inevitable 
under the provisions of Sch 2, and exemption is given against the penal consequence 
of s 42 where the only advertisement is one which is required by, inter alia, Sch 2, and is 
made so as to comply with the requirements of that schedule. 

So one goes to Sch 2 itself. We are concerned with that part of the schedule which 
comes under the cross-heading ‘Application for grant of licence (general provisions)’. 
I say that because a somewhat different code is prescribed in regard to other forms 
of application. Under para 5 (1) of Sch 2 provision is made as to the dates between 
which an application is to be made; para 5 (2) requires the application to be made 
to the clerk to the licensing authority in such form and manner as may be prescribed. 
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It goes on to deal with certain matters which shall be specified in the application, 
Paragraph 5 (3) requires that when the application has been made a copy of the 
application shall be sent to the clerk, to which I need not look in detail. Then comes 
what one might describe as the advertisement provision of this part of Sch 2 contained 
in para 6. Paragraph 6 provides: 


‘(1) At any time in March in the year in which . . . an application is made, the 
applicant shall cause notice of the making of the application to be published by 
means of an advertisement in a newspaper circulating in the licensing authority’s 
area. 

‘(2) A notice published in pursuance of this paragraph shall specify the name 
of the applicant, the name of the club and the location of the relevant premises, 
shall indicate whether the application is for a bingo club licence . . . and shall 
state that any person who desires to object to the grant of the licence should 
send to the clerk to the licensing authority, before 15th April, two copies of a 
brief statement in writing of the grounds of his objection . . . 

‘(4) A notice published or displayed under this paragraph shall not include 
any matter which is not required by the preceding provisions of this paragraph 
to be included in it.’ 


To understand how the difficulty arose in this case, it is conve nient to refer to the form 
of application which has been prescribed pursuant to para 5 (2) of Sch 2. I need not 
go through it in detail, but it is a comprehensive document stating the name and 
address of the applicants, dealing in some detail with the means of access to the 
premises, describing the premises, stating the purposes for which it is proposed 
that they should be used, dealing with the hours during which gaming is to take 


place, and containing the name and address of directors and secretary of the applicant 
company, in the case of a company. The relevance of my reference is that when that 
form had been quite correctly used by these applicants in making their application 
for licensing authority, by a mischance exactly the same form was used when the 
notice was composed to be inserted in a newspaper pursuant to para 6 of Sch 2. 
We have a copy of the notice before us. It is printed in bold type at the top, “To: 
THE CLERK TO THE GAMING LICENSING COMMITTEE FOR THE City OF LEICESTER’, and then 
proceeds to set out verbatim the form of the application made to the gaming 
committee. There is an addendum at the end clearly intended to comply with one 
requirement of para 6 (2) of Sch 2 where it is stated that: 


‘Any person who desires to object to the granting of this licence should send 
to the clerk to the licensing committee at Town Hall, Leicester, before the 
15th day of April next, two copies of a brief statement in writing of the grounds 
of his objection.’ 


Although the notice contained that and other requirements of para 6 (2), it is quite 
evident that it contained a great deal of matter which is not required by that sub- 
paragraph to be inserted in it. I can summarise the matter by saying, I think there is 
no doubt about it, that by a mischance or error the notice published in the paper 
was not a notice of the making of the application containing the particulars required 
by para 6 (2), but a copy of the application itself containing inevitably a great deal 
of additional and unauthorised material. The justices, when that matter was drawn 
to their attention, took the view that the notice was not a valid notice under para 6 
of Sch 2 and that in the absence of a valid notice they had no jurisdiction to hear and 
determine the matter. The question for us is whether the committee took a proper 
view in law of the situation before them. 
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Counsel for the applicants, who has argued this case if I may say so with clarity 
and great helpfulness to the court, centres his argument on this proposition. 
Section 42 of the Act prohibits advertisement, but sanctions advertisements so far 
as they are necessary under the terms of Sch 2. He submits that the purpose of para 6 
(4) of Sch 2 is merely to define the matter which can legitimately be put in the notice 
under that paragraph and thus to restrict the scope for advertising which, as it were, 
by a side wind the notice inevitably gives to the applicant. Accordingly he says that 
we should take the view that breach of para 6 (4), although it involves a criminal 
offence under s 42 because it means that an unauthorised advertisement has been 
published, yet in his submission it should not invalidate the notice itself if the notice 
contains the necessary matter under s 6 (2), and no person is likely to be misled by 
the fact that it contains additional information. There is no direct authority on this 
point, but I get considerable assistance from the decision of this court in R v Pontypool 
Gaming Licensing Committee, ex parte Risca Cinemas Ltd (1). This was a case where there 
had been failure to comply with what might be called a time provision of Sch 2. It 
arose in fact under a different part of the schedule notably that contained in paras 8 
to 11, and under those paragraphs an applicant for a licence was required to send to the 
licensing committee within seven days of the publication of his notice in a newspaper, 
a copy of the newspaper. In fact, again no doubt by mischance, the licensing com- 
mittee in that case were not supplied with a copy of the newspaper at all, but only a 
cutting from it, and perhaps worse, received that cutting not within seven days of 
the publication of the paper but after 13 days. 

It was argued in this court that the court should regard the provision as to time 
as directory only and not mandatory, and should hold that the application was not 
rendered ineffective by reason of that failure to comply with the rules. The court 
refused to do that, and Mecaw LJ, in giving the leading judgment, with which the 
other members of the court agreed, referred to a dictum of Grove J in Barker v 
Falmer (2) where he said: 


‘It is impossible for the court to speculate upon the reasons for legislation in 
the way suggested, or to dissect an Act of Parliament and say upon those reasons 
that part of an enactment is directory and part obligatory.’ 


I feel that if we acceded to the submission of counsel for the applicants in this case we 
should be speculating on the reasons for legislation and dissecting the schedule in 
the way discouraged by Grove J in that dictum. The court in the Pontypool case (1) 
further went on to refer to the somewhat similar provisions of the Licensing Act 
1964 dealing with liquor licences, and pointed out that under that Act there is what 
is sometimes called a dispensing provision whereby a failure to adhere strictly to time 
limits might be excused in the discretion of the justice hearing the application. 

There is no such dispensing provision in the 1968 Act, and the court in the Pontypool 
case pointed out that the procedural code comprised in paras 8 to 11 of the schedule 
contained no such dispensing power and is to be regarded as a code in itself. I think 
those observations apply equally to the paragraphs in the schedule with which we 
are concerned, nutably paras 5 to 7. Those paragraphs do contain a complete code; 
they contain a code written in the most precise and positive language. Anyone who 
takes the Act in front of him and reads the code carefully is minutely and specifically 
and precisely directed as to what he has to do. I think that we should take the view, 
underlying the decision of this court in the Pontypool case, that such a code is intended 
to be strictly enforced, and that a departure from the code prima facie renders a 
step in the procedure in which the error is made an ineffective step. I can see no 


(1) 134 JP 648; [1970] 3 All ER 241. 
(2) (1881), 8 QBD 9. 
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justification for taking a different view in the present case, and I am not disposed 
to follow counsel for the applicants in his submission that the only purpose of para 6 
(4) is to enable a prosecution to follow if an over-elaborate notice is given under 
para 6 (2). I think that Parliament intended this code to be strictly enforced, and I 
think it should be strictly enforced and I would accordingly refuse this application. 


ASHWORTH J: I agree, I would only add to reinforce the reasons given by 
Lorp Wincery CJ, with which I agree, that under the Licensing Act 1964, to which 
we were referred, provision is also made for the advertisement of an application, 
to be found in Sch 2, para 1 (c) (ii). What is in my view striking about comparison 
of that Act with the Gaming Act 1968 is that under the Licensing Act 1964 there is 
no prohibition whatever in the Schedule as to the contents of the advertisement or 
as to what may not appear in it. I ask myself for what reason, therefore, was Sch 2, 
para 6 (4) to the Gaming Act 1968 inserted, if it were not to make quite sure that the 
necessary notice was limited to what was laid down in para 6 (2). I can see no other 
logic in it and to give effect to the argument of counsel for the applicants would 
really be to render para 6 (4) nugatory. I agree with the result. 


SWANWICEK J: I agree for all the reasons given. 
Application refused. 
Solicitors: Herbert Oppenheimer, Nathan & Vandyk. 
T.R.EB. 


COURT OF APPEAL (CRIMINAL DIVISION) 
(Epmunp Davies AND Cairns LJJ, AND MacKEenna J) 
18th, 27th May 1971 
R v EASOM 


Criminal Law—Theft—Intention permanently to deprive owner of property—Conditional 
intention insufficient—Intent to deprive owner of such property as on examination 
proved worth taking—Handbag—Taking by defendant—Handbag and contents intact left 
ready to be re-possessed by owner—Direction to jury—Theft Act 1968, s 1 (1). 

In every case of theft the appropriation must be accompanied by the intention of 
permanently depriving the owner of his property. A conditional intention will not suffice. 
If the appropriator has it in mind merely to deprive the owner of such of his property 
as, on examination, proves worth taking, and then, having discovered that all the property 
taken is valueless to him, leaves it ready to hand to be repossessed by the ow. +r, he is 
not guilty of theft, nor can there be a valid conviction of attempted theft unless it is 
established that the appropriator was animated by the same intention permanently to 
deprive the owner as would be necessary to establish the full offence. 

In a cinema a woman who occupied a seat immediately in front of the appellant placed 
her handbag containing various articles on the floor beside her. When the lights went out, 
the appellant picked up the handbag and examined its contents. He then left his seat, 
leaving the handbag with its contents intact on the floor in front of him. He was indicted 
for stealing the handbag and its contents, which were enumerated in the particulars of 
offences, contrary to s. 1 (1) of the Theft Act 1968. At the trial the jury were directed 
that it was open to them to convict of stealing the contents of the handbag if the appellant 
had taken the bag, not knowing what the contents were, but intending to keep such 
as proved to be of value to him. 
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Hep: the jury had been misdirected, and should have been invited to consider the 
possibility that the appellant’s state of mind was that he intended to appropriate only 
such articles as might prove to be of value to him and the legal consequences, as stated 
heretofore, which would flow therefrom; the conviction must, accordingly, be quashed, 
and a conviction of attempted theft could not be substituted. 


AppgaL by John Arthur Easom against his conviction at Inner London Quarter 
Sessions of the theft of a handbag and its contents, he being then sentenced to 18 
months’ imprisonment, suspended for three years and fined [25. 


F G R Ward for the appellant. 
F E F Wybrants for the Crown. 
Cur adv vult 


27th May. EDMUND DAVIES LJ: read this judgment of the court. This is 
an appeal from the conviction of John Arthur Easom at the Inner London Quarter 
Sessions on 8th October 1970 on an indictment charging him with theft, the particulars 
of the charge being that on 27th December 1969, he ‘stole one handbag, one purse, 
one note-book, a quantity of tissues, a quantity of cosmetics and one pen, the property 
of Joyce Crooks’. 

The circumstances giving rise to the charge may be shortly stated. On the evening 
of 27th December 1969 Woman Police Sergeant Crooks and other plain-clothes 
officers went to the Metropole Cinema in Victoria. She sat in an aisle seat and put 
her handbag (containing the articles enumerated in the charge) alongside her on the 
floor. It was attached to her right wrist by a piece of black cotton. Pc Hensman sat 
next to her on the inside seat. When the house lights came on during an interval, 
it was seen that the appellant was occupying the aisle seat in the row immediately 
behind Sergeant Crooks and that the seat next to him was vacant. Within a few 
minutes of the lights being put out, Sergeant Crooks felt the cotton attached to her 
wrist tighten. She thereupon gave Pc Hensman a pre-arranged signal. The cotton was 
again pulled, this time so strongly that she broke it off. Moments later the officers 
could hear the rustle of tissues and the sound of her handbag being closed. Very 
shortly afterwards the appellant left his seat and went to the lavatory. The officers 
then turned round and found Sergeant Crooks’s handbag on the floor behind her seat 
and in front of that which the appellant had vacated. Its contents were intact. 
When the appellant emerged from the lavatory and seated himself in another part 
of the cinema he was approached by the police officers. When the offence of theft 
was put to him, he denied it. 

On those facts the appellant was indicted in the manner indicated. Nevertheless, 
prosecuting counsel, foreseeing certain difficulties even were such facts fully estab- 
lished, told the jury that it was open to them to acquit the accused of theft and to 
convict him of the attempt. But the learned deputy chairman would have none of 
this, and in due course directed the jury, ‘...it cannot be an attempt. It is either 
stealing or not stealing at all’. When dealing with the matter of intention to deprive 
Sergeant Crooks permanently of her property, he directed the jury in this way: 


‘It is said by the defence here that because [the appellant] is charged with 
stealing a handbag, a purse, a note-book, a quantity of tissues, a quantity of 
cosmetics and a pen, that he never stole them, because in fact he looked at them 
and threw them away. But the position is this, and this is where you have got 
to direct your minds. There is a bag here, of which the person behind does 
not know the contents, and he takes that bag—if you come to this conclusion— 
intending permanently to deprive the owner of the contents. That is what he 
does it for, is it not? He does not know what it is, and do you imagine, if 
somebody took that and he found a diamond ring, gold cigarette case, or other 





Justice of the Peace and Local Government Review Reports, September 25, 1971. 


135 LOCAL GOVERNMENT REVIEW REPORTS 479 


valuable property, other than money, that it would not be taken?... Did the 
stealing take place, was it with the intention of whoever was behind permanently 
to deprive the owner of valuables in there?’ 


The deputy chairman then proceeded to give an illustration of what he intended to 
convey by that direction. We regretfully have to describe it as more confusing than 
helpful in that it involved the basic assumption that the asportation there being 
described was accompanied by an intention to deprive the owner permanently of 
the object (an envelope) and its unknown contents. In doing so, the deputy chairman 
in effect directed the jury that, provided they were satisfied on the issue of identity, 
they must convict the accused of the full offence charged, saying: 

“Whoever it was behind was intending permanently to deprive [Sergeant 
Crooks]... of the things in her bag. He did not know what it was inside the 
bag, and in fact... really the contents of the bag do not matter specifically 
for what they are, and you may come to the conclusion—of course it is a matter 
for you—that whoever it was who did this, was stealing those things; although 
afterwards he abandoned them... But the stealing would then have taken 
place... would it not, and that is a matter for you to decide.’ 


The only qualification introduced by the deputy chairman was that the jury might 
conclude ‘that there is no question of the stealing of the handbag itself’, in which 
event they were told that they ‘would be entitled to bring in a verdict of theft 
of the other things, and not the handbag’ if they thought that ‘whoever was behind 
had committed this particular act, never intending to have the handbag at all, but 
the contents’. 

In the respectful view of this court, the jury were misdirected. In every case of 
theft the appropriation must be accompanied by the intention of permanently 
depriving the owner of his property. What may be loosely described as a ‘conditional’ 
appropriation will not do. If the appropriator has it in mind merely to deprive the 
owner of such of his property as, on examination, proves worth taking and then 
finding that the booty is to him valueless, leaves it ready to hand to be repossessed 
by the owner, he has not stolen. If a dishonest postal sorter picks up a pile of letters, 
intending to steal any which are registered, but, on finding that none of them are, 
replaces them, he has stolen nothing, and this is so notwithstanding the provisions 
of s 6 (1) of the Theft Act 1968. In the present case the jury were never invited to 
consider the possibility that such was the appellant’s state of mind or the legal conse- 
quences flowing therefrom. Yet the facts are strongly indicative that this was 
exactly how his mind was working, for he left the handbag and its contents entirely 
intact and to hand once he had carried out his exploration. For this reason we hold 
that conviction of the full offence of theft cannot stand. 

In so concluding, we have not overlooked that counsel for the Crown has, since the 
trial, altered his view of the case and now shares that expressed by the deputy chair- 
man that the accused should either have been convicted of the full offence charged 
or acquitted completely. Indeed, he now submits that conviction for the full offence 
was justified. In support of this changed view we were referred to a passsage in 
Hale’s Pleas of the Ciown, 1778 edn, vol 1, p 532, which reads: 


‘So if A without drawing his weapon requires B to deliver his purse, who doth 
deliver it, and A, finding but two shillings in it gives it to him again, this is a 
taking by robbery—2o Eliz. Crompt. 34.’ 


But in our judgment counsel for the Crown seeks to attach excessive weight to this 
short reference, and the true approach thereto is to be found in Archbold’s Criminal 
Pleading, Evidence and Practice 37th Edn, 1969, para 1469, in the following words: 
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‘Returning the goods ... can be considered merely as evidence of the defen- 
dant’s intention when he took them; for if it appears that he took them originally 
with the intent of depriving the owner of them, and of appropriating them to 
his own use, his afterwards returning them will not purge the offence.’ 


So, once more, one is driven back to consider with what intention the appellant 
embarked on the act of taking. This court in the unreported case of R v Stark (1) 
quashed the conviction for larceny of a man caught in the act of lifting a tool-kit from 
the boot of a car, the judge having misdirected the jury by telling them: 


“Was [the appellant] intending, if he could get away with it, and if it was 
worthwhile, to take that tool-kit when he lifted it out? If he picked up some- 
thing, saying “I am sticking to this—if it is worthwhile”, then he would be 
guilty.’ 


But does it follow from all this that this appellant (as to whose identity and physical 
acts the verdict establishes that the jury entertained no doubt) has to go scot-free? 
Can he not, as the counsel for the Crown originally submitted, be convicted at least 
of attempted theft? Even though the contents of the handbag, when examined, 
held no allure for him, why was he not as guilty of attempted theft as would be the 
pickpocket who finds his victim’s pocket empty (see R v Ring, Atkins and Jackson (2))? 
Does a conditional intention to steal count for nothing? In his Criminal Law, The 
General Part, 2nd edn, 1961, para 23, Professor Glanville Williams wrote: 


‘A conditional intention is capable as ranking as legal intention for certain 
purposes. Thus, it is no defence to an apparent burglar that his intention was 


merely to steal a certain paper if it should happen to be there.’ 


He then cited the American Model Penal Code, s 2.02, which provides that: 


“When a particular purpose is an element of an offence, the element is estab- 
lished although such purpose is conditional, unless the condition negatives the 
harm or evil sought to be prevented by the law defining the offence.’ 


But as to this, all (or, at least, much) depends on the manner in which the charge is 
framed. Thus: ‘If you indict a man for stealing your watch, you cannot convict him 
of attempting to steal your umbrella’, per SiR ALEXANDER CockBURN CJ in R v 
M'Pherson (3), unless, of course, the court of trial has duly exercised the wide powers 
of amendment conferred by s 5 of the Indictments Act 1915. In our judgment, this 
remains the law and it is unaffected by the provisions of s 6 of the Criminal Law Act 
1967. No amendment was sought or effected in the present case, which accordingly 
has to be considered in relation to the articles enumerated in the theft charge, and 
in relation to nothing else. Furthermore, it is implicit in the concept of an attempt 
that the person acting intends to do the act attempted, so that the mens rea of an 
attempt is essentially that of the complete crime (see Smith and Hogan, Criminal 
Law). That being so, there could be no valid conviction of the appellant of attempted 
theft on the present indictment unless it were established that he was animated by 
the same intention permanently to deprive the police officer of the goods enumerated 
in the particulars of the charge as would be necessary to establish the full offence. 
We hope we have already made sufficiently clear why we consider that, in the light 


(1) sth October, 1967, unreported. 
(2) (1892), 56 JP 552. 
(3) (1857), 21 JP 325, Dears & B 197. 
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of the evidence and of the direction given, it is impossible to uphold the verdict that 
such an intention was established in this case. 
For these reasons, we are compelled to allow the appeal and quash the conviction. 


Conviction quashed. 
Solicitors: Registrar of Criminal Appeals; Solicitor, Metropolitan Police. 


T.R.F.B. 


HOUSE OF LORDS 


(Lorp Donovan, ViscouNT DILHORNE, LorD PEARSON, LorD DipLock AND LorpD Cross 
OF CHELSEA) 


29th May, 30th June 1971 
LAWRENCE v COMMISSIONERS OF POLICE FOR THE METROPOLIS 


Criminal Law—Theft—Ingredients of offence—Consent by owner to appropriation of prop- 
erty— Belonging to another’—Theft Act 1968, s 1 (1), 5 (4), 15 (1). 

The words ‘without the consent of the owner’ which appeared in the definition of 
larceny in s 1 (1) of the Larceny Act 1916, and are omitted from s 1 (1) of the Theft Act 
1968, are not to be read into the latter section. The omission was deliberate, and by it 
Parliament relieved the prosecution of the burden of establishing that the taking of the 
property alleged to have been stolen was without the owner’s consent. 

The offence created by s 1 involves four elements (i) a dishonest (ii) appropriation (iii) 
of property belong to another (iv) with the intention of permanently depriving the owner 
of it. Belief or absence of belief that the owner had, with full knowledge of the circum- 
stances, consented to the appropriation is relevant to the issue of dishonesty, not to the 
question whether or not there has been an appropriation. The words “belonging to 
another’ in s 1 (1) and s 15 (1) of the Act of 1968 signify no more than that, at the time of 
the appropriation or obtaining, the property belonged to a person who had possession 
or control of it or had a proprietary interest in it within s 5 (1) of the Act of 1968. 


Appa by Alan Lawrence against an order of the Court of Appeal reported p. 144, 
ante, dismissing an appeal at Inner London Quarter Sessions against his conviction 
for theft, contrary to the Theft Act 1968, s 1 (1). 


P Back QC and J R P Penry for the appellant. 
H J Leonard QC and D W T Price for the respondent. 


Their Lordships took time for consideration. 


30th June. The following opinions were delivered. 


LORD DONOVAN: I have had the advantage of reading the opinion of my 
noble and learned friend, Viscount DitHorne. I agree with it, and would, therefore, 
dismiss this appeal. 


VISCOUNT DILHORNE: The appellant was convicted on 2nd Decem- 
ber 1969 of theft contrary to s 1 (1) of the Theft Act 1968. On 1st September 1969 
a Mr Occhi, an Italian who spoke little English, arrived at Victoria Station on his 
first visit to this country. He went up to a taxi driver, the appellant, and showed 
him a piece of paper on which an address in Ladbroke Grove was written. The appel- 
lant said that it was very far and very expensive. Mr Occhi got into the taxi, took 
£1 out of his wallet and gave it to the appellant who then, the wallet being still open. 
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took a further {6 out of it. He then drove Mr Occhi to Ladbroke Grove. The correct 
lawful fare for the journey was in the region of tos 6d. The appellant was charged 
with and convicted of the theft of the £6. 

In cross-examination Mr Occhi, when asked whether he had consented to money 
being taken, said that he had ‘permitted’. He gave evidence through an interpreter 
and it does not appear that he was asked to explain what he meant by the use of 
that word. He had not objected when the {6 were taken. He had not asked for 
the return of any of it. It may well be that when he used the word ‘permitted’, he 
meant no more than that he had allowed the money to be taken. It certainly was not 
established at the trial that he had agreed to pay to the appellant a sum far in excess 
of the legal fare for the journey and so had consented to the acquisition by the 
appellant of the £6. 

The main contention of the appellant in this House and in the Court of Appeal 
was that Mr Occhi had consented to the taking of the (6, and that, consequently, 
his conviction could not stand. In my opinion, the facts of this case to which I have 
referred fall far short of establishing that Mr Occhi had so consented. 

Prior to the passage of the Theft Act 1968, which made radical changes in and 
greatly simplified the law relating to theft and some other offences, it was necessary 
to prove that the property alleged to have been stolen was taken ‘without the consent 
of the owner’ (Larceny Act 1916, s I (1)). 

These words are not included in s 1 (1) of the Theft Act 1968, but the appellant 
contended that the subsection should be construed as if they were, as if they appeared 
after the word ‘appropriates’. Section 1 (1) provides: 


‘A person is guilty of theft if he dishonestly appropriates property belonging 
to another with the intention of permanently depriving the other of it; and 
“thief” and “steal” shall be construed accordingly.’ 


I see no ground for concluding that the omission of the words ‘without the consent of 
the owner’ was inadvertent and not deliberate, and to read the subsection as if they 
were included is, in my opinion, wholly unwarranted. Parliament by the omission 
of these words has relieved the prosecution of the burden of establishing that the 
taking was without the owner’s consent. That is no longer an ingredient of the offence 

Mecaw LJ, delivering the judgment of the Court of Appeal, said that the offence. 
created by s 1 (1) involved four elements: ‘(i) a dishonest (ii) appropriation (iii) of 
property belonging to another (iv) with the intention of permanently depriving the 
owner of it.’ I agree. That there was appropriation in this case is clear. Section 3 (1) 
states that any assumption by a person of the rights of an owner amounts to an 
appropriation. Here there was clearly such an assumption. That an appropriation 
was dishonest may be proved in a number of ways. In this case it was not contended 
that the appellant had not acted dishonestly. Section 2 (1) provides, inter alia, that a 
person’s appropriation of property belonging to another is not to be regarded as dis- 
honest if he appropriates the property in the belief that he would have the other’s 
consent if the other knew of the appropriation and the circumstances of it. A fortiori, 
a person is not to be regarded as acting dishonestly if he appropriates another’s 
property believing that with full knowledge of the circumstances that other person 
has in fact agreed to the appropriation. The appellant, if he believed that Mr Occhi, 
knowing that {7 was far in excess of the legal fare, had nevertheless agreed to pay 
him that sum, could not be said to have acted dishonestly in taking it. When Mecaw 
LJ said that, if there was true consent, the essential element of dishonesty was not 
established, I understand him to have meant this. Belief or the absence of belief 
that the owner had with such knowledge consented to the appropriation is relevant 
to the issue of dishonesty, not to the question whether or not there has been an 
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CRIMINAL LAW - Theft — Ingredients of offence - Consent by owner to appropria- 
tion of property — ‘Belonging to another’ — Theft Act 1968, s 1 (), 5 (), 15 (1). 
Lawrence vy Commissioners of Police for the Metropolis ; 


CRIMINAL LAW - Theft — Intention peer | to deprive omhe of senntiine 
Direction to injury — Theft Act, 1968, s 1 (1), s 6 
R v Warner . 
CRIMINAL LAW - Theft - - "eats iaihieiaiata to eed owner of sunita - 
Conditional intention insufficient — Intent to deprive owner of such property as on 
examination proved worth taking — Handbag — Taking by defendant — Handbag 
and contents intact left ready to be re-possessed by owner — Direction to jury — 
Theft Act 1968, s 1 (1). 
R v Easom . al wal mae a ca 
CRIMINAL LAW - Theft - Possession or s idteiaiaal No qualification of words in 
statute — Possession or control in fact sufficient - Removal of car by owner from 
near garage where left for repairs —- Dishonesty — Belief in claim of right —- Theft 
Act 1968 (c 60) s 2 (1), s 5 (1). 
R v Turner : : 
CRIMINAL LAW - Vabiones _ Seitibebine exposure with intent to — fe anny - 
Exposure in private _ — Vagrancy Act, 1824, s 4, as amended by Criminal 
Justice Act, 1925, s. 
Ford v Falcone .. : . 
CRIMINAL LAW - Venue - Indictable sive ~ ‘Place orn defendant‘ in oon ~ 
‘Custody’ — Criminal Justice Act, 1925, s 11 (1). 
R v Kulynycz 
CUSTOMS AND EXCISE - — panetinge eiencune in Sepubiinnt evasion of 
restriction — Importation of cannabis — Offence and penalty created by Customs 
and Excise Act, 1952 — Restriction on importation imposed by Dangerous Drugs 
Act, 1965 - Proceedings on indictment under Customs and Excise Act 1952, 
s 304-— Need of leave of Attorney-General or Director of Public Prosecutions 
under s 20 of une sated Act, 1965 
R v Williams “w sé a 
DANGEROUS DRUGS - Genin uenisiinn premises to sil for porn 
cannabis — ‘Permitting’ — Reasonable grounds for suspicion — Failure to take reas- 
onable steps readily available to prevent prohibited act - Dangerous Drugs Act, 
1965, s 5 (a). 
R v Souter 
EDUCATION - Aituslaleeios pane of wsiheeing ~ ieeeaine of saith to certain 
——. Wishes of parents— Complaint to Minister— Education Act, 1944, 
s 68, s 76 
Cumings v Birkenhead Corporation 


EDUCATION - Teacher — Contract of pidtene - Refusal to ae caier: - Right 
of authority to repudiate contract —- Nob-observance of regulations regarding 
dismissal and suspension. 

Gorse v Durham County Council 


EVIDENCE - Crown privilege — Application to oe Senet for certificate for 
consent — Request to board by police on character and reputation of applicant — 
Letter from police giving information — Alleged criminal libel — Information 
necessary for proper functioning of board — Overriding public interest for non- 
disclosure. 

R v Lewes Justices. Ex parte Gaming Board of Great Britain 


EXTRADITION - Ireland — Order by magistrate in England — Duty to yore: into 
merits of charges — Prosecution for political offence if order made — Backing of 
Warrants (Republic of Ireland) Act, 1965, s 2 (1) 2) mm: 

Keane v Governor of Brixton Prison .. 


GAMING - Betting — Office - Advertisement — Paaien giving access to a emel 
betting office’ - Display of sign on outside wall — Sign showing company’s 
registered name and containing words ‘turf accountants’ — Indication that 
premises were licensed betting office — Betting (Licensed Offices) Regulations, 1960, 
reg 2 — Betting, Gaming and Lotteries Act, 1963, s 10 (5) (a), (©). 

Maurice Binks (Turf Accountants) Ltd vy Huss 


GAMING - Forecast of future event -- Photograph of ete: sain porn football 
match — Ball not in photograph — Competitors required to mark most likely 
position of ball — Position later chosen by panel of judges — Success of competitors 
marking positions closest to that chosen by panel — Betting, Gaming and Lotteries 
Act, 1963, s 47 (a) (i). 

Ladbroke (Football) Ltd v Perrett ? 

GAMING - Licensing of club — Form of ectmahin - Notice strates ushion of 
application — Specific particulars to be included in notice — Notice including 
specified particulars and additional matter — Validity - Gaming Act, 1968, Sch 2, 
para 
Rv Leicester Gaming Licensing Committee. Ex parte Shine 


iii 
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GAMING - Pool betting — Lottery —- ‘Competition for prizes for making forecasts 
as to sporting events’ — Need of skill in making forecasts — Lottery — Betting, 
Gaming and Lotteries Act, 1964, s 41, Sched 2, para 13 ves 
Singette Ltd and Others v Martin 


GAMING - Registration — ‘Club’ —- Refusal to register or renew registration - 
Members’ clubs only included — Registration not applicable to proprietary clubs — 
Gaming Act, 1968, Sch 7, para 8. 

Tehrani v Rostron 


HIGHWAY - Gipsy — Encamping without lawful wiliedid or excuse — idiemiien a 
‘encamp’ — Highways Act, 1959, s 127 (c). 
Smith y Wood oo 


HIGHWAY - Obstruction — Stall for sale of goods-—Implied licence by local 
authority. 
London Borough of Redbridge v Jaques 


HOUSING - Compulsory purchase —- Clearance area — Adjoining ne Need to 
show purchase n ary for satisfactory development or use of cleared area — 
“Cleared area” — Housing Act, 1957, s 43 (2). 

Coleen Properties Ltd vy Minister of Housing and Local Government 


HOUSING - Multiple occupation of premises - Requirements to execute works - 
Notice — Wilful failure to comply — Defence — Bona fide belief that works better 
performed later - Housing Act, 1961, s 15 (1) (3) — Housing Act, 1964, s 64 a 
Honig v London Borough of Islington 


HUSBAND AND WIFE - Maintenance of wife - High — oe registered in 
magistrates’ court — Application for variation — Substantial expenditure of time 
— Remission to High Court — Maintenance Orders Act, 1958, s 4 @. 
Gsell v Gsell ; 


HUSBAND AND WIFE - Matrimonial home - ne’ properties ree in 
husband’s name with wife’s money — Sums transferred by wife to husband at his 
request — Imposition of trust on husband. 
Heseltine v Heseltine nt 


HUSBAND AND WIFE - Matrimonial home — Separation order obtained by wife - 
Husband tenant of home — Power of court to exclude husband for limited time - 
Matrimonial Homes Act, 1967, s 1 (2). 

Tarr vy Tarr 


INFANT - Custody - Order of magistrates — iaoiat« Further evidence — Discretion 
of appellate court. 
Re B (T A) (an infant) 


LOCAL AUTHORITY - Statutory powers — a - ieee to company 
of land with access to and use of authority’s property — Decision by authority to 
develop property as housing estate — Right to override company’s haan 
Dowty Boulton Paul Ltd vy Wolverhampton Corporation 


LOCAL GOVERNMENT - London - Transfer of land — Land held fort two purposes — 
Vesting in borough council. 
Greater London Council y London Borough of Croydon 


LOCAL GOVERNMENT - Merger of council with other emanates to jm ona 
borough — Loss of employment of clerk and solicitor — Re-settlement and long 
term compensation — Local Government (Compensation) Regulations, 1963, 
regs 8, 14(1) (c) (f). 

Myrddin- Baker v Teesside County Borough Council. . 


MAGISTRATES — Committal to quarter sessions for sentence - Ageliedion * to 
change plea of guilty. 
R v Mutford and Lothingland Justices. Ex ee Harber. R v East Suffolk 
Quarter Sessions. Ex parte Harber . 


MAGISTRATES - Irish warrant — Redniniiniee -— No inquiry wie prima facie 
case made out — Habeas corpus - Likelihood of Pireland) A or detention for 
political offence - Backing of Warrants (Republic o re Act, 1965,s 1 has (©). 
R v Brixton Prison Governor. Ex parte Keane 


MAGISTRATES - Natural justice —- Magistrate acting in eneiektsatve or executive 
capacity —- Duty to act openly, impartially and fairly — Seizure of sweet potatoes 
by local authority officer — Meeting between justice and local government officials 
before hearing — Box of sweet potatoes shown and sample cut open — Retirement 
at end of hearing of magistrate with public analyst and chief veterinary officer — 
Advice received, but not communicated to defendants —- Food and Drugs Act, 
1955, s 9 (3) - Colouring Matter in Food Regulations, 1966, reg 5 (1). 

Rv Birmingham City Justices. Ex parte Chris Foreign Foods (Wholesalers) Ltd 


PUBLIC ORDER - Public place — Using threatening behaviour — Railway station 
platform — Public Order Act, 1936, ss 5, 9. 
Cooper v Shield . 
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QUARTER SESSIONS - Appeal — Plea- Change of plea- Enquiry whether plea 
of guilty at magistrate’s court equivocal — Right to remit case to magistrate - 
Quarter sessions entitled to consider only what happened before magistrate - 
Nothing in proceedings before magistrate casting doubt on plea. 

R v Marylebone Magistrate. Ex parte Westminster City Council. R v Inner 
London Quarter Sessions. Ex parte Westminster City Council 


QUARTER SESSIONS - Committal for sentence — Gravity of offence apparent from 
nature of charge — Nothing emerging from facts stated by prosecution to increase 
gravity of offence — Magistrates’ Courts Act, 1952, s 29. 

R v Tower Bridge Magistrate. Ex parte Osman 


RACE RELATIONS - Housing - Council houses - Tenants restricted to “British 
subjects — Validity - Action for declarations by local authority - Competency - 
Race Relations Act, 1968, s 2 (1), s 19 (10). 

London Borough of Ealing v Race Relations Board 


RATING - Machinery and plant — Generation of power — Electric motors, hydraulic 
pumps, and air compressors — Motive power derived from electricity supplied to 
factory —- Hydraulic and pneumatic power distributed throughout factory — Rating 
and Valuation Act, 1925, s 24 (1), Sched 3 (1) (a) — Plant and Machinery (Rating) 
Order, 1960, Sched. 

Chesterfield Tube Co Ltd v Thomas (Valuation Officer) 


RENT CONTROL - Contract referred to tribunal— Entry upon consideration of 
reference — Papers considered by each member of tribunal individually - Assem- 
bly and visit to view premises — No admission obtained — Letter of withdrawal - 
Not operative till received by tribunal — Rent Act, 1968, s 73 (1). 

R v Tottenham District Rent Tribunal. Ex parte Fryer Bros (Properties) Ltd 


ROAD TRAFFIC - Articulated vehicle with trailer -— Use for unsuitable purpose — 
Unsuitability for load on route chosen — Motor Vehicles (Construction and Use) 
Regulations, 1969 (SI 1969, No 321), reg 76 bet 
British Road Services Ltd vy Owen _.... 


ROAD TRAFFIC - Driving test - Duty of examiner unites an Ministry. 
British School of Motoring Ltd v Simms and Another, Stafford Third Party 


ROAD TRAFFIC - Driving while disqualified - Outstanding offences taken into con- 
sideration — Similar offence. 
R v Jones : 


ROAD TRAFFIC - tiie with blood- alcohol | proportion pe andinen limit - 
Arrest without warrant — Powers of police to detain thereafter - Road Safety Act 
1967, ss 1, 2 (2), 2 (4), 3 @, 4. 

R v Mackenzie .. 


ROAD TRAFFIC - Driving with blood- any proportion oie ere limit - 
Ascertainment of alcohol proportion —‘Ascertainment from laboratory test’ - 
Drink consumed after cessation of driving - Adjustment of test - Road Safety 
Act, 1967, s 1 (1). 

Rowlands v Hamilton 


ROAD TRAFFIC - Driving with ‘Meas _— snemetion pw osntnd 
limit — Attempting to drive — Car stopped by person wrongly believed by defen- 
dant to be police officer —- Ignition keys handed over — Departure of defendant 
from car — Return — Demand for handing back of keys — Refusal - Subsequent 
breath test — Road Safety Act, 1967, s 1 saa 
Harman v Wardrop 


ROAD TRAFFIC -Driving with blood- alcohol proportion sino niniiad limit - 
Provision of specimen - Blood - Analysis by ordinary equipment and skill - 
Gas chromatography. 

Smith v Cole 


ROAD TRAFFIC - inten with blood- stint proportion Saiaaltian a limit - 
Specimen for laboratory test — Failure to supply — Reasonable excuse — Excuse 
relating to blood s a only — Liability to supply specimen of urine - Direc- 
tion to jury - Road Safety Act, 1967, s 3 (3) (6). 

R v Harling ee ee ee oe 


ROAD TRAFFIC — Driving with blood-alcohol proportion sii — limit 
— Specimen for laboratory test - Hospital patient - Notification to medical 
practitioner of proposal to make ‘requirement’ — Failure to include in notification 
statutory warning of possible consequences of refusal — Road Safety Act, 1967, 
s 3 (2), (3), (10). 

R v Knightley 


ROAD TRAFFIC -— Heavy sia vehicle — Driver’s licence - ‘iat to licensing 
authority — Insufficient driving experience of applicant — Refusal — Appeal to 
justices — ‘Person aggrieved’ — Power in justices to order authority to grant 
licence — Road Traffic Act, 1960, s 195 2), — 15, ane 3. 

R v Ipswich Justices. Ex parte Robson 


QBD 


Assizes 


CA 
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ROAD TRAFFIC - Light signals — Fire brigade vehicles - Passing red lights - Order 
regulating - Validity. 
Buckoke v Greater London Council 


STATUTE - Construction - Purposive interpretation- Act providing minimum 
sentences for specified criminal offences. 
Kennedy v Spratt 


TOWN AND COUNTRY PLANNING -  ileaidaias seit Cialis 
Assessment — Application of Pointe Gourde principle to cases under Lind 
Compensation Act, 1961, s 6 (1), Sched 1, — 3 
Wilson v Liverpool City Council : 


TOWN AND COUNTRY PLANNING - aa ae iain — Compensation — 
Reference to Lands Tribunal — Agreement between parties as to basis of assess- 
ment — Subsequent decision of House of Lords that that basis wrong — Power of 
court to remit case to tribunal — Discretion. 

Wilson v Liverpool City Council 


TOWN AND COUNTRY PLANNING - Development — inn land used for market 
trading — Building erected over whole of site - Ground floor area remaining open 
— Automatic extinction of former use — New planning unit with nil use created. 
Petticoat Lane Rentals Ltd v Secretary of State for the Environment fe 

TOWN AND COUNTRY PLANNING - Enforcement — Notice — Service — “‘ Occu- 
pier ” — Licensee - Caravan dweller -— Town and Country Planning Act, 1962, 
s 45 (3) (a). 
Stevens v London Borough of Bromley 

TOWN AND COUNTRY PLANNING - Permission - Refusal - Appeal to “Minister 
— Decision in accordance with general policy — Need for genuine consideration of 
particular matter - Town and Country Planning Act, 1962, s 179 (1) (3) (b). 
H Lavender and Son Ltd v Minister of Housing and Local Government .. 


TOWN AND COUNTRY PLANNING - Permission - Refusal - Authority required 
to purchase land - Compensation — Assessment. 
Margate Corporation v Devotwill Investments Ltd 


TRADE DESCRIPTIONS - Defence — Act or default of another person —- senintor 
person’ — Company — Commission of offence through breach of duty of branch 
manager — Trade Descriptions Act, 1968, s 11 'O), s 24 (1). 

Tesco Supermarkets Ltd v Nattrass 

TRADE DESCRIPTIONS - Defence - ‘Mistake’. ~ ‘Act. or default’ - “ Offence pow to 
conduct of employee — Trade Descriptions Act, 1968, s 24 (1) (a). 

Birkenhead and District Co-operative Society Ltd v Roberts es = 


TRADE DESCRIPTIONS - False description — Milk — Foil cap on bottle sniihite 
describing milk and bearing retailer’s name —- Names of milk suppliers to whom 
meri belonged embossed on bottle - Trade Descriptions Act, 1968, s 1 (1) (b), 
s 
Donnelly v Rowlands .. ds = we ie we 


TRADE DESCRIPTIONS - False description-Sale of second-hand car - False 
number of miles on indicator — Defence — Reliance by defendants on information 
supplied to them — Act or default of another person — Failure to take all reason- 
able precautions or exercise all due diligence - Trade Descriptions Act, 1968, s 24 
(1) (a), (b), (3) 

London Borough of Richmond vy Motor Sales (Hounslow) Ltd 


VAGRANCY. See Criminal Law. 
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appropriation. That may occur even though the owner has permitted or consented 
to the property being taken. So proof that Mr Occhi had consented to the appro- 
priation of (6 from his wallet without agreeing to paying a sum in excess of the 
legal fare does not suffice to show that there was not dishonesty in this case. There 
was ample evidence that there was. 

I now turn to the third element ‘property belonging to another’. Counsel for the 
appellant contended that if Mr Occhi consented to the appellant taking the {6, he 
consented to the property in the money passing from him to the appellant and that 
the appellant had not, therefore, appropriated property belonging to another. He 
argued that the old distinction between the offence of false pretences and larceny had 
been preserved. Iam unable to agree with this. Thenew offence of obtaining property 
by deception created by s 15 (1) of the Theft Act 1968 also contains the words ‘belonging 
to another’. ‘A person who by any deception dishonestly obtains property belonging 
to another with the intention of permanently depriving the other of it . . .” commits 
that offence. “Belonging to another’ in s 1 (1) and in s 15 (1) in my view signifies no 
more than that, at the time of the appropriation or the obtaining, the property 
belonged to another with the words ‘belonging to another’ having the extended 
meaning given by s 5. The short answer to this contention on behalf of the appellant 
is that the money in the wallet which he appropriated belonged to another, to Mr 
Occhi. There was no dispute about the appellant’s intention being permanently 
to deprive Mr Occhi of the money. 

The four elements of the offence of theft as defined in the Theft Act 1968 were thus 
clearly established and, in my view, the Court of Appeal was right to dismiss the 
appeal. Having done so, they granted a certificate that a point of law of general 
public importance was involved and granted leave to appeal to this House. Under the 
Administration of Justice Act 1960, s 1 (1), they have power to grant such leave if they 


think that a point of law of general public importance is involved and also that the 
point is one which ought to be considered by this House. The certificate granted does 
not state that they thought that the point was one which ought to be considered by 
this House but I infer that they were of that opinion from the fact that leave to appeal 
was granted. 

The first question posed in the certificate was: 


“Whether s. 1 (1) of the Theft Act, 1968, is to be construed as though it con- 
tained the words “without having the consent of the owner” or words to that 
effect.’ 


In my opinion, the answer is clearly No. 
The second question was: 


“Whether the provisions of s. 14 (1) and of s. 1 (1) of the Theft Act, 1968, are 
mutually exclusive in the sense that if the facts proved would justify a conviction 
under s. 15 (1) there cannot lawfully be a conviction under s. 1 (1) on those facts.’ 


Again, in my opinion, the answer is No. There is nothing in the Act to suggest that 
they should be regarded as mutually exclusive and it is by no means uncommon for 
conduct on the part of an accused to render him liable to conviction for more than 
one offence. Not infrequently there is some overlapping of offences. In some cases 
the facts may justify a charge under s 1 (1) and also a charge under s 15 (1). On the 
other hand, there are cases which only come within s 1 (1) and some which are only 
within s 15 (1). If in this case the appellant had been charged under s 15 (1), he would, 
I expect, have contended that there was no deception, that he had simply appropriated 
the money and that he ought to have been charged under s 1 (1). In my view, he was 
rightly charged under that section. 
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I must confess to some surprise that a certificate for leave to appeal should have 
been granted in this case. While it may be true to say that few points of law affecting 
the general criminal law of the country are not points of general public importance, 
the second limb of s 1 (1) of the Administration of Justice Act 1960 is one to which 
great regard should be had, namely, that the point is one which ought to be con- 
sidered by this House. I can say with some confidence that prior to the Administra- 
tion of Justice Act 1960, it is most unlikely that the Attorney General’s fiat would have 
been granted for an appeal to this House in a case such as this. 

For the reasons | have stated, in my opinion this appeal should be dismissed. 


LORD PEARSON: I have read the opinion of my noble and learned friend 
Viscount Drnorne, and I agree with it; and for the reasons given by him I would 
dismiss the appeal. 


LORD DIPLOCK: | agree, for the reasons given by my noble and learned 


friend, Viscount DiLHorNng, that this appeal should be dismissed. 
LORD CROSS OF CHELSEA: _|agree, for the reasons given by my noble 
and learned friend, Viscount DitHorneg, that this appeal should be dismissed. 
Appeal dismissed. 


Solicitors: Beach & Beach; Solicitor to the Metropolitan Police. 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Sir George Baker P and Latey J) 
21st April 1971 
AGGAS v AGGAS 
Husband and Wife—Summary proceedings—Evidence—-Unsworn statement of a party. 
Rule 13 (2) of the Magistrates’ Courts Rules, 1968, which provides: “At the conclusion 
of the evidence for the prosecution, the accused may address the court, whether or not 
he afterwards makes an unsworn statement or calls evidence’ only applies to criminal 
proceedings on informations and not to proceedings on a complaint in a matrimonial 


case.” 
Appeat by the wife from an order of Southend-on-Sea justices. 


B S Green for the wife. 
The husband appeared in person. 


SIR GEORGE BAKER P. By asummons dated 17th September 1970 the wife 
alleged that the husband had been guilty of cruelty, had deserted her on 19th June 
1970, and from that date had wilfully neglected to maintain her and the children. 
The summons was heard on 19th November 1970 by the justices for the petty 
sessional division for the county borough of Southend-on-Sea, when they dismissed 
the complaint. The custody of the two children of the marriage, Julie and Debbie, 
was given to the wife, and an appropriate order was made for their maintenance. 
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Counsel for the wife tells us today that he does not pursue the allegation of deser- 
tion, but he contends that the justices were wrong in dismissing the allegation of 
persistent cruelty. This court has come to the conclusion that there must be a re- 
hearing before a differently constituted Bench of that allegation and of the complaint 
of wilful neglect to maintain which has not been separately dealt with in this court. 
The case raises an interesting problem. It is this. The justices have recorded at 
the end of their notes the words ‘Statement by [husband]’, and clearly the husband 
did not go into the witness box to give evidence on oath. The notice of appeal sets 
out as the first ground of appeal that the justices were wrong in law in permitting 
the husband to make an unsworn oral statement. It is agreed that, as the husband 
has told us, he was given the option of going into the witness box or of making an 
unsworn statement, and not realising what this meant he elected to make an unsworn 
statement. It seems to me that an unsworn statement to a court is something which 
can be made only on a criminal information and in the criminal procedure. Rules 
13 and 14 of the Magistrates’ Courts Rules 1968 distinguish the two procedures. 
Rule 13 (2) which deals with the order of evidence and speeches on the summary 
trial of an information provides: 


‘At the conclusion of the evidence for the prosecution, the accused may address 
the court, whether or not he afterwards makes an unsworn statement or calls 
evidence.’ 


Rule 14 deals with the hearing of a complaint. Rule 14 (2) provides: 


‘At the conclusion of the evidence for the complainant the defendant may 
address the court, whether or not he afterwards calls evidence.’ 


There is therefore the clear distinction that the former specifically allows an unsworn 
statement; the latter makes no mention of an unsworn statement. In civil actions 
unsworn statements cannot be received in evidence in the absence of agreement or 
of statutory provision. For example, the unsworn testimony of a child cannot be 
admitted in a civil action in the absence of agreement by the parties, and the unsworn 
statement of an interested party remained excluded by the provisions of s 1 (3) 
(now repealed) of the Evidence Act 1938. The husband’s unsworn statement to the 
justices apparently consisted in part of denials of the wife’s case; it cannot, and 
should not carry any weight with the court, which is concerned in a matrimonial 
case with and only with testimony on oath. On that alone a new trial must be 
ordered. 

The less I say the better about the remainder of the case. I would add only this. 
In addition to recording that the husband elected not to give evidence but to address 
the court on his own behalf not on oath, the justices have said: 


‘Although the [husband’s] behaviour was not beyond reproach, the allega- 
tions made by the complainant in court were not so grave and weighty as to 
add up to persistent cruelty.’ 


Then they went on to deal with the allegations about drinking and violence, and 
they referred to the doctor’s evidence, about which there has apparently been a mis- 
understanding. They continued: “We heard no evidence of any misbehaviour by the 
[husband] after this time [ie June 1969].’ Dealing with the allegation of desertion, 
they found ‘(3)...the [wife] made no specific allegations against him for the last 
twelve months of their cohabitation ...’ It may well be correct that certainly 
during the requisite six months before the issue of the summons there is no specific 
allegation of an incident as distinct from allegations of continuing misconduct, as, 
for example, abuse. It seems to me on reading the notes that there was considerable 
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evidence of continuing behaviour by the husband which could entitle a court on a 
view of the whole of the married life to hold that there had been conduct by the 
husband within the last six months which would certainly call for evidence on oath, 
from him. I do not want to express a view one way or the other whether the matters 
alleged over any period of the married life are grave and weighty. Suffice to say 
that what the wife told the justices, so long as it remained uncontradicted on oath, 
seems to me to be of such a nature that, if accepted, it was not possible for the 
justices to reach the conclusions they did. But I emphasise that the husband has not 
really understood that he must give his evidence on oath and that that evidence 
and that evidence alone can be weighed in the case against or in conjunction with the 
evidence of the wife. For these reasons there must be a rehearing. 


LATEY J. [entirely agree. Rule 13 of the Magistrates’ Courts Rules 1968 deals 


with criminal proceedings, ie, proceedings on information, and r 14 (2) provides: 


“At the conclusion of the evidence for the prosecution, the accused may address 
the court, whether or not he afterwards makes an unsworn statement or calls 
evidence.’ 


Now, it is to be noted that the wording of the rule is ‘makes an unsworn statement’, 
not ‘gives unsworn evidence’. There is a clear distinction, as Sir George Baker P 
has said, between an unsworn statement and evidence, ie testimony on oath. 
Rule 14 (2), which deals with proceedings on complaint, is in the same language in 
its operative parts, except that there is no reference at all to an unsworn statement. 
It follows in my view (and I entirely agree with Sir George Baker P that there are 
other pointers established in the law pointing in the same direction) that there is 
no place in proceedings of the type that we are considering in this case for the making 
of an unsworn statement. It is quite plain that the justices acted under a mis- 
apprehension about the matter, and it also seems plain that it was not explained to 
the husband that from the point of view of weight, proven weight, it was important 
for him in an attempt to refute the charges made against him that he should give 
evidence in the witness box, thus giving an opportunity for that evidence to be tested 
in cross-examination. I agree that for the reasons fully given by Sir George Baker P 
there’ must in this case be a rehearing. 


Case remitted. 


Solicitors: Mervyn Beecham ¢& Bodiam, Southend-on-Sea. 
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PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(StR JOCELYN SIMON, P, AND BAGNALL, J) 
14th January 1971 
MAYES v MAYES 


Husband and Wife—Summary proceedings—Procedure—Justices’ right to stop case at close 
of complainant’s evidence —Application to matrimonial cases—Right of complainant's 
advocate to address justices. 

Justices have the right to stop a case at the close of the compiainant’s evidence either 
of their own motion or on a submission to that effect. That power arises either as part 
of the common law or as part of the rules of natural justice and has nothing to do with 
the provisions of the Magistrates’ Courts Rules, 1968. _It applies in courts of summary 
jurisdiction when dealing with matrimonial cases. Where justices exercise that power 
they must first afford to the complainant’s advocate an opportunity to address them and 
not rely on his asserting his right. 

Husband and Wife—Summary proceedings—Application by complainant for leave to make 
second speech—Refusal—Matrimonial Causes Rules, 1968, r 14 (5). 

When, in a matrimonial case, justices are faced with an application by a complainant 
or his or her advocate for leave to make a second speech under r 14 (5) of the Magistrates’ 
Courts Rules, 1968, they should be slow to refuse that leave. 


Appeal by the wife from a decision of Staines and Sunbury justices dismissing her 
complaint that her husband had deserted her. 


D A Smith for the wife. 
N B Cockburn for the husband. 


BAGNALL J: We have before us an appeal on the part of Lillian Ann Mayes, 
the wife, to which the respondent is her husband, John Mayes, against a decision of 
the justices of the petty sessional division of Staines and Sunbury given on 27th August 
1970, whereby they dismissed the wife’s complaint that the husband had on 22nd 
January 1970 deserted her. The course of the proceedings before the justices was 
as follows. Mr Burns, as solicitor for the wife, opened her case and then called her 
as a witness. She gave evidence, was cross-examined, and was examined by the 
court. At the end of her evidence, as we are informed and accept, the justices 
intimated that they proposed to retire and they did retire. A short time later the 
justices took their seats again and intimated in appropriate words—the precise 
words we do not know—that the wife had failed to make out her case and that they 
would dismiss the complaint. The justices have given their reasons at the conclusion 
of which they state: 


“We formed the opinion that [the wife’s] evidence disclosed no grave and 
weighty matter which would justify her in leaving the matrimonial home.’ 


Apart from that they do not record, as indeed there is no reason why they should’ 
the fact that this conclusion was reached by them in the process of, in effect, stopping 
the case at the end of the wife’s evidence. For a reason which will be apparent I 
do not refer to any part of the rest of the statement of rhe justices’ reasons. 

Notice was in due course given of appeal against that decision and four grounds of 
appeal were stated. I read only grounds (2) and (3) for the same reason as I have 
given in relation to the justices’ reasons. 


‘(2) That the magistrates were wrong in stopping the hearing at the conclusion 
of the [wife’s] case without calling upon the [husband] to give evidence. 
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‘(3) That the magistrates were wrong in stopping the hearing, as aforesaid, 
without giving the solicitor for the [wife] the opportunity of addressing them as 
to whether or not there was a case for the [husband] to answer.’ 


Counsel for the wife has not sought and, in my view, rightly not sought, to support 
ground (2), and it is ground (3) on which alone this court has heard argument. Having 
read that ground, | should for completeness in a recital of the course of the pro- 
ceedings state that the justices did not call on Mr Burns for the wife to address them 
before dismissing the case; equally Mr Burns did not request, far less insist, that 
he should be allowed so to address them. 

Counsel for the husband, to whose argument I am greatly indebted both for its 
attractiveness and its completeness, seeks to support the course adopted by the 
justices on two grounds. First he says that if one looks at r 14 of the Magistrates’ 
Courts Rules 1968, one finds two provisions relating to the right of an advocate for 
a complainant to address the court. Rule 14 (1) provides in effect that an advocate 
for the complainant, before calling his evidence, may address the court. Rule 14 (5) 
proy ides: 


‘Either party may, with the leave of the court, address the court a second time, 
but where the court grants leave to one party, it shall not refuse leave to the 
other.’ 


What counsel for the husband submits, and submits with some force, is that at the 
highest Mr Burns had a right to ask for leave to address the justices a second time. 
He did not ask for that leave and so no objection can be taken to the procedure on 
the ground that he was not afforded an opportunity of so addressing them. 

Counsel for the husband’s second submission, if that submission be rejected, is 
that, even if there be a right for an advocate for the complainant to address the court 
on the occasion and in the circumstances which arose in this case, that is a right 
which must be asserted at the time, and, if not asserted, must be taken as having 
been waived, so that again no complaint may be made before an appellate tribunal 
of the course that was adopted. 

It is well settled, so far as actions tried with a jury in the High Court are concerned, 
that the jury may at any time after the end of the plaintiff’s case intimate that they 
do not wish to hear more, having formed the view that even on his own uncontra- 
dicted evidence the plaintiff had failed to make out a case. But, as is apparent from 
the well-known case of Hobbs v C 
if the jury do so intimate then, before the matter proceeds to verdict and judgment, 
counsel for the plaintiff must be given an opportunity of addressing the jury. If 
further support for the view expressed in that case were required, it is, I think, to be 
found in the more recent case of Alexander v H Burgoine ¢ Sons Ltd (2) where, in the 
course of hearing an appeal from a judge of first instance sitting with a jury on a point 
which is not necesssary for me to refer to in detail, Gopparp LJ said: 


‘A judge, when the case has been heard, may, and not infrequently does, say 
to a jury in a case which appears to be perfectly clear: “Gentlemen, do you 
think it will be of any assistance to you if I sum up, or do you think you can give 
an opinion at once?” Judges, indeed, have said that to juries in cases such as 
MACNAGHTEN, J., instances—for example, a libel case where a man is complaining 
of libel, and after cross-examination has shown that he has no case at all, the 
judge sometimes turns to the jury and says: “Have you heard enough of this 


(1) [1929] 2 KB 1; [1929] All ER Rep 33. 
(2) [1939] 4 All ER 568. 
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case?” although the judge should then be careful to say that the plaintiff's counsel 
has still the opportunity of addressing them if they wish.’ 


Perhaps I may be pardoned for anticipating if I say that that case not only supports 
the conclusion which I have founded on the decision of the Court of Appeal in Hobbs 
v C T Tinling & Co Ltd (1), but also has very considerable materiality to counsel for 
the husband’s second submission. 

There is nothing to be found in the Rules of the Supreme Court conferring on the 
court the right to stop a case at the conclusion of the plaintiff's case, either of its own 
motion or on a submission to that effect made on behalf of the defendant. In my 
view, that power of the court is part of the common law, because just as it was long 
ago held that the settled practice of conveyancers was part of the common law, so, 
it seems to me, the settled practice of the court must be part of the common law, 
albeit of adjectival rather than substantive law. The same principle can, I think, 
be expressed in a different way by saying that this procedure is part of the rules of 
natural justice which must be applied by all tribunals from the highest to the lowest, 
in the absence of express statutory or other binding provisions regulating the pro- 
cedure. That the practice applies in the matrimonial jurisdiction of this Division is 
apparent from Jenkinson v Jenkinson (2). And that the practice applies in courts of 
summary jurisdiction is equally apparent from Ramsden v Ramsden (3). I do not 
think that it is necessary to read either the facts or any extract from the judgment in 
that case. 

Having regard to the state of the Rules of the Supreme Court and the state of the 
Magistrates’ Courts Rules, 1968, in my judgment the proper conclusion is this. Accept- 
ing, as it is accepted on all sides, that justices have the right to stop a case at the close 
of the complainant's evidence either of their own motion or on a submission to that 
effect, that power must arise either as part of the common law or as part of the rules 
of natural justice (to my mind it matters not which) and has nothing to do with the 
provisions of the Magistrates’ Courts Rules 1968. I would, therefore, reject counsel 
for the husband’s first submission that in some way the common law or the ruies of 
natural justice must be put into operation by reference to some spirit to be extracted 
from the Magistrates’ Courts Rules 1968. As to counsel’s submission that the Magis- 
trates’ Courts Rules 1968 are to be regarded as, in some respects, sui generis because, 
I suppose for historical reasons, they are assimilated to the accusatory procedure 
adopted in criminal cases, I will say a word in a moment. 

I turn then to counsel for the husband’s second submission that, by not asserting 
the right, Mr Burns must be taken to have waived it. If I had had to determine this 
question apart from authority, I should for my own part and on principle have 
formed the view that that submission was wrong. It seems to me that, where a court 
has to act, as all courts have, in accordance with settled practice or rules of natural 
justice, and that practice or those rules give a person a right to be heard, it must be 
wrong for the court to proceed to a decision without positively affording that right, 
and that it would be wrong that the court should proceed relying on the advocate in 
question to assert his right. It seems to me, though this does not take the matter 
further, that this must particularly be so in a court where at any rate it is by no means 
uncommon for both complainants and defendants to appear without benefit of 
professional advocacy. But I am spared from the burden of resting this conclusion on 
my own view as to the proper principle to adopt because it seems to me that, if 
Gopparp LJ and his brethren in the Court of Appeal in Alexander v H Burgoine & Sons 

(1) [1929] 2 KB 1; [1929] All ER Rep 33. 


(2) (1963), The Times, 15th March. 
(3) 118 JP 430; [1954] 2 All ER 623. 
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‘(3) That the magistrates were wrong in stopping the hearing, as aforesaid, 
without giving the solicitor for the [wife] the opportunity of addressing them as 
to whether or not there was a case for the [husband] to answer.’ 


Counsel for the wife has not sought and, in my view, rightly not sought, to support 
ground (2), and it is ground (3) on which alone this court has heard argument. Having 
read that ground, I should for completeness in a recital of the course of the pro- 
ceedings state that the justices did not call on Mr Burns for the wife to address them 
before dismissing the case; equally Mr Burns did not request, far less insist, that 
he should be allowed so to address them. 

Counsel for the husband, to whose argument I am greatly indebted both for its 
attractiveness and its completeness, seeks to support the course adopted by the 
justices on two grounds. First he says that if one looks at r 14 of the Magistrates’ 
Courts Rules 1968, one finds two provisions relating to the right of an advocate for 
a complainant to address the court. Rule 14 (1) provides in effect that an advocate 
for the complainant, before calling his evidence, may address the court. Rule 14 (5) 
prov ides: 


‘Either party may, with the leave of the court, address the court a second time, 
but where the court grants leave to one party, it shall not refuse leave to the 
other.’ 


What counsel for the husband submits, and submits with some force, is that at the 
highest Mr Burns had a right to ask for leave to address the justices a second time. 
He did not ask for that leave and so no objection can be taken to the procedure on 
the ground that he was not afforded an opportunity of so addressing them. 

Counsel for the husband’s second submission, if that submission be rejected, is 
that, even if there be a right for an advocate for the complainant to address the court 
on the occasion and in the circumstances which arose in this case, that is a right 
which must be asserted at the time, and, if not asserted, must be taken as having 
been waived, so that again no complaint may be made before an appellate tribunal 
of the course that was adopted. 

It is well settled, so far as actions tried with a jury in the High Court are concerned, 
that the jury may at any time after the end of the plaintiff's case intimate that they 
do not wish to hear more, having formed the view that even on his own uncontra- 
dicted evidence the plaintiff had failed to make out a case. But, as is apparent from 
the well-known case of Hobbs v C T Tinling & Co, Hobbs v Nottingham Journal Ltd (1), 
if the jury do so intimate then, before the matter proceeds to verdict and judgment, 
counsel for the plaintiff must be given an opportunity of addressing the jury. If 
further support for the view expressed in that case were required, it is, I think, to be 
found in the more recent case of Alexander v H Burgoine ¢ Sons Ltd (2) where, in the 
course of hearing an appeal from a judge of first instance sitting with a jury on a point 
which is not necesssary for me to refer to in detail, Gopparp LJ said: 


‘A judge, when the case has been heard, may, and not infrequently does, say 
to a jury in a case which appears to be perfectly clear: “Gentlemen, do you 
think it will be of any assistance to you if I sum up, or do you think you can give 
an opinion at once?” Judges, indeed, have said that to juries in cases such as 
MACNAGHTEN, J., instances—for example, a libel case where a man is complaining 
of libel, and after cross-examination has shown that he has no case at all, the 
judge sometimes turns to the jury and says: “Have you heard enough of this 


(1) [1929] 2 KB 1; [1929] All ER Rep 33. 
(2) [1939] 4 All ER 568. 
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case?” although the judge should then be careful to say that the plaintiff’s counsel 
has stili the opportunity of addressing them if they wish.’ 


Perhaps I may be pardoned for anticipating if I say that that case not only supports 
the conclusion which I have founded on the decision of the Court of Appeal in Hobbs 
v C T Tinling & Co Ltd (1), but also has very considerable materiality to counsel for 
the husband’s second submission. 

There is nothing to be found in the Rules of the Supreme Court conferring on the 
court the right to stop a case at the conclusion of the plaintiff's case, either of its own 
motion or on a submission to that effect made on behalf of the defendant. In my 
view, that power of the court is part of the common law, because just as it was long 
ago held that the settled practice of conveyancers was part of the common law, so, 
it seems to me, the settled practice of the court must be part of the common law, 
albeit of adjectival rather than substantive law. The same principle can, I think, 
be expressed in a different way by saying that this procedure is part of the rules of 
natural justice which must be applied by all tribunals from the highest to the lowest, 
in the absence of express statutory or other binding provisions regulating the pro- 
cedure. That the practice applies in the matrimonial jurisdiction of this Division is 
apparent from Jenkinson v Jenkinson (2). And that the practice applies in courts of 
summary jurisdiction is equally apparent from Ramsden v Ramsden (3). I do not 
think that it is necessary to read either the facts or any extract from the judgment in 
that case. 

Having regard to the state of the Rules of the Supreme Court and the state of the 
Magistrates’ Courts Rules, 1968, in my judgment the proper conclusion is this. Accept- 
ing, as it is accepted on all sides, that justices have the right to stop a case at the close 
of the complainant’s evidence either of their own motion or on a submission to that 
effect, that power must arise either as part of the common law or as part of the rules 
of natural justice (to my mind it matters not which) and has nothing to do with the 
provisions of the Magistrates’ Courts Rules 1968. I would, therefore, reject counsel 
for the husband’s first submission that in some way the common law or the rules of 
natural justice must be put into operation by reference to some spirit to be extracted 
from the Magistrates’ Courts Rules 1968. As to counsel’s submission that the Magis- 
trates’ Courts Rules 1968 are to be regarded as, in some respects, sui generis because, 
I suppose for historical reasons, they are assimilated to the accusatory procedure 
adopted in criminal cases, I will say a word in a moment. 

I turn then to counsel for the husband’s second submission that, by not asserting 
the right, Mr Burns must be taken to have waived it. If I had had to determine this 
question apart from authority, I should for my own part and on principle have 
formed the view that that submission was wrong. It seems to me that, where a court 
has to act, as all courts have, in accordance with settled practice or rules of natural 
justice, and that practice or those rules give a person a right to be heard, it must be 
wrong for the court to proceed to a decision without positively affording that right, 
and that it would be wrong that the court should proceed relying on the advocate in 
question to assert his right. It seems to me, though this does not take the matter 
further, that this must particularly be so in a court where at any rate it is by no means 
uncommon for both complainants and defendants to appear without benefit of 
professional advocacy. But I am spared from the burden of resting this conclusion on 
my own view as to the proper principle to adopt because it seems to me that, if 
Gopparp LJ and his brethren in the Court of Appeal in Alexander v H Burgoine & Sons 

(1) [1929] 2 KB 1; [1929] All ER Rep 33. 


(2) (1963), The Times, 15th March. 
(3) 118 JP 430; [1954] 2 All ER 623. 
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Ltd (1) had been asked to answer the question based on counsel for the husband’s 
second submission which I have now to answer, they could only have answered it in 
one way, by rejecting it. 

I only wish to make one other observation and it is this. It is perfectly true, as 
counsel for the husband says, that r 14 of the Magistrates’ Courts Rules 1968 bears 
marked similarity to r 13, which is the corresponding rule relating to proceedings 
commenced by information of a criminal character. In matrimonial cases, and in 
particular where infants are involved it is very frequently only a matter of chance 
which of the spouses appears in court in the position of complainant and which in the 
position of defendant. It seems to me, therefore, to be highly undesirable that 
because, for historical reasons, the procedure in courts of summary jurisdiction in 
matrimonial matters has followed the course of procedure adopted in criminal 
jurisdiction, that person who happens to be a complainant should be put in the less 
advantageous position which the criminal practice impose on the prosecutor in its 
anxiety to do justice to an accused. Though, of course, justices must take the rules 
as they find them and must observe them to the letter, it seems to me to be desirable 
to state my view that, when faced in a matrimonial cause—and I wish to make it 
plain that I say nothing about any other jurisdiction—with an application on the part 
of a complainant for leave to make a second speech under r 14 (5), justices should be 
slow to refuse that leave. 

Having regard to the view which I have formed on the procedural point, I am of the 
opinion that the proper course to take in dealing with this appeal is to allow it to the 
extent of remitting the whole case to be re-heard by the justices in accordance with 
what I understand to be the invariable practice, that it would be heard by a bench of 
justices wholly differently constituted from that which was constituted for the 
original hearing. That being so, and as we have heard no argument on any other 
point, it seems to me to be wholly undesirable that I should say anything about the 
merits of the case and I refrain from doing so. 


SIR JOCELYN SIMON P: [agree entirely with the judgment that Bacnat J 
has delivered. I have considerable sympathy with the justices, because the point is not 
specifically covered by authority. Moreover, since we feel bound to remit for re- 
hearing, I, like BacNa.t J, think it undesirable to say anything about how the merits 
of the case strike me, on which, in any case, we have had no argument. 

On the important procedural point, it is accepted that it is a rule in the High Court 
that a case cannot be dismissed at the conclusion of the case for the plaintiff (or 
petitioner or anyone in that position) without giving that party’s advocate an oppor- 
tunity to address the court. The first question is whether that rule is exclusive to 
the High Court or extends also to magistrates’ courts. Although not dealing specific- 
ally with this point, what Lorp Merrman P said in Ramsden v Ramsden (2) seems to 
me relevant: 

‘Although I cannot put my hand on any authority, counsel for the husband is 
able, from his own experience, to support my recollection and I am prepared to 
say on my certain knowledge that this court on more than one occasion has 
laid down, in similar circumstances,} that justices, like a judge or a jury, are 
perfectly entitled to say: ““We have had enough of this case, and we do not think 
anything of it”, without being said to have misdirected themselves in law.’ 


That goes a considerable way to suggest that justices in such a situation are pro- 
cedurally no different from a judge or a jury. Moreover, in Hobbs v C T Tinling & Co 


(1) [1939] 4 All ER 568. 
(2) 118 JP 430; [1954] 2 All ER 623. 
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Ltd, Hobbs v Nottingham Journal Ltd (1), Scrutron LJ, having dealt with the intimations 
of the jury (that they wished to find for the defendants) and of counsel for the plaintiff 
(that he ‘insisted’ on addressing the jury), said: ‘It is obvious and elementary that he 
had such a right, if he thought it worth while to ciaim it...’ That again suggests 
to me that we are concerned with a general rule of judicature. But counsel for the 
husband says that it is excluded by what one can spell out of the Magistrates’ Courts 
Rules 1968, though he accepts that there is nothing expressly in the rules to limit 
the principle to the High Court. I think that he is right in saying that the whole 
spirit of the Magistrates’ Courts Rules is designed to secure expedition and economy, 
but, in my view, such considerations do not impliedly exclude what I regard as a 
fundamental rule of judicature. It therefore applies to magistrates’ courts. 

The second question is: Assuming that the advocate had the right to address the 
court before they cam: to a final conclusion, should the initiative have come from the 
court or should the advocate have claimed his right? Counsel for the husband relied 
on the words which I have just cited from Hobbs v C T Tinling and Co Ltd (1): ‘It is 
obvious and elementary that he had such a right, if he thought it worth while to claim 
it...’ But Scrutrron LJ in that passage was dealing with the facts of the case before 
him and was certainly not addressing his mind to any general principle, still less to 
the specific point before us today. In my view, the matter is disposed of by Alexander 
v H Burgoine & Sons Ltd (2). Moreover, such a conclusion is consonant with general 
convenience—it is more conducive to a proper forensic atmosphere that the invitation 
should come from the court—that the court should say: “We do not think there is 
anything in this case [or words to that effect] but do you wish to address us before 
we come to a conclusion?’ That seems to me to be especially a more convenient 
procedure where the parties may be without representation and, therefore, without 
any legal knowledge. 

That conclusion makes the third question irrelevant, namely, whether, assuming 
that there is a right to address the court, it can be waived. But I am inclined to think 
that the general principle is that a rule of natural justice which goes to the very 
basis of judicature (as I think this does) cannot be waived. One cannot by waiver 
convert a nullity into a validity. 

For those reasons, in addition to those that BAGNALt J has given, I agree that this 
appeal must be allowed and that there must be a re-hearing. 

Case remitted. 


Solicitors: Owen White ¢ Catlin, Ashford; Horne, Engall & Freeman, Egham. 
G.F.L.B. 


(1) [1929] KB 1; [1929] All ER Rep 33. 
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HOUSE OF LORDS 


(Lorp Rem, Lorp Morris of Bortu-y-Gest, Lorp Guest, LORD WILBERFORCE AND 
\ 
LorpD SIMON OF GLAISDALE) 


3rd, 5th May, 30th June 1971 
O’CONNOR AND ANOTHER v A AND B 


\doption—Consent—Dispensing with consent—Unreasonable withholding of consent— 
Welfare of child—Powers of appellate court. 

The test whether or not a person is withholding his or her consent to the adoption of 
an infant unreasonably is an objective one to be made in the light of all the circumstances 
of the case, some of which may not be within the knowledge of the party refusing consent. 
Although the welfare of the child is not the sole consideration it is a factor of great import- 
ance because a reasonable parent attaches great weight to what is best for his child. On 
the other hand, although the test is objective, the court is not entitled simply to substitute 
its own view for that of the natural parent in question. Strong reasons have to be shown 
for dispensing with consent where the parties are married, wish to have the child, and 
have suitable accommodation for it. 

An appellate court will attach great importance to the opinion of the trial judge in view 
of his experience in dealing with questions of adoption, particularly where he has inter- 
viewed any of the parties, but the appellate court are well entitled to come to a contrary 
conclusion if they think he is plainly wrong. 


Appeat by the appellants against an interlocutor of the First Division of the Court of 
Session affirming an interlocutor of the sheriff-substitute of Perth and Angus at Perth 
on the hearing of a petition for the adoption of a child presented by the respondents, 
where the sheriff-substitute dispensed with the consent of the appellants, the 
parents of the child, to the adoption of the child and made an order for its adoption 
by the respondents. 


D M Ross QC and R N M MacLean (both of the Scottish bar) for the appellants. 
I C Kirkwood QC and J C Milligan (both of the Scottish bar) for the respondents. 


Their Lordships took time for consideration. 


30th June. The following opinions were delivered. 


LORD REID: I am in general agreement with the speech of my noble and 
learned friend Lorp Simon oF GtaltspALe, and I shall only add a few observations. 
First, how should an appeal court approach a case of this kind. Adoption cases depend 
so much on general impression rather than the ascertainment of particular facts 
that when the judge at first instance has seen the parties an appeal court must be slow 
to reverse his decision unless he has misdirected himself as to the law or has otherwise 
clearly gone wrong. In this case there were reports by a curator ad litem and a 
reporter. That appears to me to be proper procedure. I agree with the Lorp 
PRESIDENT (LonD Cooper) when he said in J and J v C’s Tutor (1): 


‘adoption proceedings are sui generis, uniquely devised to effectuate a new 
statutory institution, and incapable of being forcibly compressed into any of our 
pre-existing categories of forms of action.’ 


These reports were carefully and skilfully prepared. A reporter who sees the parties 
in an informal way has perhaps a better opportunity to form a correct impression 


(1) 1948 SC 636. 
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than a judge who sees them for a short time in the unaccustomed atmosphere of a 
court. So I would attach great weight to their conclusions. 

I do not think that the sheriff-substitute misdirected himself as to the law. He 
cited and followed Scots authorities which appear to me to be in line with the recent 
decision of this House in Re W (an infant) (1). He had to weigh a number of factors 
in the balance. The test is an objective test—would a reasonable parent have withheld 
consent? I think that a reasonable parent or, indeed, any other reasonable person, 
would have in mind the interests or claims of all three parties concerned—the child 
whose adoption is in question, the natural parents, and the adopting family. No 
doubt the child’s interests come first and in some cases they may be paramount. But 
I see no reason why the claims of the natural parents should be ignored. If the mother 
were deeply attached to the child and had only consented in the first place to adoption 
because of adverse circumstances it would seem to me unjust that on a change of 
circumstances her affection for the child and her natural claim as a parent should 
be ignored. And the adopting family cannot be ignored either. If it was the mother’s 
action that brought them in, in the first place, they ought not to be displaced without 
good reason. So to balance these claims is no easy task. Often no ideal solution is 
possible. We are dealing largely with future probabilities for the decision once made 
is irrevocable. So we cannot be certain what will be in the child’s best interests in 
the long run. That seems to me to be an additional reason for giving considerable 
weight in proper cases to the claims of the natural parents and of the adopting family. 

There is one other general observation which I think it right to make. In a case 
like this I think that a judge is well able to estimate the probable effect of uprooting 
a child of tender years and transferring it from adopting parents with whom it is 
happy to its natural parents of whom it has no recollection. In unusual cases medical 


evidence may be helpful but I should be sorry to see any general tendency to call 
medical evidence in these cases. 

Giving all due weight to the claims of the natural parents in this case I am of 
opinion that the sheriff-substitute was well entitled to decide it as he did. I would 
therefore dismiss this appeal. 


LORD MORRIS OF BORTH-Y-GEST: I have had the advantage of 
reading in advance the speech prepared by my noble and learned friend, Lorp 
SIMON OF GLAISDALE, and for the reasons which he gives I would dismiss the appeal. 


LORD GUEST: I refrain from repeating the facts of this case which have 
been referred to by my noble and learned friend, Lorp Simon oF GraispaLe, but I 
content myself with some general observations. 

As to the function of an appellate court in adoption petitions. In the present case 
the sheriff remitted to a reporter to enquire into the circumstances. I say no word 
of disapproval of such procedure which is an admittable method of investigating 
the facts in these cases. In this case the sheriff in addition interviewed the natural 
parents. Here, again, I think this is a perfectly proper course for him to adopt. But 
this interview was not referred to except by inference in the sheriff's note and we 
were left in the unhappy position of hearing conflicting statements by counsel as 
to the date on which and the persons with whom the interview took place. The 
matter has now been cleared up by the certificate of the sheriff clerk that the sheriff 
interviewed both natural parents on 21st January 1969. If the judge interviews 
any party it is desirable that this should be recorded in his judgment. 

I am satisfied that this is not the type of case where it can be said that the trial 
judge has a discretion and that his discretion will not be interfered with except on 


(1) p. 259 ante; [1971] 2 All ER 48. 
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well recognised grounds. It may be that if a formal proof takes place and findings 
in fact are made by the sheriff-substitute these findings unless altered by the Inner 
House would be sacrosanct in this House. But where the decision depends on facts 
ascertained by reporters the matter is, in my view, then at large for the appellate 
court, subject, however, to this qualification, that the appellate court will attach 
great importance to the opinion of the trial judge in view of his experience in dealing 
with questions of adoption, particularly where he has interviewed any of the parties. 
While, therefore, importance is attached to his decision, the appellate court are well 
entitled to come to a contrary conclusion if they think he is plainly wrong. 

The proper test for the court to apply to the question whether a parent is, under 
s 5 (1) (b) of the Adoption Act 1958, unreasonably withholding his or her consent 
to the adoption has been expressed in the recent case of Re W (an infant) (1). The 
judgments of the sheriff and of the First Division, although given before the decision 
in Re W, appear to have anticipated that decision. I can detect no error of law 
in the sheriff’s note. The only criticism which I have to make of his judgment and 
that of the First Division is that not sufficient importance has been attached to the 
claims of the natural parents nor to the element of the marriage of the child’s parents, 
albeit at a late stage in the litigation. The first matter was referred to by Lorp Hat.- 
SHAM OF St MARYLEBONE LC in Re W. This factor when coupled with the marriage 
of the natural parents is of supreme importance in considering the reasonableness 
or otherwise of the parents in withholding consent. It has been said more than 
once that, other things being equal, it is in the best interests of a child to be with 
its natural parents. No case was referred to in which the consent of the natural 
parents of a child to an adoption order was dispensed with when the parents had 
married. The nearest case was where the parents were engaged to be married and 
in that case their consent was not dispensed with. In my view, therefore, strong 
reasons have to be shown for dispensing with consent where the parents are married, 
wish to have the child, and have suitable accommodation for the child. 

There are, however, two factors which have persuaded me that despite the strong 
claim of the natural parents the sheriff’s decision should not be interfered with. 
The first is the instability of both parents as expressed in the report. The father’s 
attitude to the mother and the child has, to say the least of it, been ambivalent, 
and might be characterised as selfish. The mother’s instability is displayed in her 
change of mind and the uncertainty in her relationship with the father. The prospect 
of the child’s existence in the adopters’ house is that of a happy and well-cared for 
child, as explained in the report of the curator ad litem. The presence of another 
adopted child in the family of a similar age to this child is a point very much in 
favour of that household. Against that there is the question mark of the parents’ 
future. I feel that on balance there is a greater risk of the child’s future with the 
parents than with the adopters. 

This leads me to the second factor which has persuaded me that the sheriff's 
judgment should be affirmed. I refer to the disruptive element which must occur 
in the life of a child now over three years of age by removing him from the home 
of the adopters who have had him under their care for close on two and a half years 
to the home of his parents who are really strangers to him. The child has, according 
to the reporter, become well integrated in the family of the adopters who, as I have 
already said, had adopted Jacqueline, a child near the age of the adopted child. 

These cases are always anxious and the result either way will have heart-rending 
effects on one party or the other. But when all the circumstances have been con- 
sidered I am perfectly satisfied that the sheriff arrived at a right decision and that 
this House should not interfere with it. 1 would dismiss the appeal. 


(1) p. 259 ante; [1971] 2 All ER 48. 
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LORD WILBERFORCE: I have had the benefit of reading in advance the 
opinions of my noble and learned friends, Lorp Guest and Lorp SIMON OF GLAISDALE, 
and I can see no alternative but to agree with their conclusions that the appeal must 
be dismissed. 

The decision is one which I reach with far less than complete satisfaction. For, I 
believe, the first time, the court is dispensing with the consent of both natural parents 
of the child, parents who are married to each other and can provide him with an 
adequate home; the mother’s consent to the adoption having been withdrawn so 
long ago as 29th December 1968, when the child had been with the adopters for 
only three months. The decision is forced by the inherent difficulty of differing 
from the judge of fact who decided mainly on a written report—he made no record 
of an interview he apparently had with the parents—and who seems to have attributed 
insufficient importance to the prima facie interest of a child to be brought up by his 
natural parents or to the fact of their marriage. Yet, since correct passages from 
the authorities were recited in the judgment, no manifest error of law can be found, 
and with the passage of time, almost three years, the difficulty and danger of moving 
the child have become overwhelming. 

One cannot have much satisfaction with the appeal process in these circumstances 
and if it is to survive some speedier method, with proper interim safeguards, seems 
certainly to be needed. 


LORD SIMON OF GLAISDALE: The appellants are the natural parents 
of the child. They first met in April 1967. The second appellant was then married 
to his former wife, by whom he had two children. The first appellant was a single 
woman who had already had two illegitimate children: one had been adopted; 
the other, Iris, born on 23rd February, 1963, lived with the first appellant. The 
acquaintance of the appellants apparently soon ripened into an adulterous association, 
since the child whose adoption is in question must have been conceived in about 
July 1967. In December 1967 the second appellant established the first appellant in 
a flat in Dundee, where he lived with her. In March 1968, shortly before the child 
was due to be born, the second appellant left the first appellant and returned to his 
own family, elsewhere in Dundee. On 7th April 1968, the child was born to the first 
appellant at a nursing home in Dundee, which caters largely for the confinement of 
unmarried women, many of the children born there being adopted. While she was 
still in the nursing home the first appellant herself made enquiries with a view to 
the adoption of the child. But, in the upshot, when the first appellant left the nursing 
home in about May 1968, she took the child with her back to the flat, where she lived 
again with the second appellant, who had again left his own family. They lived there 
together from about May until about July 1968, when the second appellant again left 
the first appellant (and the child) and again returned to his family; he had apparently 
been finding it difficult to support two families. At about the end of July 1968 the 
first appellant delivered the child to the second appellant, stating that he was the 
latter's responsibility. The second appellant, having himself no means of caring for 
the child, delivered him to the care of the Dundee welfare authorities, who in turn 
placed him with foster parents. Early in August 1968 the first appellant asked a regis- 
tered adoption society (see Adoption Act 1958, s 29) to arrange for the child’s adoption. 
Towards the end of September 1968 the second appellant left his family again; 
though this time he did not return to the first appellant but left Dundee for the 
South. 

On 27th September 1968 the adoption society placed the child with the respondents 
with a view to their adoption of him. Under the statutory procedures for adoption 
a number of formalities, by way of safeguards for the child in question, have to be 
carried out, including a three months’ ‘probationary period’ for the purpose of testing 
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the suitability of the proposed adopters: see Adoption Act, 1958, s 3. The respondents 
had been married in 1961; and after they had been childless for five years it was 
ascertained that their marriage could not be naturally fruitful. In consequence 
in 1966 they adopted a child, Jacqueline, born in that year. This adoption proved 
successful; and the respondents now desired to adopt a further child in order to 
balance the family. The proposed new adoption was approved on behalf of the 
local authority: see Adoption Act 1958, s 28 (2). Therespondents, in their application 
for adoption, and ever since, have availed themselves of their right that their identity 
should not be disclosed to any person whose consent to the adoption is required 
(see Adoption Act 1958, s 4 (2) and Act of Sederunt (Adoption of Children) 1959, 
para 4): hence the title of this suit. 

The three months’ ‘probationary period’ having expired, on 27th December 1968 
the respondents presented their formal petition for the adoption of the child. On 
29th December 1968 the first appellant by letter withdrew her consent to the proposed 
adoption. On roth January 1969 a curator ad litem was appointed for the child. On 
21st January 1969 the sheriff-substitute in chambers interviewed the first and second 
appellants both together, although this was not noted in the interlocutor of that 
date, and the second appellant had no locus standi, since he was not a ‘parent’ 
in the eyes of the law (A v B (1)). Answers to the petition and replies thereto having 
been filed, on 28th February 1969 the sheriff-substitute remitted to a solicitor to 
report on the circumstances set out in the various pleadings. I shall call him ‘the 
reporter’ The procedure has the sanction of A v B where an applicant for adoption 
wishes to preserve anonymity (see also X v Y (2)). On 13th February 1969 the second 
appellant’s wife started divorce proceedings against the second appellant, and on 
29th March 1969 she was granted a decree of divorce from him. 

Some time between March and May 1969 the curator ad litem made his report 
to the court. It was favourable to the respondents. It noted that they alleged that 
when the infant was first received into their home he was in a highly nervous state, 
continuing: 


‘I believe the cause of this was the somewhat insecure upbringing which 
the child had experienced before his placement with [them]... There are 
certainly no indications at the present time of any nervousness on the part of 
the infant, in fact he gives the impression of being a healthy, contented little 
boy who is well integrated into the [respondents’] family . . . It is obvious that 
the infant receives a high standard of material care ... With the infant being 
well established in the [respondents’] home and within the wider family circle 
one feels he would have the benefit of a stable and affectionate upbringing if 
an Adoption Order were made and I would recommend accordingly.’ 


On 28th May 1969 the reporter made his first report. He thought the respondents’ 
environment was, from the point of view of material comfort and prospects, far 
superior to that of the first appellant. He was most unfavourably impressed by the 
arrangements which the first appellant had made for the care of her daughter, 
Iris, while she was herself at work; although he reported, nevertheless, that Iris 
seemed happy, clean and contented. He asked the first appellant why she had signed 
the consent to adoption at a time when the second appellant had finally broken 
with his wife and had come to stay with her. Her reason, as given to the reporter, 
was that she could not trust the second appellant, as he had let her down twice 
before. She told the reporter that ‘she could never know where she was with [the 
second appellant]. The reporter continued: 


(1) 1955 SC 378. 
(2) 1967 ScLT 87. 
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‘Some time later when [the first appellant] and [the second appellant] were 
visiting [the second appellant’s] family the question of Michael was brought 
up by [the second appellant’s] family and it was at this stage that [the first 
appellant] decided to withdraw her consent to the Adoption ...It seems to 
me that to a very large extent, the pressure for the return of Michael comes 
from his putative father, [the second appellant], and possibly his family. [The 
first appellant] seems to me not entirely to share [the second appellant’s] wishes 
so wholeheartedly.’ 


The report concludes: 


‘Neither [the first appellant] nor [the second appellant] seem to me to be 
particularly stable individuals, at least as shown by their history of relationships 
with one another and with others.’ 


On 31st May 1969 the appellants married each other. The child thereby became 
legitimated (Legitimation (Scotland) Act 1968, s 1); and the second appellant then 
first became his ‘parent’ whose consent to adoption was required for the purpose 
of the Adoption Act (see A v B(1)). In August 1969 the second appellant re-registered 
the birth of the child so as to show himself as the father. (At the original registration 
of 29th April 1968, the first appellant had been the informant; and since the second 
appellant had not joined in the registration his name could not be shown as the 
father of the child.) 

In the meantime, on toth June 1969, the sheriff-substitute, having ascertained 
that the appellants were married, appointed intimation of the adoption petition 
on the second appellant and allowed him, if so advised, to sist himself as a party to 
the proceedings. In further view of the change of circumstances, the sheriff-substitute 
also remitted of new to the reporter to make fresh enquiries. Though no doubt 
this gave the reporter a further opportunity of assessing the personalities of the 
appellants the second report of the reporter, dated 22nd July 1969, adds little. The 
first appellant had stopped work for health reasons. It appeared that the second 
appellant was a non-practising Roman Catholic, while the first appellant was ‘nomin- 
ally a Protestant’; but the children would be brought up as protestants, and the 
second appellant did not contemplate any interference either from his church or 
his family 

On 4th November 1969 the sheriff-substitute heard the agents for the various 
parties on the petition and the objections thereto. He did not have proof, presumably 
in order to safeguard the respondents’ anonymity; apparently by consent, he pro- 
ceeded on the basis of the report by the curator ad litem and the two reports of the 
reporter to whom the remit had been made. On 20th January 1970 the sheriff- 
substitute made his interlocutor dispensing with the appellants’ consents and an 
adoption order in favour of the respondents. On 27th January 1970 the appellants 
appealed against the interlocutor of 20th January 1970; and on 1st and 2nd December 
1970 the hearing took place before the First Division. On 11th December 1970 the 
First Division unanimously refused the appeal, affirming the interlocutor of 2oth 
January 1970 and the adoption order of that date. The appellants now appeal 
to your Lordships’ House. 

The appeal turns on ss 4 and 5 of the Adoption Act 1958. The relevant provisions 
read as follows: 


“4 (1) Subject to s 5 of this Act, an adoption order shall not be made—{a) in 
any case, except with the consent of every person who is a parent . . . of the 
infant... 


(1) 1955 SC 378. 
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‘5 (1) The court may dispense with any consent required by para (a) of subs (1) 
of s 4 of this Act if it is satisfied that the person whose consent is to be dispensed 
with ...(b)...is withholding his consent unreasonably.’ 


The upbringing of its members until they are in a position to assume independent 
membership must be the concern of any society. Nevertheless, for a number of 
reasons, societies generally delegate the main responsibility for the upbringing of 
their infant members to the natural parents. Hence arises a reciprocal primary 
right in the natural parents to bring up their own child. The right of the child to be 
decently brought up to adult membership of the society needs no analysis or expatia- 
tion. But there will be some natural parents who do not wish to enjoy the rights, 
with their concomitant obligations, of bringing up their natural child—indeed, wish 
to surrender such rights and obligations. On the other hand, there will be people who 
for various reasons, will wish to enjoy such rights and assume such obligations in 
respect of a child who is not their natural child. Adoption is the procedure whereby 
the two classes of adults—those who wish to surrender their rights and obligations 
in respect of a child and those who wish to assume them—are brought together, 
so that the latter are legally substituted for the former in relation to the child in 
question. The legal metamorphosis finds its quintessential expression in s 13 (1) of 
the Adoption Act 1958 whereby: 


‘Upon an adoption order being made, all rights, duties, obligations and 
liabilities of the parents...of the infant in relation to the future custody, 
maintenance and education of the infant... shall be extinguished, and all such 
rights, duties, obligations and liabilities shall vest in and be exercisable by and 
enforceable against the adopter as if the infant were a child born to the adopter 
in lawful wedlock; and in respect of the matters aforesaid (and, in Scotland, 
in respect of the liability of a child to maintain his parents) the infant shall 
stand to the adopter exclusively in the position of a child born to the adopter 
in lawful wedlock.’ 


n 

et 
»f 
di 


, 


The volunteers to perform a social duty primarily imposed on others who are 
unwilling themselves to perform such duty acquire thereby a right to be considered; 
and once they actually enter on the performance of responsibilities towards the child 
acquire thereby a further right to be considered. 

The rights and interests of the persons principally concerned—the natural parents, 
the infant and the proposed adopters—are brought into just balance by the con- 
struction which the courts have put on s 5 (1) (b) of the 1958 Act. This has recently 
been reviewed in your Lordships’ House in Re W (an infant) (1). The test whether the 
refusal to give consent is unreasonable is an objective one to be made in the light 
of all the circumstances of the case (some of which may not be within the knowledge 
of the party refusing consent). Although the welfare of the child is not the sole 
consideration it is a factor of great importance, because a reasonable parent attaches 
great weight to what is best for his child. On the other hand, although the test is 
objective, the court is not entitled simply to substitute its own view for that of the 
natural parent in question. As Lorp HaiLsHaM OF St MARYLEBONE LC, said in Re W 
(an infant): 

“Two reasonable parents can perfectly reasonably come to opposite conclusions 
on the same set of facts without forfeiting their title to be regarded as reasonable. 
The question in any given case is whether a parental veto comes within the band 
of possible reasonable decisions and not whether it is right or mistaken. Not 
every reasonable exercise of judgment is right, and not every mistaken exercise 


(1) p. 259 ante; [1971] All ER 48. 
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of judgment is unreasonable. There is a band of decisions within which no 
court should seek to replace the individual’s judgment with his own.’ 


The primacy of the natural parent’s right is thus vindicated. 

In the First Division it appears that the main argument in law on behalf of the 
appellants was based on certain dicta to the effect that a parent cannot be acting 
unreasonably within the meaning of s 5 (1) (b) of the 1958 Act unless there is some 
element of culpability or of reprehensible conduct in his decision to withhold consent. 
This argument was rejected by the First Division; and, since it was also the argument 
which was rejected in Re W (an infant) (1) it was not maintained before your Lordships. 
But it was argued that the sheriff-substitute had still misdirected himself in law. 
In two passages in the note which he appended to his interlocutor of 20th January 
1970, he posed the question how a ‘responsible parent’ would behave in the circum- 
stances; and in another passage he wrote of the appellants’ ‘irresponsible conduct’. 
It is unnecessary to attempt to analyse what shades of difference there are between 
‘responsible’ and ‘reasonable’, because, reading the note as a whole, I do not think 
there can be any doubt that the real question that the sheriff-substitute was posing 
to himself was whether the appellants were withholding their consent unreasonably; 
he repeatedly referred to this as the test; he cited the passage from the judgment 
of Lorp Denninc MR in Re L (An Infant) (2) which was approved in Re W (an infant); 
and he specifically directed himself that the question was to be answered by looking 
at the matter through the parents’ eyes, though objectively and in knowledge of 
all the facts, some of which (owing to the respondents’ exercise of their right to 
preserve anonymity) were not within the knowledge of the appellants. 1 agree 
with the view of the First Division that there was no error of law in the approach 
of the sheriff-substitute. 

But it is also claimed on behalf of the appellants that the sheriff-substitute could 
not reasonably on the facts of the instant case have come to the conclusion that the 
appellants have withheld their consents unreasonably. It is argued that the sheriff- 
substitute and the First Division, although claiming not to do so, in reality had 
exclusive regard to what they saw to be the welfare of the child. I do not think 
that the courts below can be faulted in attaching considerable weight to what would 
promote the child’s welfare; since this is a consideration which would weigh with a 
reasonable parent. As Lorpj Donovan said in Re W (an infant) (1): ‘while the welfare 
of the child is not, as it is in custody proceedings, the paramount consideration, it 
is inferior in importance to no other.’ Welfare is certainly not exclusively, or even 
primarily, to be considered in a material sense, but extends to all factors which will 
affect the future of the child. To quote Lorp Donovan again: “The exploration of 
these matters does not make any judgment predominantly a “welfare” judgment 
in any sense which would invalidate it.’ 

But it was argued for the appellants that the courts below, in regarding the past 
conduct of the appellants as evidence that they were unreasonably withholding 
consent, failed to allow for the fact that the appellants were not then married, 
that the first appellant was in a position where she was bound to be morally torn, 
and that the second appellant, too, was subject to a conflict of loyalties; since their 
marriage the appellants’ attitude in this matter has been constant and single-minded: 
the courts below gave no or no sufficient weight to what was alleged to be the crucial 
(and possibly unique) feature of the case, namely, that the objectors were the natural 
parents of the child, living in wedlock and wishing to bring up the child as the 
legitimate child of their family; and that the withholding of consent in such circum- 
stances was entirely reasonable. I do not think that the sheriff-substitute shut his 


(1) p 259 ante; [1971] 2 All ER 48. 
(2) (1962), 106 Sol Jo 611. 








Justice of the Peace and Local Government Review Reports, October 9, 1971 


LOCAL GOVERNMENT REVIEW REPORTS 501 


The second appellant, of course, had never given his consent.) Expert evidence is 
not required to tell us that the handing over of the child from a family into which 


he has been integrated to one of total strangers is likely to be far more disruptive 


d damaging to him now than it would have been at the end of 1968 or up to the 


middle of 1969. This consideration should not, in my judgment, preclude your 


Lordships as an appellate tribunal from allowing the appeal if it were clear that the 
courts below had proceeded in error—justice to the appellants would demand no 
less—but I think it should impose some additional caution before interfering with a 
decision which, granted a correct approach in law, is primarily one of judgment 
by an instance court of matters of fact and of degree and of the balance of competing 
claims. There is at the moment a departmental committee charged with general 
consideration of matters relating to adoption; this aspect of the case—the inevitable 
change in circumstance pending an appeal—might well claim their attention. I would 


dismiss the appeal 


z 


Appeal dismissed 


Solicitors: Warmingtons & Hasties, for Weir & MacGregor, Edinburgh; Lovell, 


White & King, for ] & R A Robertson, Edinburgh 


G.F.L.B 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
Sir Jocetyn Smon, P, AND BAGNALL, J 
25th January 1971 
BREWSTER v BREWSTER 


igistrates—Domestic proceedings—Questions to witness—Interest of party—No positive 

case made by other party—Magistrates’ Courts Act, 195 

By s 61 of the Magistrates’ Courts Act, 1952: “Where in any domestic proceedings 
it appears to a magistrates’ court that any party to the proceedings who is not legally 
represented is unable effectively to examine or cross-examine a witness, the court shall 
scertain from that party what are the matters about which the witness may be able to 
depose or on which the witness oug! be cross-examined and shall put, or cause 
to be put, to the witness such questions in the interest of that party as may appear to 
the court to be proper 

Hetp: where a party has made no positive case which can be put to the other party 


magistrates are not required by s 61 to ask any questions to that other party or a witness 
] ¥q 


\ppeaL by the wife against the dismissal by justices for Redditch, Worcestershire, 
of her complaint that her husband had been guilty of persistent cruelty. 


John Lee for the wife. 
The husband did not appear. 


BAGNALL J: On 28th May 1969 the wife, Bridget Brewster, preferred a com- 
plaint before the petty sessional division of Redditch in the county of Worcester, that 
her husband, Ronald Aubrey Clive Brewster, on 22nd May 1969 and on divers days prior 
thereto, had been guilty of persistent cruelty. She prayed an order that she would b« 
no longer bound to cohabit with the husband, an order for the custody of the child of 
the family, and an order for payment of maintenance. That complaint was heard 
by the justices on 27th August 1969 and the complaint was dismissed. No order 
was made in respect of any of the claims preferred. On 29th December 1969 notice 
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i on behalf of the wife against that decision and the appeal is before 
ring today—over 12 months after the date on which the notice of 
18 months after the hearing before the justices and a corres- 
» the proceedings occurred 
| -table at the end, without further 
comment, but tl io illustrate if matters are not prosecuted more diligently 
than they have been in this case, the usefulness of courts of petty session « | 
sion and speedy variation is very much reduced. Nevertheless, 
and reading a certificate which, however, only 
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C wife's attitude to his behaviour—stating facts. There 
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evidence on oath in support the husband's case and apparently neither 


nor her son was questioned by the justices. The wife's evidence surveved almost 

whole period of a marriage which had subsisted since 15th June 1946, i e, a period of 

about 23 vears before the hearing of the com 1 she gave evidence of variou 
| 


acts of a violent nature and some of a personally violent nature going back to 1048 


or 1949 eed not recite them all. The husband used to throw ornaments about 
he said he would kill the son of the marriage—then about nine or ten; the husb 

heavy leather belt. The wife said that she was always frightened of 
the husband because he was unable to control himself. He was apparently cruel 
to a pet dog in a manner which distressed her. In 1967, after the wife had had an 
operation on a thyroid gland, the husband tried to strangle her and put his two arms 
around her throat. The same year he threw a coal bucket, I suppose at the wife 
but it is not particularised. He threw a garden fork at the wife. In 1968 he threw 
a spade at the wife, which hit her foot. Then I come to the evidence of the period 
which begins in about November 1968—i ec, during the six months immediately 
preceding the date of the complaint—and I think I ought to read this: 


“All the time he accuses me of going with men. He accuses me of going on the 
Streets. Early in 1969 he said “Go and get b— pregnant”. In May 1969 he 
threw meals. On 22nd May he said: “I don’t want any of that b— liver”. He 
went upstairs. I went out into the garden. When I came back dinner had 
disappeared. Husband mutters at me all the time. He calls me a yellow belly 
and like a load of horse muck all over the place. I am in a state of fright all the 
time. 


I do not think I need trouble with the detail of the son’s evidence which substantially, 
though shortlv, corroborated a number of matters in the wife’s evidenc: 
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Che justices dismi he earlier incidents, to some of which I have referred as 
having happened 20 years ago in one case and rather less time ago in the others, 
having been, as they put it, ‘too remote’. After considering the more recent 


allegations, the evidence of which I have read, they said t 


“Having observed the 
we were of the opinion 


, ; 
‘thing akin to the 
us as she made out, and in any event—t! 


ung to court—during which time t 


CTSISTCNHE CI 


as a defence of 


1 uci 
ear to the court to be proper 
I 
= 


hat section seems tom I 


i¢ {tO raise a numbpDer of qu 
, aiid suinms lan caste of decane wi 
are to proceed upon the task of determining v 
clyv to eXamune or cross-cXamine 
words of the section (nat iS provisions are not 
rT »>% sext tT . me } > ‘ ' 
ty may not be represented But it is 


that the purpose of the section is to enable questions to be put to witnesses, ¢i 
chief or in cross-examination, in the interests of the party that is unrepresented 


this mav be a phrase of wide in bit is ipparent trom trioram v Marioram (1 wl el 


was held that the section had been violated because the justices had not by wav ot 


cross-examination of a wife put to her, in the technical sense, a letter written by het 


vusband, who was unrepresented, and containing details of a positive case that he was 
to make before the court. Nothing of that sort arises in the present case because, as 
is apparent from what I have already said, and from an examination of the full record 
of the proceedings before the justices, the husband had made no positive case which 
could be put to the wife. Except in the case of such a technical point and such special 
circumstances as arose in Marjoram, I am of opinion that it is not open to a party 
to complain to this court that s 61 has not been observed simply because that party 
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j 


had 


disputed by 


not been cross-examined, in the sense of having his or her evidence challenged or 
hostile cross-examination. Indeed, one can foresee very difficult 


situations arising if, for example, a party in person is sufficiently astute to realise that 


est cross-eXamination of a witness Ww hose evidence is thin and unpersuasive ts 


the best 
Such a one would, it seems to me, have a legitimate 


cause for complaint if the justices, in 


s 61, in effect succeeded in making a case for the witness in question by an injudicious 
This would indeed be a peril to the unrepresented as compared 


purported pursuance of their powers under 
pur} } 


cross-eXamination 
which 


ited which I d 


with the represe: » not think they ought to bear. 
I have rea i the clear c l that this appeal ought to be allowed and this 
; a re-heard, and in accordance with the practic 


constituted 


SIR JOCELYN SIMON P: | agree with the judgment of BaGNatt J and that this 
remitted for re-hearing. In view of that, I desire to say nothing 
the case, and certainly nothing that I do say must be 


<—"s 


case should be 
whatever about the facts of 
iting anv view as to the likely outcome of the 


I feel I am incapable of expressing any worthwhile view 


taken to be indic 
Act 1952, I entirely agree with what 
} : «© 


he has said 


h, indeed, 
agistrates Courts 
id anvthing advantageously to what 
That alone—the fact that it is impossible 
dence was accepted—makes an order 


4 


id and I cannot add an 
too for th m Theobald v Theobald (1 
or us to ascertain how much of the wife’s evic 
hearing the only possible course for this court to take. 


Whiteley 


2 All ER 803 


COURT OF APPEAL (CRIMINAL DIVISION) 


Lorp Parker, CJ, Wipcery, LJ, anp Cooke, J 


25th February 1971 


R v HENNIGAN 


C 


ing death by dangerous driving— Cause’ of accident—No need to pre 


, rAUce I 4 lent 4 P 
major cause—Road Traffic Act, 1960. s 1 


minimis. It is not essary to prove that 
e word ‘substantial’ is used in a summiung-uy 
the jury that the dangerous driving, as a cause of the ac 
minimis 


James Hennigan against his conviction at Liverpool Crown Court on 


APPEAL by 
f causing death by driving in a manner dangerous to the public contrary 


two counts OF ca 


of the Road Traffic Act 1960 


1 


the appellant. 


1¢ (Lrown 
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Cc . } 1 i : 
LORD PARKER Cj delivered this judgment of the court: In February 19 
at Liverpool Crown Court the appellant was convicted by a majority verdict of ten to 
two on two counts of causing death by driving in a manner dangerous to the public 


He was fined { 


5 on each count and disqualified for fi sars and a further six months 


; 
ul 


consecutive under the totting up procedure. He now « als against conviction on a 
point of law or mixed law and fact 


his sentence 


and in addition a 


In view of the point that is made, it is unnecessary t 
this case. Quite shortly what happened was that a Mrs Lowe driving a Vaux! 
car with two passengers was emerging from a road called Old Road in order t 
cross the Wigan to Ashton Road and go into Nicol Road opposite. Old Road and Nicol 

| j 


Road were minor roads and there was a ‘Give wav’ sign where Mrs Lowe was 


approaching. The evidence was that she stopped at the entrance and then moved 


forward, and her evidence was that she had looked to her left towards Wigan and that 
the only traffic that she saw was a long way away down by a railway bridge. However, 
she had only just got astride the middle of the road when a Ford Cortina driven by the 
appellant from Wigan towards Ashton crashed into her broadside 


and as a result 
Mrs Lowe's two passengers were killed. 

There was a considerable body of evidence that the appellant was driving at a fast 
speed; the estimates went up to 80 miles an hour, and almost immediately before the 
accident he appears to have overtaken a Jaguar, regaining his side of the road and th 
crashing into Mrs Lowe's car. It at once occurs to one that if this was a civil action 
Mrs Lowe might be held substantially to blame, emerging from a minor road, 
because she clearly was at fault; on the other hand the appellant in a restricted area 
at night—it was 11.00 pm—was clearly going too fast, and dangerously too fast. 

The trouble that has arisen in this case is in regard to a direction that the judge gave 
when the jury, after retirement, came back and asked a question. In the course of the 
summing-up he told the jury that it must be shown that the appellant's manner of 
driving caused the collision and that the collision caused the death. He said this: 


‘It is admitted by the defence here very properly that the death of both Mr: 
l'wiss and Miss Twiss was the result of the collision, so the only issue you have to 
try is whether it is established, first of all, that the manner of his driving his car 
was dangerous, and, secondly, if it was, that that dangerous driving on his part 
was a substantial cause of the collision which is admitted resulted in the death of 
those two people.’ 


\ little later he said addressing the jury: 


‘You then say: “If I think it was dangerous was it a substantial cause—not 


| , ’ . , , , 
necessarily the whole cause—was it a substantial cause of the collision which caused 
the death? 


Then the jury returned for a further direction, and thev had probably been consider- 
} 
ing this from the point of view of blameworthiness as in a civil action. They asked 
, 


We would like further guidance on what vou mean by ubstantial”’, my Lord 
The judge then said 


‘“Substantial” means that it is not a remote cause of the death, but it is an 
appreciable cause of the death. It is rather like this: in a collision between two 
motor cars there may be both drivers each 50 per cent to blame, and each would 
be a substantial cause of the collision. If on the other hand you get a situation 
where you can say that one of the drivers was four-fifths to blame and the other 
was one-fifth, you can say: “I don’t regard one-fifth as being a substantial cause of 
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PRIVY COUNCIL 
Lorp Hopson, Lorp DONOVAN AND Lorp DIPLOCK 
gth, roth February, 22nd March 1971 


.NEY-GENERAL OF HONG KONG v PAT CHIUK-WAH AND OTHERS 
—Forgery—United Kingdom National Insurance 
it'—Evidencing payment of money—lInterest in 


0 - a),s1i5U1 
impiements for forgery 
til - hi fund—Contincent ste included— 
ie in puoiic uNu—C Oni Mt u St imcihued 
Lan 


1eadlori al ul Insurance stamp “Stamp not 


complete—Forgery Ordinance (Hong Kon s 


ne res 


card—Offence 


pondents were charged in Hong Kong with 
rary to s 4 (2) (a) of the Forgen dinance ot Hong Kong 
2 (2) (a) of the Forgery Act, 191 were also charged \ 
nents for forgery, contrary tos 11 Ordinance, w! 
ot the Forgery Act, 1913. The trial judge ruled that 
ritics Within the meaning of s i 
oft the A 


iny 


\trorney-Ger 

: or : 

De allowed since ; 

, of luable 


une 


‘ad SO 
ot the Forgery Act, 
t the Forgery Ordin 


document intended to have 


rds any receipt or other 


he definition of ‘valuable security’ in s 2 
of the Act of 1913); further, the stam 


fund oI 


} > Was 
title of any person to any share or interest in any public 
Majesty's Dominions’, since ‘interest’ in a fund included a contingent 
National Insurance card with stamps affixed to it was evidence of title to 
interest, and, although the stamps had not yet been aftixed to the cards, 

3 (3) (b) of the Ordinance corresponding with s 1 (3) (b) of the Act 
nce of forgery of a document could be complete even if the document 
hen torged was incomplete 


Appeat by the Attorney-General of Hong Kong against an order of the Supreme 
Court of Hong Kong (Appellate Jurisdiction) dismissing an appeal by way of Case 
Stated by a district judge of the District Court of the Colony of Hong Kong in respect 
of his decision acquitting the respondents, Pat Chiuk-Wah, Yeung Kwong-Fat, Shum 
Kiang-Bot and Ng Shin-Woo on six charges of forgery. 


J G Le Quesne QC and R G Penlington (of the Hong Kong Bar) for the Crown. 
L J Blom-Cooper QC and E Cotran for the respondents. 


LORD DIPLOCK: The questions in this appeal are whether insurance stamps 
issued pursuant to regulations made under the National Insurance Act 1965 of the 
United Kingdom constitute: (ji) ‘valuable securities’, for the purpose of supporting 
a charge of forgery under s 4 (2) (a) of the Forgery Ordinance Hong Kong, and (ii) a 
‘document ... evidencing the title of any person to any ... interest in any public 
... fund ... of any part of Her Majesty's dominions’, for the purpose of supporting 
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s 11 (d) of the sa udge answered both these 


His decision was uph« ise Stated by a maj 
rt of Hong Kong 
] 


he Forgery Ordinance, so far as it is relevant, provides 


is follows 


of the following Gocuments, 1 commutted with intent to detraud, 
be felony and punishable with in 


assignment thereof or indorsement thereon, or, where t 


nr ¢ n 


I prisonimic for fourteen Vears—{a) any 

valuable security or he 
Inable ceci bill hang ’ een » there 

Valuable security is a Dill of exchange, any acceptance thereot 


ins an extended definition of ‘valuable securitv’ as follows: 


fund, or debt of any part of Het 
tock, annuitv, fund 
within or with 


nd also includes an) 


torney-General of Hong Kong contends that nation: 
included within the expression ‘valuable securities’ in its 
within the words ‘any receipt or other instrument evidencing the 
money’. It is accordingly necessary to see what is the function of 
under the United Kingdom legislation. 
National insurance stamps are issued 
National Insuranc That Act by s 83 makes provision for a national 
fund into \ - to be paid all contributions payable under 


ance funa int t 
1 r r 


mplovers, and out of which are to be 


for the purposes of the United Kingd 


Sections 2 to 7 impose on insured persons 
lity to pay weekly contributions to the fund. T! 
expressed in shillings and pence. Section 14, 
be made by the Minister, contemplates that those regulations may 
dutions to be payable by means of adhesive insurance stamps to 
any post office. 
Insurance and Industrial Injuries (Collections and Contributions 
which remain in force under the Act of 1965, provide by reg 2 fo1 
t ery insured person of an insurance card. Regulation 6 provides for the 
of weekly contributions by affixing insurance stamps to the insurance 
he appropriate weeks for which those contributions are made. The Act 
yment out of the fund of 12 different kinds of benefit to insured per- 
red person's entitlement to benefit, of which ‘unemployment benefit’ 
ns 19 of the Act is a typical example, is dependent inter alia on his having 


fied minimum number of contributions into the fund. The National 


Insurance Act 1965 thus places on the insured persons and employers to whom it 
relates a statutory obligation to pay mony into the national insurance fund. The 
actual payment of money is made by the -ontributor to the Post Office, in return fo: 
which he receives a national insurance stamp. It is not, however, credited to him as 
a contribution to the national insurance fund until it is affixed to his national insurance 
card. There is also provision for repayment of its value to the person in possession ot 
a stamp which he does not need for affixing to a card. 
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Lordships, in agreement with the dissenting judgment of HoGan CJ, are 


inclined to the view that a national insurance stamp falls within the ordinary meaning 


n 


of a ‘valuable security’, but they have no doubt that it clearly evidences ‘the pay- 
ent of money’ by or on behalf of the contributor, so as to bring it within the extended 


eaning. It has been argued for the respondents that, even if the stamp evidences 
the payment of money, it is nevertheless not an ‘instrument’ as required by the 


extended definition. In their Lordships’ view, the expression ‘instrument’ in the 


context of the Forgery Ordinance is 1 ifined to a formal document, but includes 


ment intended itt 


to have som t, as evidence of, or in connection with 
m which is capable of giving rise to legal rights or obligations. The stam 


are according! the opinion that a national insurance stamp of 


ym falls within the words of the definition of ‘valuable security 
- instrument evidencing the payment of money’ and that the 


Ordinance was made out. They agree with 


| and cogent citation of the rele’ 


ing judgment of Hocan CJ. His carefu 


ities makes it unnecessary for their Lordships to refer to them 
rder to constitute an of > under s 11 (d) of the Forgery Ordinance it is not 
idencing the payment of mone’ 
. evidencing the title of any 
of any part of Her Majesty's 
ps’ view, ‘interest’ in a fund includes a contingent 
a contributor to various types of benefit und 
dependent on his having affixed to his national ir 
1inimum number of stamps. The insurance card, \ 
ius evidences his title to a contingent interest to be paid 
fund the amount of the benefits to whi 
relevant conditions laid down in the 
contended for the respondents that until the stamp has been affixed 
ince card it does not become evidence of the title any person 
ps agree with Hocan C] that the answer to 
§ contention i be found ir 3 (3) (b) of the Forgery Ordinance. 


relevant, it provides 
forgery of ad ent may be complete even if the 
is incomplete, or is not or does not purport to be such a document as 
be binding or sufficient in law.’ 


Lordships’ view it does not matter that the stamp until it is affixed to the 


so as to form a composite document of which the stamp is a part would not bs 
ent in law to evidence the title of a contributor to an interest in the national 

* fund. 
rheir Lordships will accordingly humbly advise Her Majesty that this appeal should 
illowed. As the Attorney-General for Hong Kong has stated that no further 
roceedings are to be taken against the respondents, there is no need to remit the case 


1 2 = 
» the district court. 
Appeal allowed 
Solicitors: Charles Russell & Co; Stephenson, Harwood & Tatham 


r.R.t 
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QUEEN’S BENCH DIVISION 
Lord Widgery, CJ, Ashworth and Willis, JJ 


12th, 15th May 1971 


BROKELMAN v BARR 


ris saree falas deaclaratian : 9 
v signing false dec tion on Custom 


. — ; _ y } 
eoddent autcide th ests mod > sci 
resident outside tn lec INngaom —KeESk 


ation ¢ 


inyining 
puUrcnases 


Ip 
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Bian 
rersondai Keli 


onstrued according to its established me 
ordingly, whether or not on the facts proved th 


as resident in England, he was during the n 


ribed 
at his parents’ home, and, therefore, was n 
ation when he signed the Customs forn 
ance Act, 1968, was carriage by sea or 
nd, therefore. on their true construction, the words ‘anything rri¢ 


luded the appellant’s motor car, and since the appellant was a person ‘e1 


to exemption from payment of duty’ w 1 s.6(1) by reason of the setting as 
p pa} 


iction under the / f 1952, the conviction under the Act of 1068 mus 


Case Statep by Lewes (East Sussex) by justices. 

On 26th October 1970 an information was preferred by the respondent Gordon 
Charles Barr against the appellant charging that (1) at Newhaven on or about 23rd 
October 1970 he signed a declaration on Customs Form C1o4D, being a document for 
the purpose of an assigned matter, namely, customs, which was untrue in a material 
particular, in that he declared that he had spent less than 12 months in the United 
Kingdom, whereas, in fact, he had spent time in excess of 12 months, contrary to 
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1 nd Excise Act 

vingly. (2) At New 

tering the United Kingdon 
utside the United Kingd 


lant replied 


stav in this countrv on this 
toms officer subsequently asked the 
himself that the appellant enjo' 
s country are entitled 
Yersonal | T) ppellant produced 


. 
ul 


, 

t 

: } } } 
t whicn 


ssport showed that t] * appellant had be 


davs from 13th A 


een ‘d in London on \ugust 1960 The 


taving in this country for 339 
ugust 1960 to 22nd October 197 
by the Customs officer whether he 


October 1968 and 13th August 


The appellant was then asked 
ad been resident in the United Kingdom between 
1969, and the appellant answered that question in 
the negative and said that he had been here only on a couple of visits before August 
1069. The Customs officer then asked the appellant to complete form C1o4D, which 
is headed: ‘Declaration by Importer of Motor Vehicle’. This declaration stated 
inter alia 


I. Gisbert Brokelmann declare that during the period of 24 months ending 
on the date of my entry into the United Kingdom, I have been resident outside 
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of the ¢ 
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known tha 
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ive officer of HM Custon 
e appellant in his car at about 


unnel which is for passengers who have chargeable ds to de 
towards the green channel, 1 rp ngers who have 
eee ' 2 
y declare. Numero slic notices explain the differ: 
| 
The resy 
’ 


‘r’s car had been stopped at Dover, then intercepted the appel 


nce betw 


1e respondent who, bef he began to question the appella 
lant’s 
eading to the green channel and asked him where he was resident. 
lant replied that he was resident in Germany. The respondent then asked 
yw long he intended to remain in this country and he said one 


i 


rhe respondent then asked the appellant how long he had spent in this 


country during the previous two years, and the latter replied ‘A total of not more 
hs.’ The respondent then asked the appellant to accompany him to 


than 11 month 


tilda 
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lentary 
evidence to confirm his 1 nt pr his passport and other 
documents. Thx papel detained 
at Dover I i 
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ts importance and 1 


lat residence Outside 
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he preceding 24 m 
date of entry. The appellant then signed the d ration. The appellant 
PI PI 


questioned in t if 


pre 
Judges’ Rules and told that 
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ng on the date of his entry into the United Aingdon 

1¢ United Kingdom for a peri 4 ior periods together 
‘spondent wa 
than 12 mont 


a > 


iths in the 
1¢ in excess of 12 months. The 
spent in his declaration 

art 5 of the Customs Durty 


itside the 


ler a person shal 


into the United 


lhe order contained no definition of the word ‘resident’. It immaterial whether 
; 


h , ] j 
the appellan 


nt in the United Kingdom more than 12 months during the 
24 months’ period ending on 23rd October 107 The issue was whether he was 
resident outside the United Kingdom not less than 12 months during that period 


The word ‘resident’ implied a degree of permanence. The appellant could have two 
residences. He was a German national. His temporary absences from Germany 
could not deprive him of his German residence. During the two-years period in 
question the appellant had kept his permanent home in Germany, where he lived 
in his parents’ house. He was employed as an industrial merchant by a German 
company in Germany. He intended to return to Germany. He felt and still feels 
that he is a German resident because all his connections are German, or, at any rate, 
those connections are greater than his connections with England (it was conceded 
that, if the appellant had made an untrue declaration within the meaning of s 301 (1 


of the Customs and Excise Act 1952, he had done so knowingly within the meaning 
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ot s 301 (3 2) On its true construction s 6 of the Finance Act 1968 could not apply 
to a motor car. It was a misuse of the English language to say that a motor car was 
a thing contained in a person’s baggage or carried with him, within the meaning ot 
s 6(1). It was the motor car which carried the person with it and not vice versa. 
The object of the declaration was to avoid the delay, embarrassment and costs of 
the search of every person entering the United Kingdom but no declaration was 
required in the case of a motor car which could not be overlooked by a Customs 
officer. Section 6 (2) which dealt with the answering of questions put by a Customs 
officer was to the same effect. Section 6 (3) dealt wi h penalt es tor breaches of the 
provisions of s 6 (1) and (2) and must, therefore, be construed with reference to those 
subsections. The words ‘any thing’ must, therefore, be construed as a shortened 
version of the expression ‘any thing contained in his baggage or carried with him 
ins 6(1). They could not be construed out of their context as meaning any article 
This was borne out by the words ‘as required by this section’ in s 6 (3), which con- 
stituted a clear reference to the requirements of the earlier subsections. 

It was contended by the respondent: (1) The appellant was not a ‘temporary 
visitor’ within the meaning of art 5 of the Customs Duty (Personal Reliefs) Order 


order dealt with the number of days which the person concerned had spent outside 
the United Kingdom and, if that person could corenten ina he had spent 365 days 
© more outside the LU nited Kingdon Suiine the px 1onths ending on the 
date of his entry into the United Kingdom, he mi oh . i reliet from customs 
duty and purchase tax as a ‘temporary visitor om r ar he order, provided 


1970. The word ‘resident’ outside the United Kingdom in arts 2 (2) and 5 (a) of th 
} 


he could satisfy the other conditions of the article. The order would be quite un- 
workable if the word ‘resident’ in the order had the meaning contended for by the 
yellant. The appellant had not been resident outside the United Kingdom for a 
\d of, or for periods together amounting to, not less than 12 months during 
United Kingdom 
The appellant knew when he entered the United Kingdom on 23rd October 197 
that he had been resident in the United Kingdom more than 12 months during the 


iT 

app 
ner 
- 
th 
t 


he period of 24 m onths ending on the date of his entry into the 


period of 24 months ending on the date of his entry into the United Kingdom and, 
therefore, he was guilty of an offence under s 301 (3) of the Customs and Excise Act 
1952 when he signed the declaration. (2) The rds ‘anv thir in s 6 (3) of the 
Finance Act 1 were in the widest possible terms and, therefore, they included < 
motor car. The legislator had intentionally omitted the words ‘contained in his 
ith him’ in sub-s (1) and the - words in sub-s (2) of the 
fore, he must have intended 
3) thereof. The appellant had failed to declare his motor car 


: 5 t 
», he had failed to declare a ‘thing’ and was guilty of an offence under 


1 to give a wider meaning to the words 


were of opinion that both contentions of the respondent were right, 

1) the words ‘he is resident outside the United Kingdom’ in art 5 of the 

Customs Duty (Personal Reliefs) Order 1970 meant, according to art 2 (2) of the 
order, that the — lant had spent not less than 12 months outside the United 
Kingdom during the period of 24 months ending on the date of his entry into the 
United Kingdom on 23rd October 1970, that the appellant's signed declaration to 
the effect of 23rd October 1970 was untrue in a material particular within the meaning 
j 1) of the Customs and Excise Act 1952, and that he committed the offence 
under s 301 (1) of the Act knowingly within the meaning of s 301 (3) thereof and 
that (2) the words ‘any thing’ in s 6 (3) of the Finance Act 1968 were of the widest 
possible terms and included any article and, therefore, they also included a motor 
car and that, as the appellant had failed to declare his motor car, he was guilty of 
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an offence under s 6 of the Act, and, accordingly, they found both cases proved, 


fined the appellant {50 on each offence and recommended restoration of the car 
to the appellant 


C G Allen for the appellant. 


G M Waller for the respondent 


19th May. ASHWORTH J read this judgment of the court: This is an apy 

by way of Case Stated from a decision of justices for the county of East Sussex, si 
at Lewes, whereby they convicted the appellant of two offences. The fi 
was that of knowingly signing a declaration which was untrue in a material 
contrary to s 301 (3) of the Customs and Excise Act 1952; the seco1 
failing to declare a motor car which he had obtained outside the United King 
contrary to s 6 of the Finance Act 1968. The result of the appeal depend 
construction of the relevant statutory provisions and accordingly the facts 
summarised shortly. 

The appellant is a German national aged 27 and he has lived in Gern 


yart of his life and he still lives, when he is there, at the home of 


I 
first came to England in 1967 in connection with the business of a German compan} 


| 


and thereafter paid a succession of visits to this country. In September 1969 he star 
a course in business management at Birmingham University which he comple 
in July 1970. While in England he stayed mainly in hotels, though latterly he re 
2 room in Birmingham and stayed there 

The offences were alleged to have been commitced on 23rd October 1970 

it’s residence 

during the two years preceding that date. During that period he stayed in t 
United Kingdom a total of 434 days. Late on 22nd October 1970 he landed at Dover 
with a motor car and after customs officers had made enquiries into his movements 
during the preceding two years they informed him that he would not be allowed to 
bring the motor car into this country unless he paid duty and tax on it. Thereupon 
the appellant decided to return with his car to the Continent and he left early on 
23rd October for Dunkerque. Late on 23rd October the appellant again landed in 
England, together with his motor car, this time at Newhaven, and further discussions 
took place with Customs officers, in the course of which the appellant signed a declara- 
tion on form C104D in which he stated: 


‘I... declare that during the period of 24 months ending on the date of my 
entry into the United Kingdom, I have been resident outside the United Kingdom 
for a period of, or for periods together amounting to, not less than 12 months.’ 


It is this statement which the respondent alleged was untrue in a material particular. 
There is no dispute that the appellant failed on his arrival at Newhaven to declare 
the motor car and this failure was the basis of the second charge 
The first charge involves consideration of the Customs Duty (Personal Reliefs 

Order 1970. This order is divided into eight parts, and Parts 2 to 7 deal respectively 
with different classes of persons entering the United Kingdom, the heading to Part 2 
being Temporary Visitors. In Part 2 there is included art 5, the relevant portion of 
which is in the following terms: 


‘Subject to the provisions of this Part and Part 8 of this order, a person 
entering the United Kingdom shall not be required to pay any duty chargeable 
in respect of any goods imported by him whether or not carried with him or 
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contained in his accompanied baggage on condition that (a) he is resident outside 
the United Kingdom; (b) he intends to depart finally from the United Kingdom 
within 12 months from the date of his entry; (c) the goods are intended solely 
for his or his dependants’ personal use or that of some other entitled person; 
and (d) in any case where he intends to remain for a period exceeding six months 
from the date of his entry, the goods are on importation declared to the proper 


officer...’ 


The Order does not contain any definition of the word ‘resident’ but art 2 (2) is a 
provision of great importance in regard to that word's meaning. It is in the following 
terms: 


‘For the purposes of this order a person shall be treated as resident outside 
the United Kingdom if, and only if, during the period of twenty-four months 
ending on the date of his entry into the United Kingdom he has been so resident 
for a period of, or for periods together amounting to, not less then twelve 
months.’ 


One object of this provision is no doubt to limit the scope of the exemption from 
duty created by art 5, and to exclude, for example, a person who has only gone 
abroad shortly before the date when he seeks to re-enter this country with duty-free 
goods. But while art 2 (2) introduces a time element in respect of residence, it does 
not of itself throw any light on the question what is meant by residence outside the 
United Kingdom. 

The word ‘residence’ has come before the courts in a number of cases of which 
the most familiar are those relating to income tax and voting rights. In an often-cited 
passage taken from Levene v Inland Revenue Comrs (1), Viscount Cave LC said: 


‘My Lords, the word “reside” is a familiar English word and is defined in the 
Oxford English Dictionary as meaning “to dwell permanently or for a considerable 
time, to have one’s settled or usual abode, to live in or at a particular place.” 
No doubt this definition must for present purposes be taken subject to any 
modification which may result from the terms of the Income Tax Act and 
Schedules; but, subject to that observation, it may be accepted as an accurate 
indication of the meaning of the word “reside”. In most cases there is no 
difficulry in determining where a man has his settled or usual abode, and if 
that is ascertained he is not the less resident there because from time to time 
he leaves it for the purpose of business or pleasure. Thus, a master mariner 
who had his home at Glasgow where his wife and family lived, and to which 
he returned during the intervals between his sea voyages, was held to reside 
there, although he actually spent the greater part of the year at sea: Re Young (2), 
Rogers v Inland Revenue (3). Similarly a person who has his home abroad and visits 
the United Kingdom from time to time for temporary purposes without setting 
up an establishment in this country is not considered to be resident here— 
although if he is the owner of foreign possessions or securities falling within 
Case IV. or V. of Sch. D, then if he has actually been in the United Kingdom for 
a period equal in the whole to six months in any year of assessment he may be 
charged with tax under r. 2 of the Miscellaneous Rules applicable to Sch. D. 
But a man inay reside in more than one place. Just as a man may have two 
homes—one in London and the other in the country—so he may have a home 
abroad and a home in the United Kingdom, and in that case he is held to reside 


(1) [1928] AC 217; [1928] All ER Rep 746. 
(2) (1875), 1 Tax Cas 57. 
(3) (1879), 1 Tax Cas 225. 
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in both places and to be chargeable with tax in this country. Thus, in Cooper 
Cadwalader (1), an American resident in New York who had taken a house in 
Scotland which was at any time available for his occupation, was held to be 
resident there, although in fact he had only occupied the house for two months 
during the vear; and to the same effect is the case of Lowenstein v de Salis (2).’ 


[his passage was followed and applied by Lorp Denninc MR in Fox v Stirk (3). In the 
judgment of this court there has gradually been developed and established a rule 
of construction that prima facie at least residence involves some degree of permanence. 
As was said by Widgery LJ in Fox v Stirk: 


‘It is imperative to remember in this context that “residence” implies a degree 
of permanence. In the words of the Oxford English Dictionary, it is concerned 
with something which will go on for a considerable time. Consequently a 
person is not entitled to claim to be a resident at a given town merely because 
he pays a short, temporary visit. Some assumption of permanence, some degree 
f continuity, some expectation of continuity, is a vital factor which turns simple 
occupation into residence.’ 


It is argued for the appellant that the foregoing is the correct approach to the 
present case and that the word ‘resident’ in arts 2 (2) and 5 should be construed 
accordingly, with the result that the appellant was truly resident outside the United 
Kingdom, namely, at his home in Germany, and there was nothing false in his 
declaration to that effect. 

For the respondent it is argued that this approach gives no or no sufficient weight 
to what was described as the totting-up provision in art 2 (2). It is contended that 


this provision was inserted with the object of simplifying a Customs officer's task, 


le whether a person has been resident outside the United 


when he is called on to deci 
Kingdom for not less than 12 months in the period of 24 months preceding his entry 
into the United Kingdom. Once it is found, as in the present case, that the person 
has spent 434 days out of 730 inside the United Kingdom, there is no difficulty in 
holding that he is not to be treated as having been resident outside the United 
Kingdom in that period. It is urged that although the words ‘so resident’ at the end 
f art 2 (2) clearly relate back to the words ‘resident outside the United Kingdom’, 
they should be construed as importing a factual situation, under which the person 
actually was out of the United Kingdom for the given period. Lastly, it is urged that, 
if the appellant is right, no practical meaning can be given to the totting-up provision 

The problem is not free from difficulty, but in the judgment of this court the 
appellant's contentions are right. There is nothing in the order itself to suggest that 
the meaning of the word ‘resident’ is different from that given to it in a number 
of decided cases, nor is there any compelling reason from the practical point of view 
why the word should not be construed in a way similar to that adopted in those cases. 
Moreover the respondent’s contentions involve more than interpretation: they 
involve in effect amending the wording of art 2 (2) so that it conforms with a concept 
of residence which could have been expressed in plain words if such had been the 
draftsman’s intention. It is unnecessary to decide whether on the facts the appellant 
could properly be described as resident in England or what the consequences of the 
decision would be. It is sufficient for the purposes of this appeal to hold that the 
appellant was for the material period still resident in Germany at his parents’ home 
and therefore was not guilty of making a false declaration when he signed form 
C1o4 D 

(1) (1904), § Tax Cas tor. 
(2) (1926), 10 Tax Cas 424. 
134 JP 576; [1970] 3 AIL ER 7: [1970] 2 QB 463 
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rge involves consideration of s 6 of the Finance Act 1968. Before 


iance appears to have been placed on sub-s (3) on the footing that in 
larged the scope of sub-s (1) and (2), but counsel for the respondent 
uimed any intention of seeking to uphold the conviction on that ground 
ntent to base his case on the wording of sub-s (1 


The relevant words of 


ring the United Kingdom s 


hall... declare any thing contained 
-d with him which (a) | 


1e has obtained outside the United 


admittedly failed to declare 


was his motor 


cal 
uined outside the United Kingdom. Nobodv has 
was contained in his luggage, but was it carried 

4 


that the expression is not ‘carried by him’ but ‘carrie 


iphasised the undoubted fact that, unless 
by sea or by air in order t 
enter the ly the carriage envisaged in s 6 (1) is carriage 
Cd Ol a li i 4 tit i 


- . +, pals > hh ? “fe 
t requires no effort to realise that there 


yr things, for example, goods in the hold 


is no answer to thi rgument Was, however, 


respondent tnat, uccecded in 
he Customs and Excise t 1952, the conviction 


likewise be set aside having regard to the conc luding 


ndent succeeds on the issue as to 
It is that 
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QUEEN’S BENCH DIVISION 


HICKMOTI 


diced 


should star 


Cast Sratep by justices for the borough of Worthing 
On 28th November 1969 two informations were preferred by the respondent, 


Detective Inspector Gerald Hillary Curd, against the appellant, Colin John Hickmott, 
5 t 
I that, on 27th November 1969 at Worthing, he dishonestly obtained for 


1 


charging (1 
himself a pecuniary advantage, namely, the evasion of a debt for which he was then 
liable to Roberts and Son Ltd, by deception, namely, by a false oral representation 
that he had no money with which to pay for three double brandies of the value of 
{1 2s 6d supplied to him, whereas he was in possession of {/4 12s 4d in money, con- 
trary tos 16(1) of the Theft Act 1968 and (2) that, on 27th November 1960 at Worthing, 
he did assault Keith Hayward Strudwick, a constable of the Sussex constabulary then 
acting in the execution of his duty, contrary to s 51 (1) of the Police Act 1964. 

On the hearing of the informations at Worthing Magistrates’ Court the justices 
found the following facts proved or admitted. At approximately 9.00 pm on 27th 
November 1960 the appellant was in the long bar of the Thieves’ Kitchen public 
house, Bedford Row, Worthing. The appellant ordered and was supplied with 
three separate double measures of brandy by the barmaid, Miss Jennifer Black 
and on each occasion he was told the price of each double measure was 7s od and 
was asked for payment. The appellant made no payment for any of the measures 
of brandy supplied to him but, after the second double measure had been ordered 
by and supplied to the appellant, he stated words to the effect that he had the 
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money and displaved four {1 notes to the barmaid, Miss Black. The appellant 
was supplied with a third double measure at his request, the barmaid believing 
him to have sufficient money to pay for the three measures served to him 
The appellant was then asked to make full payment for the drinks ordered 
by him and supplied to him and he left the bar and went to the men’s lavatory, 
where he placed the four {1 notes in his boot. The appellant at no time paid for 
the drinks supplied to him and, when asked for payment by the manager, 
and stated that he had no money and that his money had been 
vhen questioned by the police, the appellant stated: “Yes, I ordered 

annot pay because I have lost my money’, and later, ‘Someone has 

taken my money’. The statements made by the appellant to the manager 
and to the barmaid, Miss Black, that he had not the money to pay for the drinks 


aiua, 


1 


ordered and that he had lost his money were at no time believed by them or by the 
arresting officer. The appellant was told he was being arrested for obtaining a 
pecuniary adv: by deception and cautioned and he replied, ‘I can’t pay’. Pc 
Strudwick, wearing uniform, then took the appellant by the left arm in order to 
effect the arrest and the appellant struck the police constable in the stomach 
with his clenched fist, causing the officer to double forwards. At the time Pc Strudwick 


ui 4 


arrested the appellant, the police constable was in full possession of all the facts 


r 
relating to the events which had occurred including a statement by the barmaid, 
Miss Black, that she had seen the appellant in possession of some {1 notes and that 
she had served the appellant with further drinks in the belief that he had the money 
to pay for them. The appellant was then taken forcibly into custody and evicted 
from the public house and in the swing doors Pc Strudwick was struck on the 
neck by the appellant. There was insufficient evidence to show that this blow 
was intentionally struck by the appellant. It occurred in the general struggle 
in attempting to escort the appellant through the swing doors. The appellant was 
searched at the police station shortly after 9.30 pm and four {1 notes were 
found in his right boot and 12s 4d elsewhere on his person. The appellant 
made a written statement under caution in which he admitted ordering drinks 
of the value of {1 2s 6d and that he had said he would not pay for all the drinks 


avoid the possibility of another man, with whom he had previously had a disagree- 
ment, taking the money and that he had forgotten it was there until later in police 
custody. The appellant was charged with the two offences set out in the informa- 
tions described above and, after caution, made no reply. At the time of the incidents 
described above the appellant was under the influence of alcohol, but not to the 
extent that he was incapable of understanding and appreciating both the nature and 
meaning of his actions. 

The justices were of the opinion that the appellant had dishonestly obtained for 
himself a pecuniary advantage by evading payment of a debt for which he had made 
himself liable, that the reference in s 16 (2) (a) of the Theft Act 1968 to a debt included 
evasion or deferment of payment of a debt, that the arresting officer was acting within 
the execution of his duty and that the appellant had assaulted him while effecting 
the arrest, that it was unnecessary for them to decide whether, if they were wrong 
in deciding that an offence had been committed as described in the first information, 
the arresting officer was still acting within the execution of his duty, and that the 
appellant was guilty of each of the offences charged. The justices, therefore, con- 
victed the appellant and imposed the following penalties—on the first information 
a fine of {10 and an order for the appellant to pay {5 towards the costs of the 
prosecution, and on the second information a fine of {[15. 

The questions for the opinion of the High Court were (i) whether the reference in 
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$ 16 (2) (a) of the Theft Act 1968 to a debt included evasion or deferment of pi 
of a debt? (ii) whether, on the facts found by the justices and properly directing 
themselves, they were entitled to convict the appel'ant of the two offences charged? 
(iii) whether, if the justices were wrong in respect of their conviction of the : appellant 
on the first information, the arresting offices was still lawtull 
execution of his dury? 


W H Dunn for the appellant 
I'S G Baker for the respondent 


FENTON ATKINSON LJ: This is a Case stated by the Worthing justices in 
respect of their adjudication on 21st January 1970 when they convicted the appellant of 
two offences, the first of obtaining a pecuniary advantage by deception contrary to s 16 
of the Theft Act 1968, and secondly of assaulting a constable acting in the execution 
of his duty contrary to s 51 of the Police Act 1964. The justices fined the appellant 
{10 on the first and {15 on the second information. Although it is not directly 
relevant, the serious matter from the appellant's point of view was that the con- 
viction for these offences involved him being in breach of the conditions of a sus- 
pended sentence to which he was then subject and which was later made operative 
His Lordship then set out the facts found by the justices and continued:}] On those 
facts it seems clear in my judgment that this was a case of a man getting three double 
brandies dishonestly by deception and it is really overwhelmingly clear on the 
evidence that from the outset he had no intention of paying, that when the barmaid 
became pressing after the second brandy he a made display of money as a further 
representation to her that he could pay and intended to pay, and then there was 
the concealing of the money when the time came when payment could no longer 
be evaded, and the pretence that he had no money to pay. This was a typical sort of 
case in my view, which formerly would have come andes s 13 of the Debtors Act 
1869, of a man obtaining refreshment on credit when he really had no intention to 
pay at all. But the offence charged was under s 16 of the Theft Act 1968, the section 
which has repealed and replaced with additions s 13 of the Debtors Act 1869. The 
charge in the first information in this case was this: 


‘that on the 27th day of November, 1969, at Worthing, he dishonestly 
obtained for himself a pecuniary advantage, namely, the evasion of a debt for 
which he was then liable to Roberts and Son, Limited, by deception’ 


There was a quite clear statement of offence under the Theft Act 1968. But then the 
prosecution went on to add particulars, which they need not have done, because as 
set out in Stone’s Justices’ Manual, 1971 ed., vol. 1, p. 35 


‘It will be sufficient in describing the offence to use the words of the statute; 
but where the particular means used to effect the object are essential to the 
description of the offence, they should be set out distinctly in the information.’ 


Here the particular means were not essential to the description of the offence. 
However, the prosecution did set out their particulars. They said: 


‘namely, by a false oral representation that he had no money with which 
to pay for three double brandies of the value of {1. 2. 6d., supplied to him, 
whereas he was in possession of {[4. 12. 4d., in money, contrary to s. 16 (1) of 
the Theft Act, 1968.’ 


The second charge was that on 27th November he assaulted a constable then acting 
in the execution of his duty contrary to s 51 (1) of the Police Act 1964. 
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rhe difhculty, and the only difficulty, which arises in this case is the form of the 
particulars advanced by the prosecution, because when the evidence came to be given 
it was quite clear that ouihes the manager nor the barmaid had believed 
the appellant when, after his return from the lavatory, he pretended that he had no 
money, so that particular part of the deception did not operate on their minds 
ted the apt sellant to s 16 (1). There was the 
lr e was fraudulent from the outset of this trans- 
action, and the fact that the prosecution gave these particulars, in particular the 
legation which was not substantiated, should not invalidate the conviction. 


When one looks at the Case Stated, it is clear that the argument was not simply con- 


lence direc 
vider thar h 
evigence that nh 


fined to this one point that the alleged deception 1 in fact did not deceive, so 
the end of the case. It is clear from reading the Case, I 
was advanced on both sides, that the argument ranged far and wide, and I would 
take the view that the erroneous particularisation could not have prejudiced ot 
embarrassed the appellant, who knew avs well what he was there to meet, 
ie dishonestly and by deception obtaining these three brandies to the value of 
{1 2s 6d. Other points have arisen. One is, and this was counsel for the appellant's 
second point, that in fact the debt was not evaded; the police were sent for and 
the man was arrested. He accepts that payment of the debt was evaded and he has 
to concede on the present authorities that that was enough having regard to the 
decisions in R v Pag and R v Locker (2) to which we were ears 
I lice officer. The submission there is that onc 
the fact that the manager and the barmaid 
*nce that the appellant had no money, the officer 


thinking that an arrestabDie offence under S 16 


committed. I cannot myself agree for a momen 
: 


yn the findings that the officer } he had heard the 
had formed a much sounder and more accurate 
ne deception practised than the prosecution, or whoever 
particulars of charge 1, and on the information given t 
‘st possible ground for concluding that there had been an offence 
under 1), and it was an offence for which he could properly arrest this man 
In my view there is nothing whatever in the appeal so far as it relates to the second 
point. But the matter is not wholly satisfactory because of these erroneous particulars 
which were given. -ems to me that the offence was sufficiently set out in the 
charge, the wine le matter was ventilated, and on the evidence and on the facts found 
the justices really had no alternative but to convict on the first charge and I would 


dismiss this appeal 


— J: lagree with the judgment given by Fenton Atkinson LJ and I 


have nothing to add. I too would dismiss the appeal. 


JAMES J: I also would dismiss this appeal. 
Appeal dismissed. 
Ward, Bowie «& Co, for Davies, Thomas & Cheale, Worthing; Waterhouse 
] E Dell & Loader, Shoreham. 
T.R.F.B. 
ante p. 376; [1971] 2 All E.R. 870 
ante p. 437; [1971] 2 All E.R. 875 
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CRIMINAL LAW - Obtaining property by deception — Attempt — Fraudulent claim 
& prof P Pp 
posted abroad —- Letter received by addressee in England - Theft Act 1968, 
s 15 (1). 
R v Baxter ‘a a . _ oe 

CRIMINAL LAW - Road Traff fic offences. See Roap Trarric infra. 

CRIMINAL LAW - Sentence — Extended term of imprisonment - Not to comprise 
suspended sentence - Suspended sentence not to run consecutively to extende 
term — Matters appropriate to be considered in fixing length of extended term 
Criminal Justice Act 1967, s 37. 

R v Roberts re ‘ - i ” ind 

CRIMINAL LAW - Sentence — Extended term of imprisonment - Propriety of term 
starting.on expiration of ordinary sentence of imprisonment. 

R v Stewart , ; 

CRIMINAL LAW - Sentence - Suspension - Act providing minimum sentences for 
specified offences- Power of court to suspend sentence - Criminal Justice 
(Temporary Provisions) (Northern Ireland) Act, 1970, s 1-—- Treatment of 
Offenders (Northern Ireland) Act, 1968, s 18 (1). 

Kennedy v Spratt 

CRIMINAL LAW - Sent 


training 


CRIMINAL LAW - Theft - Ingredients of offence — Consent of owr 
dishonesty Facts proved justifying conviction of obtain 
No bar to conviction for theft - Theft Act, 1968, s 1. 


R v Lawrence 


( RIMIN AL LAW heit grediecnts of offence Consent by OwrT 
1 of property — ‘Belonging to another’ — Theft Act 1968, s 
i awrence y Commissioners of Police for the Metropolis 
CRIMINAL LAW - Theft 
Direction to injury —- Theft Act, 1968,s 1 (1), s 6. 
R v Warner ; ; na 
CRIMINAL LAW Theft ntention permanently to deprive owner of property 


Intention permanently to deprive another of prope 


*ntion insufficient Intent to deprive owner f such property as on 
dandbag -— Taking by defendant — Handbag 


be re-possessed by owner irection to jury 


R v Easom 
CRIMINAL LAW - Theft Possession or control No qualific 


Statute — Posse ssion or control in fact sufficient - Removal of c 
ear garage where left for repairs — Dist nonesty - Belief in cl 
Act 1968 (c 60) s 2 (1), s 5 (1). 

R v Turner 
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Exposure in private room — Vagrancy Act, 1824, s 4, as an 
Justice Act, 1925, s. 42 
Ford vy Falcone 

CRIMINAL LAW - Venue - Indictable offence - Place where defendant ‘in custody’- 
‘Custody’ - Criminal Justice Act, 1925, s 11 (1). 

R v Kulynycz : a : ie , : 

CUSTOMS AND EXCISE - Being knowingly concerned in fraudulent evasion of 
restriction — Importation of cannabis - Offence and penalty created by Customs 
and Excise Act, 1952 - Restriction on importation imposed by Dangerous Drugs 
Act, 1965 — Proceedings on indictment under Customs and Excise Act 1952, 
s 304 - Need of leave of Attorney-General or Director of Public Prosecutions 
under s 20 of Dangerous Drugs Act. 1965 
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CUSTOMS AND EXCISE - Knowingly signing false declaration on b: toms form 
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Brokelman vy Barr 
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Cc an aneniies ltd vy Minister of Housing and Local Government 
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COURT OF APPEAL (CRIMINAL DIVISION) 
PHILLIMORE, LJ, MACKENNA AND O'CONNOR, JJ 
24th May 1971 


R v DODGE AND HARRIS 


< 


+] 46° fo, “ I , > - > > f* | ‘ ‘ . * * , } 
Criminal Law—Forgery—False document—Necessity that document should tell 
7 ‘ 
| 


itself—Bonds duly executed—False statements contained in bonds— orger 


1) of the Criminal Justice Act, 1925 


1 ’ ' , : 
is HereDy declared that a document may be al 


Forgery Act, 1913, notwithstanding that it is not false 
| 4 tir , * 
aise gocument 
tf the Criminal 
he appellant | wed mone n order 


H talsely pretended to hat the lant D owed hin 


D signed th 
nts in them with regard to the respective sums were untrue. | owed th 
1d thus reassured him. D was convicted of forgery and H of uttering forged do 
as the false statements in the bonds were about the intention of the ¢ 


t lement the bonds and not about the bonds themsels the bonds were 


he convictions must De Quashed 


Appeats by Ronald Ernest Dodge and Bernard Harris against their convictions at 
the Central Criminal Court when the appellant Dodge was convicted of forgery 
and the appellant Harris, inter alia, of uttering forged documents. The appellant 
Dodge also appealed against sentence 

N B Cockburn for the appellant Dodge. 

R L Boxall and Jan Glick for the appellant Harris. 

P B Pollock for the Crown. 


PHILLIMORE [LJ delivered this judgment of the court These are appeals 
against conviction. In the case of the appellant Dodge he appeals against conviction 
on two counts of forgery, and he also appeals against sentence. In the case of the 
appellant Harris, he pleaded guilty to three charges of obtaining money by deception. 
On these there is no appeal. But he appeals against two counts of uttering forged 
documents. 

The two appellants appeared at the Central Criminal Court on 23rd February 
1971. The appellant Dodge was sentenced in respect of two counts of forgery to 
one year’s imprisonment concurrent on each count, the sentence being suspended 
for three years. The appellant Harris was sentenced to one year’s imprisonment 
concurrent on the three charges of obtaining money by deception to which he pleaded 
guilty and on which there is no appeal, and in addition he was sentenced to six 
months’ imprisonment concurrent on two counts of uttering, these sentences of six 
months concurrent being ordered to run consecutively to the term of one year, so 
that his total was 18 months’ imprisonment. 

The story is a very short one, and the point that is taken is a very technical one. 
The appellant Harris met and borrowed money from a man called Gold, and he 
told Mr Gold, in order to encourage him to lend the money, that he, Harris, was 
expecting a legacy of {24,000. Subsequently, when that was discovered by Mr Gold 
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» said that in fact | as owed [24,000 by the appellant Dodge 


1 len 


I ent 


t tor the moneys he hac 

o discourage him from pursuing 

, the appel llant Dodge agr reed to the 

rade out two bonds, one for £7,000 and one 
the appellant Dodge to the appel ant Harris 

executed by the appellant Dedee But, of 

O these sums were untrue. Phe appellant Harris 

; ; D 


wipe 


yn Serj 


, that when the appellant Harris showed 


rgerv. However, the Common Ser} 
the documents were 


he result at 


appellant Dodge was convicted 
and the appellant ris of uttering 
> point really turns on the wording of the Forgery Act 1913. Section 1 (1 


VS: 


purposes of this Act, forgery he making of a false doct ment 
t it may be used as genuine, and in the case of the seals and dies met 
his Act the counterfeiting of a seal or die, and forgery with inte 
deceive, as the case may be, is punishable as in this Act provided.’ 


; 1 + 7 
y cover a document which contains 
ve always been interpreted in a restricted sense—the phrase that 


T 
document must tell a lie about itself. Section 1 (2) provides: 


‘A document is false within the meaning of this Act if the whole or any materia 
I purports to be made by or on behalf or on account of a person 
it nor authorise its making: or if, though made bv or 
the person by whom or by whose authority it pur] 
making, where either is material, or, 
rea by number or mark, the number 
1ent, is falsely stated therein: and in 
naterial alteration, whether by addi- 
obliteration, erasure, removal, or otherwise, has been made 
the whole or some material part of it purport 
alf of a fictitious or deceased person; (c) if, though made 
g person, it is made by him or by his authority with 
hould pass as having been made by some person, real or fictitious, « 
rson who made or authorised it.’ 


Quite clearly none of these descriptions applies to these two bonds. 

The way in which the matter is put is this. Counsel for the appellant Dodge, who 
has put his arguments very concisely, says this, that any implication which one can 
infer from the document that the parties intended to implement is a lie as to the 
intention of the parties, but is not a lie as to the document itself. It is a lie about 
something that is extrinsic. So ina very old case, R v Jones (1), a man called William 
Jones was indicted for that he had in his custody a forged paper writing purporting 
to be a bank note, which was worded as follows: ‘I promise to pay John Wilson, Esq. 


(1) (1779), 1 Doug KB 300; 1 Leach 204 
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or Bearer, ° 

Company of my Bank in England’; signed ‘John Jones 
torgery on the ground that this document was in effect a 
account which warranted his making out this not 

although there m ight be fi alse representation 


It was not a forgery. The doc ument did not t 


' F ' ; 
similar to the present case the document was he!d not 


Ther 1 ; ieee eel | 
There is no doubt, of course, that if the two appellants had been charg 


s 16 of the Theft Act 1968, there would have been no defenc 
arises is derived from a decision of the Court of Criminal Appe 


> med 


five judges, in R v Hopkins, R v Collins (1 rhe accused were i 

Quarter Sessions of fraudulent conversion and forgery. What had happened 

this. They were respectively secretary and treasurer of the Wells Football Support 
Club and moneys were paid to one or other of them from time > 

apparently they put into their own pockets, but it appears that 


; > Ty): 


the sums paid in the cash book. It does e1 trom 


rge 
Gopparp Cj that they had subsequently altered the books a 

lesser sums had been paid than were in fact. It may be that it was on that 

that the decisior he Court of Criminal Appeal turned. Their decision that 

had been a forgery could be supported on the ground that there had been 
material alteration within the meaning of the section which I have read Whether 
that be so or not, the case has been heavily criticised bv all the textbook 


yarticular Smith eer Hogan (Criminal Law, 2nd Edn (1969), | 


inciuding in f 
iggest that the decision was wrong 
= santana at may be, this court is entirely -ar that these t 


rv Act 1913 as explal 


forgeries within the meaning of the Forge 
s 35 of the Criminal Justice Act 1925, and that these convictions of forgery 
were wrong and must be quashed. In the result so far as the appel 
concerned, the conviction is quashed and the question of sentence passed on him 
does not therefore arise. As for the appellant Harris, his convictions on counts 

6 and 8 are quashed, with the result that he has only to serve his sentences of 


year’s imprisonment passed on counts 1, 2 and 3 to which he pleaded guilty. 


4 
preg 
Ippeats 


Solicitors: 


T.R.F.B. 
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COURT OF APPEAL (CRIMINAL DIVISION) 
Mecaw, LJ, GEorrrey LANE AND KILNER Brown, J] 
8th, r1th June ro71 
R v PIKI 


ation do 7 
OfenaerT—A 


entence—oentence Valu 


¢ >t price. ; sited — See ley, - scarutiiel 
sentence—Suspended sentence ordered to run consecutive 


ste.) romee Volidiew af taral teres “reporter 
led Tange—\ adiaily of total term—t riminai 
nrohibirs the r 
cr Rorcral asinine 5 “Nrence 
tor Borstal training of a sentence 


nonths, if the offend 


sa - 1 
John Pike from a sentence of imprisonment imposed at Liverpool 


the appellant. 
Cur ad 
11th June MEGAW LJ read this judgment of the couri: This appeal is con- 
cerned with yet another of the many problems which arise out of the limitations 


imposed by s 3 of the Criminal Justice Act 1961 in respect of sentences of imprison- 
ment on persons under 21. The appellant is now 20 years of age. Before the events 


with which we are concerned he had served a sentence of Borstal training. Hence, so 
far as he is concerned, the effect of s 3 (1) and (3) of the 1961 Act is that ‘a sentence 
of imprisonment shall not be passed by any court’ on him unless it is for six months 


or less or for 18 months or more. 


On 29th October 1969 at Liverpool Crown Court sentences involving a total term 
of 18 months’ imprisonment were passed on the appellant for burglary and other 
offences. That sentence was suspended for two years. On 16th November 1970, 
again at Liverpool Crown Court, the appellant was convicted of attempted theft 
We shall refer to this as the substantive offence. He had been caught on 4th May 
1970 while trying to pull lead and copper pipes from a derelict house belonging to 


Liverpool Corporation. The court passed a sentence of three months’ imprisonment 
on him for the substantive offence. The court also ordered that the suspended 
sentence should take effect with the substitution of a lesser term, namely 12 months, 
for the original term of 18 months. Thus substitution was ordered under s 40 (1) (b 
of the Criminal Justice Act 1967. As required by that subsection, the court gave its 
reasons for not ordering that the suspended sentence should take effect with its 
original term unaltered. It is unnecessary to go into these reasons. Since the court 
ordered that the suspended sentence should commence on the expiration of the term 
of three months for the substantive offence, the total term which the appellant was 
required to serve was 15 months. 
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Leave was given by the single judge to appeal against sentence. The point, and 
the only point, argued by counsel for the appellant is that the term of 15 months’ 
imprisonment is invalid because it is within the range prohibited by s 3 of the 1961 
Act in respect of this appellant. The court is indebted to counsel for his clear and 
forceful argument, which necessarily, though unfortunately, raises intricate questions 
of statutory interpretation of both the 1961 Act and the Criminal Justice Act 1967 
We say ‘unfortunately’ because it is undesirable that matters of this sort relating to 
the powers of a court as to sentence should be anything other than simple, clear and 
straightforward. 

The primary question which has to be decided is whether the Liverpool Crown 
Court in ordering that the suspended sentence should take effect with the substituted 
term of 12 months was itself passing a sentence. For s 3 (1) of the 1961 Act uses the 
words ‘a sentence of imprisonment shall not be passed’. That question has already 
been considered by this court in R v Lamb (1). It is true that that case differed in various 
respects from the present case. In particular, one of the grounds on which R v 
Lamb was decided does not here exist. In that case the appellant Lamb was already 
actually serving a sentence of six months’ imprisonment when the suspended sen- 
tence, also of six months’ imprisonment, was ordered by quarter sessions to take 
effect consecutively. Thus s 3 (2) of the 1961 Act applied so that the limitations of 
s 3 (1) did not apply. The court in R v Lamb, however, also decided that q i. 
sessions, in ordering the suspended sentence to take effect, did not itself ‘pass’ a 
sentence of imprisonment by so ordering. What it did was simply, in the words of 
s 40 (1) of the Criminal Justice Act 1967, to ‘deal with him’ in accordance with that 
subsection. That part of the decision in R v Lamb, whether it be regarded as obiter 
dictum, or, as we think it should be regarded, as part of the ratio decidendi, is attacked 
by counsel for the appellant. He submits that the court’s attention in R v Lamb 
cannot have been directed to s 40 (9) of the 1967 Act, which provides: 


‘For the purposes of any enactment conferring rights of appeal in criminal 
cases any such order made by a court shall be treated as a sentence passed on 
the offender by that court for the offence for which the suspended sentence was 
passed.’ 


Counsel for the appellant submits that, as a result of that subsection, the court which 
orders a suspended sentence to take effect must be regarded as ‘passing’ that 
suspended sentence, whether in its original form under s 40 (1) (a), or, as here, with 
a substituted term, under s 40 (1) (b). Thus, it is argued that the substituted term of 
12 months’ imprisonment, was ‘passed’ by Liverpool Crown Court, and it was an 
invalid sentence by reason of s 3 (1) of the 1961 Act. 

In our judgment, that submission is wrong. It ignores the opening words of s 40 (9 
which make it clear that the purpose and effect of the subsection is not general, but 
is limited. It is, and is expressed to be, for the limited purpose of enactments con- 
ferring rights of appeal. For the purpose of ensuring that one against whom a 
suspended sentence has been put into effect shall have an effective right of appeal, or 
of application for leave to appeal, against the putting into effect of the suspended 
sentence, it was regarded as necessary that the suspended sentence should be treated 
as having been ‘passed’ as a sentence at a time when the order was made putting it 
into effect. But the very fact that that provision was necessary for this particular 
purpose is at least a strong indication that for all other purposes the suspended 
sentence was not passed at that time. It was passed when the suspended sentence 
was originally imposed. Section 39 (1) of the 1967 Act says so. By reason of s 40 (9), 
the appellant can validly appeal against the order that the suspended sentence shall 


(1) 132 JP 575; [1968] 3 All ER 206; [1968] 2 QB 820. 
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that does not produce the result that the court, considering that 
treat it, for the purposes of s 3 (1) of the 1961 Act, as having been 
when, apart from the special ‘treating’ for a particular purpose, it 


at the order putting a suspended sentence into 

t remains as having been ‘passed’ when it was 
b) is so worded as to show that it is not a new 
s being passed; it is a sentence, previously passed, which is being 
: a 


substituted term. 


with 
appellant further submitted that s 104 (2) of the Criminal Justice 
; of making the whole term of 15 months’ imprisonment 
must be treated as having been passed as one single sentence; 
and (3) of the 1961 Act. It is to be observed that s 104 (2 
For the purposes of any reference in this Act...’ When the 

ed there was no such thing as a suspended sentence. In R v Lamb (1 


the court took the view that s 104 (2) did not affect the issue as to s 3 of the 1961 Act 
We respectfully agree with that view. We do nor think that there is any valid 
criticism of the 1 F b, 
Tr r in Ten here of ; he relewar legi larinr h -} re ] les 
in Our judgment, thelr in In the reievant iegisiation which preciudes 
a suspended sentence of imprisonment, which was valid under s 3 of the 1961 Act 


when originally imposed, from being brought into effect, concurrently with or 


onsecutive to, a suDsequen 


rm of imprisonment would, if it had been originally imposed at the time when the 


sentence, although the result may be that the total 


ence was imposed, have been within the range prohibited by s 3 of 
ordingly the sentence in the present case is valid and the appeal 


Appeal dismissed. 


T.R.F.B 


1968] 2 OB 820. 
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24th June, 5th July 1971 


R v GOSNEY 


\ppeAL by Doreen Rose Gosney again 
of driving a motor vehicle on a road in a manner 
having regard to all the arcumstances of the case 


Trafhic Act 1960. 


Michael Howard for the appellant. 


Roger Buckley for the Crown. 


sth July. MEGAW LJ read this judgment of the court: At about mid 


r 


the night of 28th March 1970 two police officers were driving along the east bound 
carriageway of the A2 road near Northfleet which at that point is a dual carriageway. 


No doubt to their consternation, the police officers saw a motor car approaching 
them, being driven at about 30 mph in the wrong direction on the fast lane of that 


There was no question of 


carriageway on which they were themselves travelling 


excessive speed or of any other irregularity in the manner of driving, except for the 
startling fact that the car was going in the wrong direction on a one-way part of this 
important highway. The driver of the car was the appellant, Mrs Doreen R 
Gosney. 

On evidence of those simple facts the appellant was convicted at Kent County 
Quarter Sessions on 14th January 1971 of the offence of driving in a manner dangerous 
to the public contrary to s 2 of the Road Traffic Act 1960. She was given an absolute 
discharge. She appeals against conviction by leave of the single judge. If it had not 
been for the exclusion of evidence as the result of a ruling by the deputy 
there could be no possible criticism of the conviction. That ruling gives rise to a 
question of law of general importance which has to be decided in this appeal. 

At the outset of the trial it was known that the prosecution were minded to 


challenge the relevance, and therefore the admissibility, of evidence which the 


hairman, 
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detence wished to offer. At the suggestion of the prosecution that issue was argued 
and decided at the outset. It is not necessary to consider whether that procedure 
was desirable. There is no dispute as to the general nature of the evidence which the 
appellan it wished to offer. She desired to seek to prove, by her own testimony and 
ft plans and photographs, that it was through no fault of her own 
gon the wrong carriageway: she had turned right into the A2 ata 
ith which she was unfamiliar and at which, she wished to pooe e, there 
by road sign or otherwise that a right hand turn was prohibited; 
ere was nothing which would have indicated to a competent and careful drive 


es then and there prevailing, that she was about to artes, or was 


inci 


78 NO In 


al 1a tn 


1 the wrong part of, and in the wrong direction on, a dual carriage- 


puty chairman ruled that such evidence would be irrelevant and 
} 


nad: wiedide He accepted the prosecution's submission, basec 


ges in the judgment of the Court of Criminal Appeal in R ll, 
the only question was, it was expressed by counsel for the prose- 
tive one’, i e, assuming that it was proved that the — 
side of the road (the wrong carriageway of a dual carriage- 
langerous! If it was, said the prosecution, the reason w in she 
rong side could not, in law, be a defence. This was not a case 
where it could be said that, because of a sudden onset of epilepsy or such like matters, 
she was not truly driving at all; nor was it a case where the manner of driving was 
caused by a sudden defect in the machinery or structure of the car which could not 
have been anticipated. Apart from those recognised special cases, once it was 
blished tl he mani of driving was dangerous, or produced a —-~ 
matter, said the prosecution, so far as criminal liability was 
show that the dangerous manner of her driving “(the fact 
g her car in the wrong direction in the wrong part of the road 
1 her part. 
hairman appears to have accepted that on that view of the law a 
ilrvy of dangerous driving even if the fact were that he had been 
road sign which had been turned the wrong way round, to 
It would mean (to use as an illustration the facts of 
ich some vears ago one member of this court was concerned as 
: | jurisdiction) that 2 driver would be guilty of dangerous driving 
re, as a result of an obstruction in the highway, he had been affirmatively directed 
1 police officer to travel on the wrong carriageway and there, without any lack 
f care on his part, collided with a car travelling in the 0} pposite direction, the police 


1 to stop or warn traffic 


direction. 


Ic coming from that direction. 
yught that, if that is indeed the law, while it may lead towards 
the sense of justice. The deputy chairman dealt with that aspect 
yractical answer is that there would be no prosecution.’ That is 
the accused if a prosecution is brought and he is precluded from 
by cross-examination or direct evidence. By way of background, it 
hat in an enactment designed primarily to promote safe and careful 
that Parliament intended to subject to the risk of conviction a 
nothing contrary to the standard of a competent and careful 


d, the deputy chairman’s ruling excluding the evidence was founded 

was said in R v Ball, R v Loughlin (1). That was a case which involved very 

special and unusual facts. It concerned a Territorial Army Ferret scout-car in which 
as a result of the structure of the vehicle the person at the controls did not have a 


1) (1966), 50 Cr App Rep 266. 
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Husband te nant of home — Power of court to exclude husband for limited time - 
Matrimonial Homes Act, 1967, s 1 (2). 
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stop case at close of complainant's evidence - Application to matrimor 
Right of complainant's advocate to address justices. 
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full range of vision, so that he had to rely on instructions from another person standing 
in the turret of the scout-car. However, some at least of the observations in the 
judgment of the court appear to state propositions of general principle regarding the 
offence of dangerous driving. In that case these words were used: 


‘It has been held time and again that an offence under this section is an absolute 
offence ... it is a liability on the driver which he cannot get rid of, and if the 
result of his driving produced what the jury consider to be a dangerous situation, 
a dangerous manoeuvre, then even though he had been completely blameless, 
he can be held liable.’ 


A little later this was said: 


‘The case of Evans (1) now sets out quite clearly that the test is a purely objective 
one and it matters not why the dangerous situation was caused or the dangerous 
manoeuvre executed.’ 


With very great respect, we disagree with both those passages. We do not think 
that they represent correctly the law as it had been previously stated in the authori- 
ties. We do not accept that the offence of dangerous driving is ‘an absolute offence’. 
We do not accept that a driver who has been completely blameless can be held 
guilty. We do not accept that ‘it matters not why the dangerous situation was 
caused’. 

We do not propose to lengthen this judgment by considering in detail the various 
earlier authorities to which we were referred. Counsel for the Crown, when we 
invited him to refer us to the authorities in which it had been held that ‘an offence 
under this section is an absolute offence’, cited passages from the judgment of the 
Divisional Court in Hill v Baxter (2) and in Simpson v Peat (3). In the former case Lorp 
Gopparp CJ said that ‘no question of mens rea enters into the offence’. In the con- 
text, that means no more than this—a proposition which is now beyond dispute— 
that the prosecution do not have to prove an intention to drive badly. It does not 
mean that the offence of dangerous driving can be committed without fault on the 
part of the driver. If it did so mean, it would be inconsistent with what Lorp Gop- 
DARD CJ had himself said earlier in Simpson v Peat. There, having first said that if a 
driver has driven without due care and attention or dangerously ‘it matters not why 
he did so’, he went on to give an example in which he said: 


‘if the driver was, in fact, exercising the degree of care and attention which a 
reasonably prudent driver would exercise, he ought not to be convicted . . .’ 


We reject the suggestion of counsel for the Crown that there is some subtle distinction 
in this respect between the offence of driving without due care and attention on 
the one hand and dangerous driving on the other. 

These being the only authorities cited in favour of the proposition of an ‘absolute 
offence’, in our judgment they do not establish the proposition. On the other hand, 
such other cases as R v Spurge (4) and Rv Evans (1), in our judgment indicate reasonably 
clearly that fault is an essential element in dangerous driving. The well-known 
passage in the judgment of the Court of Criminal Appeal in R v Evans (1), so indicates 
by, for example, its reference to ‘even doing his incompetent best’. ‘Incompetent’ 
involves fault—falling below the required standard of skill. The direction given to 


(1) 127 JP 49; [1962] 3 All ER 1086; [1063] 1 QB 412. 
(2) 122 JP 134; [1958] 1 All ER 193; [1958] 1 QB 277. 
(3) 116 JP 151; [1952] 1 All ER 447; [1952] 2 QB 24. 
(4) 125 JP 502; [1961] 2 All ER 688; [1961] 2 QB 205. 
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the jury by the trial judge in R v Bail, R v Loughlin (1) added to the R v Evans formula 
the further words, ‘or whether he was a good driver doing his best in very difficult 
circumstances’. Those additional words brought in, as we think for the first time, 
the conception of liability without fault. The additional words would seem to have 
been approved, at least impliedly, by the Court of Criminal Appeal in that case. 
Indeed, such approval is implicit in the statement as to “an absolute offence’. In our 
judgment, with great respect, it was a development of the law not warranted by 
authority or principle, and it was wrong. 

We would state briefly what in our judgment the law was and is on this question of 
fault in the offence of driving in a dangerous manner. It is not an absolute offence. In 
order to justify a conviction there must be, not only a situation which, viewed 
objectively, was dangerous, but there must also have been some fault on the part of 
the driver, causing that situation. ‘Fault’ certainly does not necessarily involve 
deliberate misconduct or recklessness or intention to drive in a manner inconsistent 
with proper standards of driving. Nor does fault necessarily involve moral blame. 
Thus there is fault if an inexperienced or a naturally poor driver, while straining every 
nerve to do the right thing, falls below the standard of a competent and careful driver. 
Fault involves a failure; a falling below the care or skill of a competent and experi- 
enced driver, in relation to the manner of the driving and to the relevant circum- 
stances of the case. A fault in that sense, even though it might be slight, even though 
it be a momentary lapse, even though normally no danger would have arisen from 
it, is sufficient. The fault need not be the sole cause of the dangerous situation. It is 
enough if it is, looked at sensibly, a cause. Such a fault will often be sufficiently proved 
as an inference from the very facts of the situation. But if the driver seeks to avoid that 
inference by proving some special fact, relevant to the question of fault in this sense, 
he may not be precluded from seeking so to do. So far as the burden of proof is 
concerned, it is unnecessary to repeat what was so clearly said by SaLmon J in 
delivering the judgment of the Court of Criminal Appeal in R v Spurge (2). 

It follows that the evidence sought to be tendered in the present case ought not to 
have been excluded. Counsel for the Crown conceded that on this view of the law he 
could not properly invite this court to apply the proviso to s 2 (1) of the Criminal 
Appeal Act 1968, for, whatever one’s guess may be as to the difficulty of getting rid 
of the strong inference of fault on the facts which were proved, it cannot be assumed, 
the evidence not having been given, that a reasonable jury would necessarily have 
held that there was fault on the part of the appellant in the sense which we have 
explained. The appeal is therefore allowed. 


Conviction quashed. 
Solicitors: Registrar of Criminal Appeals; A C Staples, Maidstone. 
T.R.E.B. 


(1) (1966), 50 Cr App Rep 266. 
(2) 125 JP 502; [1961] 2 All ER 688; [1961] 2 QB 205. 
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COURTS-MARTIAL APPEAL COURT 
(Mecaw LJ, Georrrey LANE AND KILNER Brown, JJ) 
roth June 1971 
R v CLARKSON. R. v DODD. R v CARROLL 


Criminal Law—Aiding and abetting—Encouragement—Evidence of intention to encourage 
and actual encouragement required—Non-accidental presence at scene of crime. 

In order to establish the aiding and abetting of a crime by encouragement, it must 
be proved that the defendant intended to give encouragement and that he also wilfully 
encouraged in fact. Voluntary and non-accidental presence at the scene of a crime is not 
conclusive of aiding and abetting. 

Dictum of Hawkuss J., in R v Coney ((1882), 46 JP 404; 8 QBD 534) that ‘the fact that a 
person was voluntarily and purposely present witnessing the commission of a crime, and 
offered no opposition to it, though he might reasonably be expected to prevent and had 
the power to do so, or at least to express his dissent, might, under some circumstances, 
afford cogent evidence upon which a jury would be justified in finding that he wilfully en- 
couraged and so aided and abetted. But it would be purely a question for the jury 
whether he did so or not’ approved. 

R v Allan (1963), 127 JP 511, approved. 


APPEALS against convictions at a court-martial. 

At ageneral court-martial at Menden, Germany, on 23rd October, 1970, the appellants 
David George Clarkson and Joseph Arthur Carroll were convicted on three charges 
of aiding and abetting rape and the appellant Walter John Dodd was convicted on 
one such charge. All the appellants were gunners in the Royal Artillery and they 
were charged along with four other gunners named Newton, Holloway, Marshall 


and Swain. On the first charge Newton was accused of rape, and the other six of 
aiding and abetting. On the second charge Holloway was accused of rape, and the 
other six of aiding and abetting. On the third charge Marshall was accused of rape, 
and the other six of aiding and abetting. All the accused persons were convicted on 
each charge, except that the appellant Dodd was convicted only on one charge, that 
of aiding and abetting rape by Holloway. The sentences of the appellants, after 
confirmation, were as follows: all three to be dismissed from the Service, Clarkson 
and Carroll each two years’ detention; and Dodd one year’s detention. 


A E Wright for the appellants Clarkson and Dodd. 
Timothy Ryland for the appellant Carroll. 
J A Baker for the Crown. 


MEGAW J delivered this judgment of the court: It is unnecessary to go 
into much detail as to the disgraceful and shameful events which took place on the 
night of 9th/toth May 1970 in which beyond doubt all the appellants, as well as 
others, were concerned. On no view can the conduct of any of them be regarded as 
other than deplorable. The question, however, is whether their convictions for 
criminal offences can be sustained. 

The relevant facts will be recited as briefly as possible. The victim of the offences 
was an 18 years old girl named Elke von Groen. On 9th May 1970 she, having recently 
come out of hospital where she had undergone an operation on her womb, went to 
a party at the barracks at Menden. At about midnight she left the party to go to see a 
soldier with whom she had in the past been familiar. She went to his room. He was 
not there, but other soldiers were there. Eventually she went to another room, room 
64, where the rapes occurred. There she was raped at least by Newton, by Holloway, 
and by Marshall at one time or another between midnight and about 3.15 am. She 
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was physically injured, and her clothes were torn to shreds. To say that those who 
attacked her behaved like animals would be unjust to animals. At some time after 
the raping began and when she had been screaming and moaning, there were clustered 
outside the door of room 64 a number of men, including the three appellants, prob- 
ably in a drunken condition, no doubt listening to what was going on inside. The door 
of room 64 opened and they, including the three appellants, in the words of a witness 
‘piled into the room’. There is no doubt that they remained there for a considerable 
time and there is no doubt that during that time the unfortunate girl was raped. 
There is no doubt that some of those present actively assisted by helping to hold her 
down. However, so far as the appellants Clarkson and Carroll are concerned, there 
was no evidence of their having done any positive act to assist. There was no evidence 
that either of them helped to hold down the girl. The appellant Dodd’s case is different. 
There was evidence of his active participation. We shall deal with his case 
separately. 

First we shall considex the appellants Clarkson and Carroll. Their cases stand 
or fall together. That depends on whether there was a material misdirection by the 
judge-advocate in relation to the law with regard to aiding and abetting. 

It is desirable to read the statements which were made by Clarkson and Carroll 
to the warrant officer of the Military Police who investigated these events with a 
view to finding whether there was evidence to substantiate the charges. Those 
statements of Clarkson and Carroll, were properly put in evidence. Clarkson did not 
give evidence at the court-martial. Carroll did, but Carroll’s evidence does not add 
materially to or subtract materially from his statement so the Military Police. 

The warrant officer investigating, Sergeant-Major Wainwright, first spoke to 
Clarkson and told him about the enquiries which had been made about allegations 
that Fraulein Elke von Groen had been raped by a number of men. The warrant 
officer cautioned Clarkson, and Clarkson said: ‘I cannot remember much at all, I 
was drunk’. A further conversation took place in which, in answer to questions, 
Clarkson said that, though he was present, he did not touch the girl. He was asked: 
‘You did not help to hold her down?’, and he said: ‘No, I just watched’. He was 
asked about how many men he saw raping her, and he gave answers which, of course, 
did not provide admissible evidence against the men whom he mentioned. He 
agreed to make a written statement, which he asked Sergeant-Major Wainwright to 
write at his dictation. That statement was this: 


‘Last night I was in 56 Battery club and fell asleep in the club. I woke up 
about half-past eleven to a quarter to twelve, and I came upstairs and saw Elke 
in Gunner Marsh’s room. She was looking for Marsh. And somebody said 
it was Gunner Boakes’ birthday and she gave him a kiss. Then she left with 
Gunner Newton and Gunner Smith. She went into a room in 33 Battery. I 
followed them down there about five minutes later and saw a few men standing 
in a circle around the door. One of them opened the door and I saw Elke 
lying on the bed in the room, she had her dress halfway up her waist and her 
knickers were down by her ankles. A man was having intercourse with her. 
I could not see this man’s face, his face was buried in her neck like. I left. I 
went to my room, but later I came back once. There were a lot more men in 
the room. Holloway was wiping his hands ona sheet. He had shit on his hands. 
Marshall was shagging her. She was struggling and crying this time and was 
being held down by Holloway. Carroll and Smith were watching, and two 
men, one named Major, I think it was him, were vomiting out of the window. 
I saw Newton, Holloway, Marshall and Carroll have intercourse with Elke, all 
against her will. She was screaming and shouting in German. I did not take 
part in holding her down, nor did I have intercourse with her. Holloway had 
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shit on his hands and he went out. The smell made me feel sick. I went out 
of the room and saw Bdr. Doyle going in. I went to be sick and went straight 
to bed.’ 


Let it be said that Bdr. Doyle there referred to was not involved in these disgraceful 
incidents. Indeed, it was his arrival which put an end to them. 

Having been seen and asked questions, Carroll said: “I was in the room, yes, but 
I did not rape her. I was just sick. I would like to make a statement’. Having 
been cautioned, he dictated a statement which was as follows: 


‘About 11 o’clcock in the evening we left 56 Battery bar with Gunner 
Wheeler to go to the chip shop on the Sumern-Iserlohn Road. It was pretty 
packed so we went to the Pheasant—that is a German pub just across the road. 
We had a few beers and I was pretty drunk when I came back. As far as I can 
remember Wheeler went to bed ancd I went to the toilet to be sick. When I 
came up the stairs, there was a commotion in room 58, that is the last room in 
56 Battery. Anyway this German girl, Helga, I don’t know her second name, 
was looking for a Gunner Marsh. I can’t remember exactly what happened 
next, but later on I was passing room 64 and there were two or three boys standing 
outside the door, arguing about who was going in next. The door was opened 
and we all went in together. There were a few in the room already, and I 
remember hanging out of the window vomiting. I didn’t have sexual inter- 
course with her because when I went into the room there was a terrible smell 
because she had shit the bed. It was this smell that made me vomit. I was still 
hanging out of the window when Bdr. Doyle came into the room and told us to 
getout. I went to my bed and was got out of it later. As far as I can remember 
the only persons that I know were in the room were Marshall, Dodds, Holloway 
and Newton. I was very drunk. That’s about it.’ 


A submission of no case was made on behalf of these two appellants at the close of 
the prosecution’s case. The judge-advocate directed the court in accordance with 
court-martial procedure, and on that direction the court rejected the submission. 
Since there was evidence on which the court, properly directed, could reasonably have 
convicted in both cases, any error in that direction at that stage would not directly 
avail the appellants. The relevance of it, however, is that in his summing-up to the 
court at the conclusion of all the evidence, the judge-advocate did undoubtedly bring 
the minds of the court back to the direction which he had given earlier, in addition 
to dealing again with the law as to aiding and abetting. 

As has been said, there was no evidence on which the prosecution sought to rely 
that either the appellant Clarkson or the appellant Carroll had done any physical 
act or uttered any word which involved direct physical participation or verbal en- 
couragement. There was no evidence that they had touched the girl, helped to hold 
her down, done anything to her, done anything to prevent others from assisting her 
or to prevent her from escaping, or from trying to ward off her attackers, or that they 
had said anything which gave encouragement to the others to commit crime or to 
participate in committing crime. Therefore, if there was here aiding and abetting by 
the appellants Clarkson or Carroll it could only have been on the basis of inferences 
to be drawn that by their very presence they, each of them separately as concerns 
himself, encouraged those who were committing rape. Let it be accepted, and there 
was evidence to justify this assumption, that the presence of those two appellants in 
the room where the offence was taking place was not accidental in any sense and 
that it was not by chance, unconnected with the crime, that they were there. Let it be 
accepted that they entered the room when the crime was committed because of what 
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they had heard, which indicated that a woman was being raped, and they remained 
there. 

R v Coney (1) decides that non-accidental presence at the scene of the crime is 
not conclusive of aiding and abetting. The jury has to be told by the judge, or 
as in this case the court-martial has to be told by the judge-advocate, in clear terms 
what it is that has to be proved before they can convict of aiding and abetting, what 
it is of which the jury or the court-martial, as the case may be, must be sure as matters 
of inference before they can convict of aiding and abetting in such a case where the 
evidence adduced by the prosecution is limited to non-accidental presence. What 
has to be proved is stated by Hawkins J in a well-known passage in his judgment in 
R v Coney where he said: 

‘In my opinion, to constitute an aider and abettor some active steps must be 
taken by word, or action, with the intent to instigate the principal, or principals. 
Encouragement does not of necessity amount to aiding and abetting, it may be 
intentional or unintentional, a man may unwittingly encourage another in fact 
by his presence, by misinterpreted words, or gestures, or by his silence, or non- 
interference, or he may encourage intentionally by expressions, gestures, or 
actions intended to signify approval. In the latter case he aids and abets, in the 
former he does not. It is no criminal offence to stand by, a mere passive spectator 
of a crime, even of a murder. Non-interference to prevent a crime is not itself 
a crime. But the fact that a person was voluntarily and purposely present witness- 
ing the commission of a crime, and offered no opposition to it, though he might 
reasonably be expected to prevent and had the power so to do, or at least to 
express his dissent, might under some circumstances, afford cogent evidence 
upon which a jury would be justified in finding that he wilfully encouraged 
and so aided and abetted. But it would be purely a question for the jury whether 
he did so or not.’ 


It is not enough, then, that the presence of the-accused has, in fact, given encourage- 
ment. It must be proved that the accused intended to give encouragement; that he 
wilfully encouraged. In a case such as the present, more than in many other cases 
where aiding and abetting is alleged, it was essential that that element should be 
stressed, for there was here at least the possibility that a drunken man with his self- 
discipline loosened by drink, being aware that a woman was being raped, might be 
attracted to the scene and might stay on the scene in the capacity of what is known as a 
voyeur, and, while his presence and the presence of others might in fact encourage the 
rapers or discourage the victim, he himself, enjoying the scene or at least standing by 
assenting, might not intend that his presence should offer encouragement to rapers 
and would-be rapers or discouragement to the victim. He might not realise that he 
was giving encouragement, so that, while encouragement there might be, it would 
not be a case in which, to use the words of Hawks J, the accused person ‘wilfully 
encouraged’. 

A further point is emphasised in passages in the judgment of the Court of Criminal 
Appeal in R v Allan (2). That was a case concerned with participation in an affray. 
Epmunp Davies J, giving the judgment of the court, said: 


‘In effect, it amounts to this: that the learned judge thereby directed the jury 
that they were in duty bound to convict an .accused who was proved to have 
been present and witnessing an affray if it was also proved that he nursed an 
intention to join in if help was needed by the side which he favoured, and this 
notwithstanding that he did nothing by words or deeds to evince his intention and 


(1) (1882), 46 JP 404; 8 QBD 534. 
(2) 127 JP 511; [1963] 2 All ER 897; [1965] 1 QB 130. 
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outwardly played the réle of a purely passive spectator. It was said that, if that 
direction is right, where A and B behave themselves to all outward appearances 
in an exactly similar manner, but it be proved that A had the intention to partici- 
pate if needs be, whereas B had no such intention, then A must be convicted of 
being a principal in the second degree to the affray, whereas B should be acquitted. 
To do that, it is objected, would be to convict A on his thoughts, even though 
they found no reflection in his actions.’ 


A further passage in the judgment is this: 


‘In our judgment, before a jury can properly convict an accused person of being 
a principal in the second degree to an affray, they must be convinced by the 
evidence that, at the very least, he by some means or other encouraged the 
participants. To hold otherwise would be, in effect, as counsel for the appellants 
rightly expressed it, to convict a man on his thoughts, unaccompanied by any 
physical act other than the fact of his mere presence.’ 


From that it follows that mere intention is not in itself enough. There must be an 
intention to encourage; and there must also be encouragement in fact, in cases such 
as the present case. 

So we come to what was said by the judge-advocate. First there was the guidance 
which he gave to the court after the submissions had been made at the close of the 
prosecution’s case. The relevance of that to the matters which the court now has to 
decide has already been mentioned. There is a passage in that guidance in which the 
judge-advocate said this: 


‘You have been told, correctly, the position as regards an aider and abettor, 
and that is all that the [appellant] is charged with in these three charges. To 
be an aider and abettor, a person need not take any active steps in the commission 
of a crime, but he must be in a position to render assistance or encouragement by 
actual or constructive presence, and he must share a common intention with them 
that the crime should be committed. An illustration is that of a jeweller’s shop. 
One man will throw a brick through the window and somebody else will snatch 
the valuables inside. It might be said that they were the people who actually 
committed the offence itself, buc on such an occasion there will be somebody 
standing by with a motor car to enable the others to make their getaway. Prob- 
ably someone is on the corner to make sure there is no policeman about to arrive 
on the scene. One or two others may be present to thrust out a leg and trip up 
anybody who may interfere or get in the way, if necessary, of those who will go 
in pursuit. They are sharing a common intention that the offence should be com- 
mitted and they are aiders and abettors. Other people may be standing by, but 
the mere fact that a person watches and just stands by without sharing the 
common purpose of the others, does not make him guilty of aiding and abetting.’ 


The judge-advocate draws the analogy which is commonly drawn where a direction 
is given in a case where two persons are jointly indicted, for example, on a charge 
of committing burglary. One actually enters the house and the other stands outside 
to keep watch. That analogy, in the view of this court, is misleading in relation to what 
was involved in the present case, for it presupposes a prior meeting of minds between 
the persons concerned as to the crime to be committed. The man who stands 
outside and does not go in is guilty of burglary because it cannot in such a case properly 
be said that he has taken no active step in the commission of the offence. He has gone 
to the place where he is and he has conducted himself as he does as a part of the 
joint plan, which, in its totality, is intended to procure commission of the crime. 

In the view of this court the echo of that false analogy unfortunately continued 
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throughout when the judge-advocate cameto sum upthe matter tothe court-martial. 
It had its influence on what he then said. In that summing-up there occurs this 
passage which, let it be said, the court has had some difficulty in interpreting: 


‘Now you have been reminded on many occasions of what the law says about 
aiders and abettors ... It is necessary that those who are present should either 
take some active step to aid the commission of the offence or be present sharing 
the intention of the people who are actually perpetrating the crime, sharing not 
only their intent, but identifying themselves with the offence by being prepared 
to go to the assistance of the perpetrator if necessary, to prevent him being 
interrupted in his act, perhaps by barring a door or something of that nature or 
even by presence and support, standing by encouraging him in his act.’ 

It is, of course, entirely wrong to be critical of the precise wording of a direction pro- 
vided that the general sense of it is sufficiently clear and can be seen to be accurate. 
It is wrong to take individual words or phrases and criticise them from the point of 
view of grammar or method of expression. This court is bound to say that, not 
approaching the matter on any such basis of meticulous criticism but from the 
point of view of considering whether it is a fair and clear expression of the relevant 
principles which have already been discussed, it does not find that what was there said 
would be likely to give to the court a sufficiently clear conception of the principles 
involved: the necessity for the prosecution to establish, where the evidence is of 
non-accidental presence without firm agreement or positive physical act of participa- 
tion in the actual commission of the crime, the elements of intention to encourage 
or of actual encouragement having taken place. 

There are other passages in the summing-up relating to the same matter which are 
susceptible of the same criticism. We do not propose to refer to them individually. 
It is right to say that towards the very end of the summing-up the judge-advocate 
comes nearer to expressing the principle correctly. Indeed, if that passage stood 
alone the court might well have had to consider with very great care whether it 
should not take the view that that passage, by itself and in itself, while subject to verbal 
criticism, might be regarded as having put the matter with sufficient clarity to the 
court. But when that passage is read, as it must be read, with the other passages 
in the summing-up and with the passages in the original direction on the submis- 
sion, this court has come to the conclusion that the court-martial might have mis- 
understood the relevant principles that ought to be applied. It might have been 
left under the impression that it could find the two appellants guilty on the basis of 
their continuing, non-accidental, presence, even though it was not sure that the 
necessary inferences to be drawn from the evidence included (i) an intention to en- 
courage and (ii) actual encouragement. While we have no doubt that those inferences 
could properly have been drawn in respect of each appellant on each count, so that 
verdicts of guilty could properly have been returned, we cannot say that the court- 
martial, properly directed, would necessarily have drawn those inferences. Accord- 
ingly the convictions of the appellants Clarkson and Carroll must be quashed. 

The case of the appellant Dodd is wholly different. On the assumption that the 
statement which is said to have been made by him to the investigating warrant officer 
of the Military Police was rightly treated as being in evidence, there could be no 
doubt but that his active participation was proved in the aiding and abetting of the 
rape by Holloway, of which charge alone he was convicted. [After reviewing the 
evidence the learned lord justice stated that his appeal would be dismissed.] 

Orders accordingly. 

Solicitors: Registrar of Courts-Martial Appeals; Director of Army Legal Services. 

T.R.E.B. 
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COURT OF APPEAL (CRIMINAL DIVISION) 
(Lorp WipceryY, CJ, ROsKILL AND CAULFIELD, JJ) 
8th, 23rd July 1971 
R v SLOGGETT 


Crimi 1al Law—Handling stolen goods—Indictment—Inclusion of words ‘by or for benefit 
of another person’—Theft Act, 1968, s 22 (1). 

By s 22 (1) of the Theft Act, 1968: “A person handles stolen goods if (otherwise than in 
the course of stealing) knowing or believing them to be stolen goods he dishonestly 
receives the goods, or dishonestly undertakes or assists in their retention, removal, 
disposal or realisation by or for the benefit of another person, or if he arranges to do so’. 

On the true construction of this section the words retention, removal, disposal or 
realisation are all governed by the words ‘by or for the benefit of another person’, which 
constitute an essential ingredient of the offence. A count in an indictment for an offence 
under the subsection should, therefore, always include the words ‘by or for the benefit 
of another person’. 


Appa by Sidney Ernest Sloggett against his conviction at Essex Quarter Sessions 
of handling stolen goods contrary to s 22 (1) of the Theft Act, 1968, he being then 
sentenced to two years’ imprisonment. 


R P Croxon for the appellant. 
M E Ward for the Crown. 
Cur adv vult 


23rd July. ROSKILL LJ read the following judgment of the court: At 
the ccnclusion of the hearing on 8th July 1971, we dismissed the appellant's appeal 
against conviction but varied his sentence from a total of two years’ imprisonment 
to a total of one year’s imprisonment. Our reasons for so varying the sentence 
were given at the time, but, as the appeal against conviction raised a question of 
general importance under s 22 (1) of the Theft Act 1968, we said that we would put 
our reasons for dismissing the latter appeal into writing. 

When the appellant (who was given leave to appeal by the single judge) appeared 
at Essex Quarter Sessions on 17th December 1970 the indictment contained only one 
count, that cf handling of stolen goods contrary to s 22 (1) of the Theft Act 1968, 
the particulars being that, knowing or believing certain named goods to be stolen 
goods, he dishonestly received them. Before the appellant was arraigned, counsel for 
the Crown applied to the chairman (Roland Adams QC) for and received leave 
to add a second count to the indictment. The proposed second count also alleged 
handling stolen goods contrary to s 22 (1) of the Theft Act 1968, but gave particulars 
averring that the appellant, knowing or believing that those named goods were 
stolen, ‘dishonestly assisted in the retention of the said goods’. 

Two observations should be made regarding this proposed second count. First, 
in making the application counsel for the Crown was no doubt moved by what was 
said by the Divisional Court in Griffiths v Freeman, Jones v Freeman (1), namely, that 
although s 22 constituted but one offence the better practice when dealing with 
indictments might be to join separate counts describing the different methods of 
dishonest handling alleged against a particular defendant. We agree with those 
observations. On a count framed as was count 1 of the present indictment, it might 
have been sought to argue that a conviction for handling stolen goods on an alterna- 
tive basis of dishonest retention could not be sustained. Secondly, the particulars 
of the proposed second count stopped short at the words ‘retention of the said goods’. 


(1) 134 JP 3904; [1970] 1 All ER 1117. 
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The further words in the subsection ‘by or for the benefit of another person’ were 
not included in the particulars. Nor were those words subsequently referred to by 
the chairman in his summing-up. 

Leave to add the second count was given by the chairman—in our view properly— 
and the appellant was arraigned on both counts. How right counsel for the Crown 
was to seek and obtain this leave is shown by what subsequently happened. By 
some curious mischance, the reason for which was not disclosed to us, the proceedings 
after the jury returned to give their verdict were conducted in the absence of a short- 
hand writer. The court, therefore, has no full record of what transpired from that 
moment until the completion of the trial. It has had to rely on the recollection of 
counsel and on a very abbreviated longhand note for an account of what took place. 
This is unfortunate and in the absence of an explanation is difficult to understand. 
3e that as it may, we were assured by both counsel that the jury were unable to agree 
on count 1 but were unanimous in returning a verdict of guilty on count 2. Inas- 
much as the two counts were alternative, the chairman was justified in accepting a 
verdict on count 2 and in discharging the jury from returning a verdict on count 1. 
3ut were we obliged to quash the conviction on count 2 we clearly could not in these 
circumstances substitute an alternative verdict of guilty on count 1. 

The chairman had previously properly rejected a submission of no case to answer 
on count1. We were told, and the pattern of the chairman’s summing-up supports 
this, that the case was fought on the basis, first, that if the jury believed a witness 
named Mrs Day, a conviction on count 1 could be justified, but that even if they 
rejected Mrs Day’s evidence and acquitted on count 1 there was evidence to justify 
conviction on count 2 although the defence contended that the correct verdicts were 
verdicts of “Not Guilty’ on both counts. Mrs Day was admittedly an accomplice. 
There was little or no corroboration of her evidence save to the extent that the jury 
might find corroboration in certain lies told by the appellant to the police when he 
was first interviewed. But of course although there were evidence to justify con- 
viction on count 2 such conviction could only be supported if there were a proper 
direction to the jury as to the law to be applied in relation to that count. Accordingly, 
the greater part of the argument before us was directed to seeking to show that the 
chairman’s summing-up was in this respect incomplete and unsatisfactory. 

Mrs Day changed her story between the first and the second days of the trial. 
The version of her evidence on which the Crown sought to rely was that the appellant 
was one of a number of men who had actually brought the stolen goods to her house 
which was called a chalet. Had the jury accepted this version of her story there 
would indeed have been abundant evidence to justify conviction on count 1 for on 
that story the appellant would plainly have been in possession of the stolen goods 
and would have received them dishonestly. The chairman properly warned the 
jury in the clearest terms of the dangers of accepting the evidence of an accomplice 
without corroboration and he equally properly told the jury what evidence there was 
which was capable of being corroboration, including some of the lies which we have 
mentioned. This part of the summing-up is not open to criticism. Having regard 
to Mrs Day’s obvious prevarications it is not surprising that some of the jury at least 
felt doubts about count 1 and preferred to concentrate on count 2, since they could, 
if they saw fit, convict on count 2 on the appellant’s own story in its original form 
without resting their decision in any way on Mrs Day’s much criticised evidence. 

The chairman sensibly dealt with the law by inviting the jury to examine the actual 
language of s 22 (1) of the Theft Act 1968 of which he gave them a copy. He read 
the subsection to them and explained it to them lucidly. His direction in relation 
to count 1 cannot be criticised but when he came to count 2 he read both the count 
and part only of the subsection. The former, as we have already mentioned, omitted 
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all reference to the words ‘by or for the benefit of another person’ and when the 
chairman read the relevant part of the subsection he too omitted all reference to those 
words although their presence in the subsection must have been obvious to him 
and indeed, in the circumstances, to the jury. It was argued before us that this 
omission constituted a serious misdirection or non-direction since it might have 
led the jury to conclude that assisting in the retention of the goods for the appellant’s 
own benefit was enough to constitute an offence for the purpose of count 2 even if 
his actions in assisting that retention fell short of actual possession by him for the 
purposes of count 1. Reliance was placed on R v Brown (1). In that case this court 
decided that a mere failure to reveal the presence of stolen goods did not amount to 
dishonest assistance in their retention. It was therefore argued that in the present 
case the jury were entitled to receive but had not received a much fuller direction 
than they were given by the chairman regarding the law. But he was at some pains 
to tell the jury that a mere failure to inform the police or anyone else of the presence 
of stolen goods did not of itself constitute dishonest assistance in their retention. 
A more serious criticism is that in a passage immediately following this statement of 
the law, the chairman introduced the doctrine of recent possession which, with 
respect, had nothing to do with count 2, although it was, or at least might have been, 
relevant to count 1. If this topic had to be introduced at all, it should have been 
introduced earlier in the summing-up. In juxtaposition to a passage dealing with 
count 2, there may have been some confusion in the jury’s mind as to its relevance. 
But even so the chairman at the end of this criticised passage made it plain that this 
doctrine had no relevance unless the appellant was in fact first shown to be in actual 
possession of the stolen goods, this being of course relevant only to count 1 and in no 
way to count 2. 

The crucial issue is whether the omission in the summing-up of all reference to 
the words in s 22 (1) ‘by or for the benefit of another person’ is fatal to the conviction 
on count 2 especially in view of the omission of those words from count 2 itself. It 
was faintly argued before us that the words ‘by or for the benefit of another person’ 
did not govern ‘retention’ or ‘removal’ but only governed ‘disposal or realisation’ 
or possibly only ‘realisation’. Both the grammar and punctuation of this part of 
sub-s (1) lead us unhesitatingly to reject this argument. It seems clear that the 
adverb ‘dishonestly’ governs both the verb ‘undertakes’ and the words ‘assists in’ 
and that the following four nouns namely ‘retention’, ‘removal’, ‘disposal’ and ‘realis- 
ation’ are in their turn all governed by the crucial words ‘by or for the benefit of 
another person’. 

We reach this conclusion purely as a matter of construction of s 22 (1). But we are 
fortified in that conclusion by the knowledge that our construction agrees with the 
view of Professor J C Smith in his admirable book The Law of Theft, 1965, p 160, 
para 605, where he states: 


‘The undertaking, assisting or arranging must be shown to be for the benefit 
of another person. If it were not for this qualification almost all thieves would be 
handlers as well.’ 


It may be that this view leads to the conclusion that a man who innocently receives 
stolen goods but subsequently becomes aware or believes those goods to be stolen 
is not guilty of any criminal offence at least so long as he retains those goods himself. 
This was the law before the passing of the Theft Act 1968. But we see no reason to 
think that he does not in any event subsequently become guilty of an offence under 
the second part of the subsection if after he becomes aware of their stolen origin, he 
thereupon dishonestly undertakes or assists in their retention, removal, disposal or 


(1) 133 JP 592; [1969] 3 All ER 1098; [1970] 1 QB 105. 
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realisation by or for the benefit of another or if he arranges to do so. However, this 
question does not now arise for final decision and we only mention the point lest 
omission to do so might lead to a mistaken impression of the scope of our decision 
on the construction of this subsection. 
Clearly therefore both the particulars in count 2 and the summing-up were defec- 
tive, the former omitting the crucial words and the latter making no reference to 
them. As to the first point, we think it important that in future counts of this kind 
in indictments should include the words ‘by or for the benefit of another person’ 
‘where these are appropriate. The precedents in Archbold’s Criminal Pleading, 
Evidence and Practice (37 edn., 1969, 6th cum. sup., para. 1560) can be followed and, 
where appropriate modified to this end. As to the latter, clearly it would have been 
better had the chairman’s direction dealt with the point. But we canhot believe 
that the jury can have been under any misapprehension. Most of the text of s 22 (1) 
was read to them and they had the benefit of the chairman’s explanation on that 
part which was read to them. The jury had the text of the whole subsection in 
front of them. If the appellant did dishonestly assist in the retention of these 
admittedly stolen goods, it was clearly for the benefit of Mrs Day and not for his own 
benefit. The evidence well justified the jury in taking the view that, even on his own 
story, what he did fell precisely within the plain language of the latter part of s 22 (1). 
When the appellant was first interviewed by the police and was told that the 

police had information which led them to believe that he was concerned in the 
handling of certain stolen motor-cycling equipment, the appellant replied, ‘I know 
nothing about any motor-cycling gear’. In the witness box he admitted that he 
knew about that motor-cycling gear. Indeed part of his defence was that he went 
and got some of it down from a loft and looked at it. Later on when the appellant 
was again interviewed by police officers he replied, ‘I don’t know what you are talking 
about. If you think I did it, you prove it’. Subsequently he was asked by the police: 

‘Q Do you know where the loft to the chalet is? A Yes, over the door. 

‘Q Have you ever been to it? A No. 

‘Q Do you know anything about two flags, one a Union Jack and the other a 

Woolworth’s flag? A Yes, they’re mine. 
‘Q Where did they come from? AI picked them up off the dust round in 
London I think.’ 


Later in the same interview the appellant said in answer to the question: “How did 
your flags get there?’, ‘Ages ago but I don’t know anything about the flags covering 
the boxes’. The following day in another interview the appellant said, ‘I'll tell you 
what. I'll admit I know the stuff is there. I saw it and moved it under the flags 
out of the way’. Later on in the same interview he admitted that he knew that the 
stuff was ‘probably nicked’. In a written statement he stated: 


‘I discovered the gear underneath one of my flags and looking in a few of the 
boxes realising that a married woman with two children have no call for it. So 
I left well alone knowing that it weren’t nothing to do with me.’ 


We have quoted enough from the evidence to show that, as we have already said, 
there was abundant evidence to justify a conviction under the latter part of s 22 (1). 
We will only add that even if we had thought that the chairman’s omission to deal 
completely with s 22 (1) might had had any consequences on the jury’s mind this is 
a case in which we would not have hesitated to have applied the proviso to s 22 (1) of 
the Criminal Appeal Act 1968. For these reasons the appeal is dismissed. 


Appeal dismissed. 


Solicitors: Registrar of Criminal Appeals; T Hambrey Jones, Chelmsford. 


T.R.F.B. 
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(Lorp DENNING, MR, SALMON AND KarmunskI, LJJ) 
11th, 17th, June, 1971 
Re GODDEN 


Police—Retirement—Compulsory retirement—Medical examination—Quasi-judicial func- 
tion—Conformity with rules of natural justice. 

The applicant was a chief inspector of police who, in 1969, had been transferred from 
traffic to administrative duties. When the applicant complained of unfair treatment 
an enquiry was held by an outsider, Chief Constable Pratt, who reported that there had 
been no malpractice. The result of the enquiry, but none of the evidence before it, was 
shown to the applicant. In July, 1970, certain documents of an indecent nature were found 
in the applicant’s desk, and as a result the deputy chief constable referred the applicant for 
an examination to the force’s chief medical officer, B. On 23rd July, 1970, B, who was 
not a specialist but a general practitioner, interviewed the applicant, but he carried out 
no physical examination. His report, which stated, inter alia, that the applicant was 
suffering from a ‘mental disorder of paranoid type’, was submitted to the deputy chief 
constable, and on 31st July B certified the result of his interview with the appplicant and 
stated that he should be placed on sick leave pending the report of a consultant psychia- 
trist. The applicant was put on sick leave, and soon afterwards was sent by his own 
doctor to be extensively examined by a distinguished consultant psychiatrist, H, who 
found the applicant to be in normal physical and mental health. His report was sub- 
mitted to the police authority who then required the applicant to be examined by 
another doctor, P. P was supplied with the Pratt report and all documents annexed 
thereto, but at no time was either the applicant or H allowed to see it. On 22nd January, 
1971, the police authority took steps compulsorily to retire the applicant, and in pursuance 
of the Police Pension Regulations, 1971, reg 70 (2), they referred the matter to B, who 
asked the applicant to attend for a further examination. The applicant refused to do so, 
whereupon the police authority, relying on reg 73 (a), said that they would make their 
own determination on such evidence and medical advice as they thought necessary. 
On an application for an order to prohibit the police authority from taking steps to 
retire the applicant and for mandamus ordering them to supply the applicant’s medical 
advisers with all the evidence placed by them before B under reg 70, 

Hetp: the decision to be made by B under reg 70 (2) was quasi-judicial and must 
conform to the rules of natural justice, and, therefore, as he had previously formed an 
opinion as to the applicant’s medical condition, he was disqualified from taking any 
further part in the matter; the applicant’s medical adviser was entitled to have before 
him the same material as that seen by the police authority’s medical officer; and the 
orders of prohibition and mandamus would issue. 


Appea by the applicant, David George Godden, from a decision of the Divisional 
Court refusing his motions for orders prohibiting the Kent Police Authority from 
further proceeding to determine the question whether he was permanently disabled 
for the purpose of the Police Pensions Regulations 1971, and prohibiting Dr Crosbie 
Brown, the medical practitioner selected by the Kent Police Authority under the 
1971 regulations, from considering the questions whether the applicant was disabled 
and the disablement was likely to be permanent, and for orders of mandamus 
directing the police authority to disclose to the applicant all reports and other similar 
documents which they had submitted to Dr Crosbie Brown when referring to him for 
decision the two questions above-mentioned, directing Dr Crosbie Brown to disclose 
to the applicant all reports and other documents sent to him by the police authority 
or the chief constable of Kent County Constabulary or someone on his behalf when 
the two questions were referred tohim for decision, and directing the chief constable of 
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Kent County Constabulary to disclose all reports and other documents which he had 
sent or caused to be sent to either the police authority or to Dr Crosbie Brown. 


B H Anns for the applicant. 
R A W Sears for the respondents. 


LORD DENNING, MR: Chief Inspector Godden joined the police force in 
Kent in 1950. He did exceedingly well. In 1967 he attained the rank of chief inspector. 
He was put in charge of a traffic area at Seabrook near Folkestone. But then there 
were some incidents as a result of which in 1969 he was transferred to administrative 
duties at Canterbury. In short an office job. He felt that this transfer was a slur on 
him. He thought that he had been unjustly treated. He and his wife made accusations 
against his superiors. His wife in particular wrote to many persons in high positions. In 
consequence an enquiry was held by Mr Pratt, then the chief constable of the Bedford- 
shire and Luton Constabulary. After hearing many witnesses, Mr Pratt, on 18th May 
1970, reported that there was no evidence of malpractices or criminal activity by a 
member of the Kent County Constabulary. Chief Inspector Godden was not shown 
any of the papers in respect of that enquiry. He was only told the result. 

The next incident was on 4th July 1970. A senior police office went to search the 
desk used by Chief Inspector Godden. He unlocked the desk. There were in it two 
documents: one, a magazine called ‘Classics of Erotica’; and the other a long draft 
letter to a newspaper written as if by a young woman to an editor. It was most 
indecent. It detailed perversions such as whipping. It is said to be in the chief 
inspector’s writing, but that it is not admitted by him. These documents were put 
before the deputy chief constable, Mr Haslam, who said: 


‘I was of the opinion, after the finding of the letter and magazine in the [chief 
inspector's] desk that he was mentally unstable and that he should no longer 
continue to carry out the duties of a police_officer when in such a condition. 
It was arranged for the [chief inspector] to be seen by the Chief Medical Officer 
of the Force—Dr. Crosbie Brown. 


In consequence Dr Crosbie Brown, the chief medical officer, saw him on 23rd July 
1970. Chief Inspector Godden said the interview only lasted about 12 minutes. and 
there was no physical examination of him at all. He and the doctor just talked 
together. We have been supplied with a copy of a report made by Dr Crosbie Brown 
after the interview. But it was not before the Divisional Court. Dr Crosbie Brown 
said in it: 


‘I interviewed Chief Inspector Godden at Canterbury Police Station on 23rd 
July 1970 at 3 p.m. I have read the report by H. R. Pratt Esq. I have read the 
statements and the attachments relating to Chief Inspector Godden. After 
reading the reports I formed the opinion that Godden is suffering from a mental 
disorder of paranoid type.’ 


There follow two paragraphs in which the doctor says that Chief Inspector Godden 
was composed and showed no evidence of anxiety. The report adds: 


‘I saw no useful purpose in referring to the magazine Erotica which was found 
in his desk, or to the story of flagellation said to have been written by him.’ 


That report was sent to the deputy chief constable, Mr Halsam. He read it and a 
week later made this note on it: 


‘30/7/70. Spoke to Dr. Brown who agreed that in the circumstances it would be 
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reasonable for Chief Inspector Godden to be placed on sick leave until consultant's 
report is received. Necessary instructions sent to East Kent District.’ 


The very next day, on July 31 1970, Dr Crosbie Brown gave his certificate in these 
words: 


‘Certificate of Unfitness for Police Duty 

Chief Inspector David George GODDEN 

‘T have considered the history of the above named and saw him on 23rd July, 
1970. 

‘I formed the opinion that he is suffering from a mental disorder of paranoid 
type and that he should be placed on sick leave until the report of the consultant 
psychiatrist is received, when further consideration can be given to the matter.’ 


That certificate was of great importance to the chief inspector. It meant that he 
was taken off duty and put on sick leave. As it happened, Chief Inspector Godden 
was on annual leave at the time. He was told that he had been put on sick leave, 
and he has been on sick leave ever since. He has not been on duty at all. Naturally 
enough, Chief Inspector Godden was very disturbed. Within a few days he saw 
his own doctor, who sent him to a distinguished consultant psychiatrist, Dr Hordern 
of King’s College Hospital in London. Dr Hordern examined him carefully. He 
saw both him and his wife. He had all sorts of tests made. He found nothing 
wrong with the chief inspector at all. He wrote reports in August 1970 and later 
on in May 1971. Heconcluded: ‘It is my opinion that he is normal psychiatrically 
and in good mental and physical health.’ But nevertheless the Kent police authorities 
were not satisfied. They asked Chief Inspector Godden to be examined by a Dr 
Pollitt. He and his wife went there but they came away most dissatisfied. It appears 
that the police authorities had supplied the doctor with the Pratt report and all the 
documents annexed to it, but they stipulated that Chief Inspector Godden was not 
to see it. They would not even allow his own medical adviser, Dr Hordern, to see it. 
On this matter Dr Hordern made this comment: 


‘I understand that Drs. Crosbie Brown and J. D. Pollitt have formed diagnostic 
impressions on Chief Inspector Godden that differ from my own, and also that 
they have been supplied with information on his case that I have not had a chance 
to see. It may be that this information has played a part in the conclusions they 
have reached, and if this is indeed so I would appreciate the opportunity of 
scrutinizing the information and confronting Chief Inspector Godden with it 
so as to observe and to record his reactions.’ 


That raises the crucial point: Should Dr Hordern, the chief inspector’s own medical 
consultant be at liberty to see the Pratt report and other material? The police 
doctors have seen it, but not Dr Hordern. 

To go on with the story. On 22nd January 1971 the Kent Police Authority took 
steps compulsorily to retire him on the ground of ill-health. Regulation 70 (2) of 
the Police Pensions Regulations 1971 provides: 


“Where the police authority are considering whether a person is permanently 
disabled, they shall refer for decision to a duly qualified medical practitioner 
selected by them the following questions:—(a) whether the person concerned 
is disabled; (b) whether the disablement is likely to be permanent . . .” 


The next regulation, reg 71, states that if the decision goes against the police officer, 
he can appeal to a medical referee to be appointed by the Home Secretary. If he is 
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found to be permanently disabled, the police authority have power to require him 
to retire on the ground that he is permanently disabled for performance of his duties. 

On 22nd January 1971 the police authorities referred the matter to Dr Crosbie 
Brown. He was the very doctor who had previously examined the chief inspector 
and said he was suffering from mental disorder. They wrote to Chief Inspector 
Godden stating: 


‘The police authority have selected Dr. R. Crosbie Brown . . . as their medical 
practitioner for the above purpose [that is to say, to see whether he was disabled 
and likely to be permanently disabled] and you are required to submit yourself 
to such medical examination or to attend such interviews as Dr. Crosbie Brown 
may consider necessary .. .’ 

Thereupon Dr Crosbie Brown required Chief Inspector Godden to attend the surgery 
of a Dr Hierons. Chief Inspector Godden did not attend that appointment. His 
legal adviser told him not to do so. They gave that advice because he and his doctor 
had not been allowed to see the Pratt report or the material which had been presented 
to the doctors by the Kent Police Authority. 

Seeing that Chief Inspector Godden did not attend the appointment with Dr 
Hierons, the police authority said that he was disobeying reg 73 (a) of the 1971 regula- 
tions, in that ‘he was wilfully or negligently’ refusing to submit himself to medical 
examination. They said that they would make their own determination on such 
evidence and medical advice as they thought necessary. 

In view of that intimation, Chief Inspector Godden by his legal advisers made 
application to the Divisional Court for an order of prohibition. They sought to 
prohibit the police authority from taking steps compulsorily to retire him. The 
Divisional Court dismissed the application. They had not nearly as much material 
as we have. Lorp Wincery CJ seems to have regarded the enquiry as a matter 
between doctor and patient. He said that you could not expect a doctor to disclose 
to his patient, especially in a mental or psychiatric matter, all the reports which 
were before him. Now we have more. We have, in particular, this report of 23rd 
July 1970. It was not disclosed until the day before the hearing in this court. It makes 
a lot of difference. 


I am clearly of opinion that the decisions leading to compulsory retirement are of 
a judicial character and must conform to the rules of natural justice. They are, 
first, the decision by the medical practitioner or on appeal by the medical referee, 
and, secondly, the enquiry by the police authority themselves. We have been referred 
to two cases where medical certificates were required which affected the rights of 
individuals. One is R v Postmaster General, ex parte Carmichael (1). The other is R v 
Boycott, ex parte Keasley (2). In each of those cases certiorari was granted. When a 
medical practitioner is making a decision which may lead to a mau being com- 
pulsorily retired, he must act fairly. He is not acting simply as doctor to patient. 
He is not diagnosing illness or prescribing treatment. He is not saying merely 
whether a man is fit or unfit for duty. He is doing something which affects the man’s 
whole future. 


Take this very case. A man’s mental state is at issue. It affects not only his pension 
rights and payments to him. It affects his standing in the community, his ability 
to get other work, and the like. It is quite plain to me that the person concerned is 


(1) 91 JP 43; [1928] 1 KB 201. 
(2) [1939] 2 All ER 626; [1939] 2 KB 651. 
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entitled to have a fair opportunity of correcting or contradicting any statements 
made to his prejudice, and a fair opportunity of calling in his own medical consultant 
and getting him to give his opinion to the deciding person. His own medical consultant 
should be entitled to have before him all the material which the other doctors 
have. 

That brings me to the first question: Was it proper for the Kent police authorities 
to refer for decision this question to Dr Crosbie Brown? I must say I think it was not. 
Dr Crosbie Brown was disqualified from acting. He had already expressed an opinion 
adverse to Chief Inspector Godden. As early as 23rd July 1970, Dr Crosbie Brown 
had said that the chief inspector was suffering from a mental disorder. Dr Crosbie 
Brown acted on that opinion by putting him on sick leave. He put his opinion 
on affidavit. He committed himself to a view in advance of the enquiry. I think 
it would be impossible for Dr Crosbie Brown—who is just a general medical 
practitioner and not a consultant—to bring a completely impartial mind to bea: 
on the matter. In any event, to the person affected by it, Chief Inspector Godden, 
it must inevitably appear that Dr Crosbie Brown cannot bring an impartial judgment 
to bear on the matter. If he was to decide the matter, justice would not be seen to 
be done. In view of the additional material before us (which was not before the 
Divisional Court) I hold that Dr Crosbie Brown is disqualified. For that reason in 
my opinion the first request for prohibition should go ‘to prohibit Dr. Crosbie Brown 
from determining whether Chief Inspector Godden was permanently disabled 
within the Police Pensions Regulations from being in the force. 

If the police authority determine further to consider the matter, they should refer 
it for decision to somebody else. I would suggest that it would be better to have 
some one quite outside this case altogether—not even any of the names which have 
been mentioned, such as Dr Pollitt or Dr Hierons—but some duly qualified medical 
practitioner who has had no part in the case hitherto. Then the question arises: 
What material may or should be put before such a person? Is it to include the Pratt 
report and all such other matters? I am inclined to think it should. Whoever is 
entrusted with the decision should have before him all material relative to the state 
of mind of Chief Inspector Godden, whether it is for him or against him. 

The next question is whether Chief Inspector Godden’s own medical advisers 
should see the material. In my opinion they should. Dr Hordern, or whatever 
medical consultant Chief Inspector Godden engages, should have the selfsame 
material before him on which to give his opinion as that which is placed before any 
other doctor who is considering the matter. 

One word more. Although the medical advisers on each side should be fully 
informed, I do not see that justice requires that Chief Inspector Godden should 
himself be able to roam through this Pratt report. One does not want to keep 
anything back from him, but in a matter of this kind it seems to me that justice can 
well be done by his own consultant seeing it. No doubt his own consultant will 
have to ask him many questions on it, and he is bound to get to know a good deal 
about it. But for myself I do not see that justice requires that Chief Inspector Godden 
should see it all himself. I do not suggest that he would use it as a basis for an action 
for libel, but it would be most deplorable if it were used for that purpose. Rather 
than risk such a thing, it seems to me justice can fairly be done by letting his medical 
consultant see everything that any other doctor sees on the matter and give his advice 
accordingly. I would therefore issue an order of mandamus to the police authority 
telling them that, if at any time consideration is given as to whether Chief Inspector 
Godden is permanently disabled within the Police Pensions Regulations 1971, they 
should supply to the medical consultant of Chief Inspector Godden all letters and 
other material which is placed by them before any duly qualified practitioner 
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selected by them under reg 70 of the Police Pensions Regulations 1971. I would 
therefore allow the appeal and let prohibition and mandamus issue in the terms 
which I have stated. 


SALMON LJ: | agree and add a word only because we are differing from the 
Divisional Court. First of all, having regard to certain allegations that have been 
made, I would like to make it plain that I do not say one word and I hope that this 
decision will not be considered as any criticism at any time, against Dr Crosbie Brown 
or any officer of the Kent County Constabulary or the Kent Police Authority. We are 
differing from the Divisional Court, but we have the advantage of having a good deal 
of material before us which they did not see. Moreover, I have the impression that 
in this court the case has been rather differently put from the way in which it was put 
below. 

The first matter and the matter of real importance turns on the true effect of 
reg 70 (2) of the Police Pensions Regulations 1971, which Lorp Denninc MR has read 
and which I do not propose to repeat. It seems to me that the duly qualified medical 
practitioner selected by the authority to give a decision whether a police officer is 
disabled, and, if so, whether the disablement is likely to be permanent, is undoubtedly 
performing a quasi-judicial function in reaching that decision. The relationship 
between him and the officer concerned is not an ordinary relationship of patient 
and doctor. When I say he is exercising a quasi-judicial function, I certainly do not 
mean that he should conduct anything in the nature of a trial or hear the officer‘s 
legal advisers, nor that he is bound by the rules of evidence. He must, however, 
act fairly. As I have said, I do not intend in any way to criticise Dr Crosbie Brown, 
but the decision which would have to be taken on the reference that was made to 
him on 22nd January 1971 and indeed many decisions under these regulations to which 
I have referred, are of the very greatest importance to the individual officer concerned. 
This is particularly true when, as in this case, the question is whether the officer is 
suffering from mental disorder. If the medical practitioner appointed under the 
regulations decides, for example, that an officer is suffering from mental disorder of a 
paranoid type, it is difficult to think of anything which could be more damaging to 
the officer. This, of course, must not cause the medical practitioner to shrink from 
the decision if, on all the facts before him and after a careful examination, he comes 
to the conclusion that unfortunately the officer is suffering from such a disability. 
I say that it is of the greatest importance to the officer, because obviously it means 
that he is going to be retired from the police force before his time. If he is so retired, 
he will suffer loss, and in some cases—and this I believe is one of them—very serious 
financial loss. It has been said: Well, this decision is not of that importance because, 
under reg. 86, even if the decision is made against the officer, it is always for the 
police authority to determine whether or not the officer shall be retired. It is quite 
true that there is an overriding discretion residing in the police authority. I find it 
very difficult to believe, however, that any police authority, let alone the Kent 
Police Authority, would decide to retain a man for any sort of police duties if he were 
indeed suffering mental disorder of a paranoid kind. Moreover, if a man is com- 
pulsorily retired on that ground, whatever his own doctor may say it would take a 
very sanguine prospective employer to offer him any further employment. It seems 
to me, therefore, that it is important to emphasise that the medical practitioner in 
exercising powers under reg 7o is acting in a quasi-judicial capacity. If Dr Crosbie 
Brown is to conduct the enquiry and reach a decision under reg 70, he would be 
put in an impossible position, and I have no doubt that he will be extremely glad to 
be relieved of it. As long ago as 23rd July 1970, after reading certain reports that were 
put before him, he formed the opinion, according to his own memorandum, that 
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Chief Inspector Godden was suffering from mental disorder of a paranoid type. 
That was before he ever saw the chief inspector. Having seen him, it is fair to point 
out that he says very plainly that he was unable to obtain any information from 
the chief inspector or any corroboration from examining him to support the opinion 
which he had previously formed. Nevertheless, he still held that opinion, as he was 
perfectly entitled to do; and indeed he swore an affidavit in these proceedings stating 
in terms that he had formed that opinion. I do not think that it would be fair to Dr 
Crosbie Brown to ask him to conduct what is in effect a quasi-judicial enquiry to 
decide the very question about which he had formed a firm view nearly a year go. 
Moreover, justice would not be seen to be done; because the chief inspector would 
no doubt say: ‘ This, man has already made up his mind. Moreover, he made 
it up without seeing me. It would be unfair that he should now be asked to decide 
the question afresh and quite impartially—a question which is vital to me—in circum- 
stances such as these.’ I therefore entirely agree with Lorp Denninc MR. Perhaps 
at the risk of repetition, I do not say this as indicating any criticism of Dr Crosbie 
3rown. I agree that a writ of prohibition should go so that he will be relieved of 
what I am sure would be the most invidious task of having to exercise the duties 
imposed by reg 70 (2). 

The Kent Police Authority have the power of selecting the medical practitioner 
who shall carry out the enquiry if they decide to refer this question for decision to a 
medical practitioner. I feel confident, however, that, on reflection, they will agree, 
as I entirely agree, with what has fallen from Lorp Denninc MR that, having regard 
to all that has gone before, it would be far better not to appoint either of the 
distinguished consultants who have been selected by the police authority heretofore. 
It would be far better if they were to appoint some entirely independent medical 
practitioner—not that I am suggesting that the others are not independent—but they 
should appoint some entirely new medical practitioner who will be able to come to 
this question with an entirely fresh mind. If I may be forgiven for suggesting it, 
it would seem that, as this is a question which concerns the officer’s mental health, 
it would be very sensible to appoint a first class psychiatrist rather than a general 
practitioner to make the decision. It is most important for the police authority that 
the right decision should be reached. 

It has been, as one would expect, fairly conceded on behalf of the police authority 
that when a medical practitioner whom they appoint under reg 70 comes to consider 
his decision he should carefully examine the opinion of any medical specialist whom 
the chief inspector consults and not only consider his opinion, but consult with him, 
should their opinions in the first instance differ. This is the concession which, as | 
understand it, has been very properly made. The medical specialist who has attended 
the chief inspector is Dr Hordern. I think the order must cover any medical specialist, 
because Dr Hordern may be indisposed or out of the country—one knows not— 
at the time the enquiry is held. Once it is conceded that it is only fair to consider the 
views of the chief inspector’s medical specialist it seems to me to follow as night 
follows day that it is only fair that the material put before him should include all 
the material which is put before whoever is appointed under reg 70 and whoever 
such a medical practitioner consults; the medical practitioner selected under reg 70 
is obviously entitled to take the views of anyone he likes in the medical profession. 
It is only fair that all the material which is put before them as being relevant to the 
chief inspector’s mental condition should be made available to Dr Hordern or any 
other medical specialist whom Chief Inspector Godden consults. 


For these reasons I agree that this appeal should be allowed and with the order 
proposed by Lorp Denninc MR. 
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KARMINSKI L]: I also agree, and desire to say only this. Dr Crosbie Brown 
has been put, through no fault of his own, in a difficult and delicate position. About a 
year ago he enquired into the position so far as Chief Inspector Godden’s health 
was concerned, and the opinion he formed was adverse to the inspector’s health. 
He has now, a year later, been asked to hold, another enquiry—an enquiry 
which, as Lorp Denninc MR and Satmon LJ have pointed out, requires the 
exercise of at any rate judicial functions. In other words, he has to enquire and to 
reach a decision. In those circumstances it would be almost impossible for Dr Crosbie 
Brown to be wholly impartial. I do not use those words in an unkind or critical 
sense. He formed a view a year ago, and it would require perhaps superhuman 
qualities if he were able to expunge altogether from his mind what he heard last 
time and the reasons for which he came to the conclusion that he reached. In fact, 
other matters have since emerged and it is in my view essential that the enquiry 
should be held by another duly qualified medical practitioner. 

I would like to express my complete agreement with what has been said by 
SaLMON LJ, that it is vital to get a quite different medical practitioner to deal with 
this matter—preferably a consultant psychiatrist, since the problems here are primarily 
whether or not the chief inspector is suffering from a mental illness or not. The 
importance to him and to any police officer in his position is very great, and 
[ too would suggest that it would be far better to find a consultant psychiatrist 
‘who not only has had no concern with the present enquiry, but also is one who 
does not come from the area of the Kent Police Authority. I say that again with no 
adverse criticism of anybody; but it would perhaps be even better if the new medical 
practitioner selected is one who has no connection of any kind with the county of 
Kent. The appeal should be allowed. 


Orders for prohibition and mandamus. 
Solicitors: Worthington-Edridge, Hulme ¢& Court, Folkestone; Sharpe, Pritchard & Co. 


PP. 
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CHANCERY DIVISION 
(GouLDING, J) 
27th, 28th April 1971 
ATTORNEY-GENERAL v SHONLEIGH NOMINEES LTD 


Right of Way—Land sold by Secretary for Air—Conveyance of land ‘freed from rights’— 
Application to rights of way—Defence Act, 1942, Ss 14. 

By s 14 of the Defence Act, 1842, a purchaser from a Defence Ministry of property 
previously compulsorily purchased by them is deemed to stand seised and possessed of 
the property freed and absolutely discharged of and from all “manner of . . . rights . . . 
which can or may be . . . set up . . . in respect of the’’ purchased property. 

Before 1939 a right of way crossed land at T.M. farm. In September, 1939, war was 
declared between Great Britain and Germany. Early in the war the defence authorities 
took possession of T.M. farm and constructed an aerodrome there, the right of way 
being stopped up in 1942. In 1943 the Secretary of State for Air bought the farm from 
the then owner to be held by him in fee simple on behalf of the Crown. In 1959 the 
Secretary for Air sold the greater part of the farm to the predecessors in title of the defen- 
dant company, the right of way being over part of the land then conveyed. 

Hetp: the provision in s 14 that the purchaser of land from the defence authorities 
should be deemed to stand seised of it freed from all ‘rights’ did not extent to a right of 
way, and the Attorney-General was entitled to a declaration that the right of way in the 
present case had not been extinguished, but enured for the benefit of the public. 


ADJOURNED Summons by which the Attorney-General sought a declaration that any 
rights of the public to use as a highway a roadway or track formerly crossing the land 
of the defendants, Shonleigh Nominees Ltd, at Thruxton in Hampshire, were still 
exercisable. 


J Bradburn for the plaintiff. 
M J Fox QC and M Miller for the defendants. 


GOULDING J: Before the second world war an unmetalled road or track 
was shown on the ordnance survey map as crossing the land at Thruxton Manor Farm 
near Andover. I shall refer to that unmetalled road or track as ‘the road’, but it is to be 
understood that I am not making any assumptions either as to the physical condition 
of the road before the war, as to its precise course on the ground, or as to the private 
or public rights of way, if any, which may have existed over it. Speaking of its position 
generally, the road ran in a north-westerly direction from the main road, that is, the 
road which links Andover to Amesbury, passing a building or buildings on the farm 
called ‘New Barn’. 

Early in the war the defence authorities took possession of Thruxton Manor Farm. 
In 1941 an aerodrome was opened there. It was occupied first by the Royal Air Force 
and later by the United States Air Force. That occupation continued until the year 
1946. During the period of occupation by the Air Force the Secretary of State for Air 
bought the farm by a conveyance dated 9th October 1943. The farm was conveyed for 
a consideration of {15,000 by the then owner, Miss Couchman, to the Secretary of 
State for Air, to be held by him in fee simple on behalf of the Crown. 

It is not in dispute that if before the war the road was a public highway it was 
stopped up by an order made under the Defence Regulations. That order was dated 
11th May 1942. It is also common ground that that order cannot as such have had 
effect in law later than 31st December 1960. A little earlier than that, namely in 
the year 1958, the greater part of the farm was sold to predecessors in title of the 
defendant company by the Secretary of State for Air for the sum of £27,600, and that 
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sale was completed by a conveyance in fee simple dated 2nd September 1959 and 
made between the Secretary of State for Air as vendor and Thruxton Investments 
Ltd, who are predecessors in title of the present defendant company, as purchaser. 

The property comprised in the sale was identified by reference to a plan annexed 
to the conveyance. The plan shows only a part of the road, namely, the south- 
easterly part. That part had been preserved or improved as an entrance way into 
the aerodrome from the main road. The first hundred yards, or a little more, of the 
entrance way are coloured brown on the plan. They were included in the land 
conveyed and were expressed to be subject to a right of way for the owner or occupier 
of an adjacent part of the farm which had been sold by the Air Ministry to a different 
purchaser. Except for that reference, the conveyance of 1959 does not mention 
any rights, public or private, over the road. 

It is now asserted in the neighbourhood that before the war the road was a public 
highway, and in 1968 at least one member of the public sought to use it as a public 
highway and his attempt was successfully resisted. That controversy having arisen, 
on 16th April 1969 the originating summons which is now beiore me was issued by 
the highway authority, the Hampshire County Council. The defendants are Shonleigh 
Nominees Ltd, a company which claims to be the equitable owner of the farm under 
a purchase not yet completed by conveyance and is already in possession of the land. 

The relief sought by the originating summons is as follows: 


‘A declaration upon the true construction of the Defence Act 1842 or otherwise 
that in the events that have happened all or any rights of the public to use as a 
highway a roadway or track formerly crossing the land of the defendant com- 
pany at Thruxton in Hampshire known or formerly known as Thruxton Airfield 
are still exercisable.’ 


The defendant company sought the summary dismissal of that application by the 
highway authority on two grounds. First, it said that it, the defendant company, 
denied that a public right of way had ever existed over the road. Accordingly, in the 
defendants’ contention the question raised by the originating summons was merely a 
hypothetical one and on well-known principles ought not to occupy the time of the 
court. The alternative objection of the defendants was that the highway authority 
had no title to assert a public right of way, except through Her Majesty’s Attorney- 
General. Those objections came in due course before PLowman J. He rejected the 
first of them, taking the view in the exercise of his discretion that the points raised by 
the summons could conveniently, and should, be decided in effect as a preliminary 
question of law before the issue, whether a public right of way had ever existed, was 
brought to decision. However, the learned judge upheld the second objection. The 
Attorney-General has given his fiat and has been added to the proceedings as plaintiff, 
so that they are now well constituted, and the second objection was removed in that 
way. 

It is common ground between the parties that the conveyance of 1959, to which I 
have referred, is one to which s 14 of the Defence Act 1842 applies. The question to 
be decided is whether on a true application of that section the conveyance 
extinguished any public right of way over the road which may have existed. 

It will be convenient if I read some of the provisions of the Act of 1842. It is 
described in the long title as— 


‘An Act to consolidate and amend the laws relating to the services of the 
Ordnance Department, and the vesting and purchase of lands and hereditaments 
for those services, and for the defence and security of the Realm.’ 
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It recites four earlier statutes respectively of the years 1804, 1821, 1822 and 1832, 
and recites further that ‘it will be expedient to consolidate and embody in one Act 
the powers and provisions of the said several Acts, and to amend and enlarge the 
same’. It is apparent, therefore, that the Act of 1842 was a consolidating Act but was 
also an Act that introduced amendments in the law. Counsel at my request have 
examined the earlier Acts referred to in the preamble to the Act of 1842 and certain 
further Acts referred to in those earlier Acts, so that I have been informed of the 
legislative history of the material sections. I will say at once that I am greatly 
indebted to counsel for the performance of that task. 

The first four sections of the Act of 1842 deal with the repeal, with necessary savings, 
of the earlier Acts. The next four sections, ss 5 to 8, deal with the vesting of military 
lands in the principal officers of the Ordnance or otherwise on behalf of the Crown. 
Section 9 gives a power of purchase: 


‘it shall be lawful for the said principal officers for the time being of Her 
Majesty’s Ordnance from time to time to contract for and purchase, for and on 
behalf of Her Majesty, . . . any messuages, buildings, castles, forts, lines, or 
other fortifications, manors, lands, tenements, or hereditaments, or to take or 
purchase any lease of the same which shall in their judgment be desirable to be 
purchased, for and on behalf of the said ordnance or barrack services, or the 
defence of the Realm, upon such terms as to the said principal officers shall seem 
meet, and to enter into any contracts necessary for that purpose . . .” 


Section 10 gives an enabling power to corporations, limited owners, and so on, to 
sell lands for military purposes. Section 11 provides for automatic vesting on the 
death or resignation of any of the principal officers of the ordnance. 

Then comes s 12 which gives a power to dispose of unwanted military lands in 
these terms: 


‘save and except as herein-after is mentioned, it shall and may be lawful for 
the said principal officers for the time being to sell, exchange, or in any manner 
dispose of, or to let or demise any of the messuages, buildings, castles, forts, 
lines, or other fortifications, manors, lands, tenements or hereditaments respec- 
tively, which shall be vested in them under and by virtue of this present Act 
with their respective appurtenances, either by public auction or private contract; 
and to convey, . . . assign, or make over, or gp grant or demise the same respec- 
tively (as the case may require), to any person or persons who shall be willing to 
purchase or take the same in exchange or otherwise respectively, and also to do 
any other act, matter, or thing in relation to any such messuages, buildings, 
castles, forts, lines or other fortifications, manors, lands, tenements, and heredita- 
ments, which shall by the said principal officers be deemed beneficial to the 
public service, in relation thereto, or for the better management thereof, which 
might be done by any person having a like interest in any such like messuages, 
buildings, castles, forts, lines, or other fortifications, manors, lands, tenements, 
or hereditaments: Provided always, that nothing in this Act contained shall be 
construed to give to the said principal officers of Her Majesty’s Ordnance for the 
time being a greater or better estate in the said messuages, buildings, castles, 
forts, lines, or other fortifications, manors, lands, tenements, and hereditaments, 
or any of them, than was vested in Her Majesty, or in the person or persons 
holding the same in trust for Her Majesty, at the time of the passing of this Act.’ 


Section 13 provides for payment and receipt of purchase money when the powers of 
s 12 are exercised. Then comes the vital group of sections round which for the most 
part the argument has turned, ss 14, 15, 16 and 17, and I will read them in order. 
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Section 14 provides: 


‘immediately from and after the payment of such purchase money, and the 
execution of every such conveyance, . . . and assignment as aforesaid, the pur- 
chaser or purchasers therein named or the person or persons making such 
exchange as aforesaid, shall be deemed and adjudged to stand seised and possessed 
of the messuages, buildings, castles, forts, lines, or other fortifications, manors, 
lands, tenements, and hereditaments, which shall be so purchased or taken in 
exchange by, and conveyed . . . assigned, or made over to him, her, or 
them respectively, and notwithstanding any defect in the title of the said principal 
officers thereto, freed and absolutely discharged of and from all and all manner 
of prior estates, leases, rights, titles, interests, charges, incumbrances, claims, and 
demands whatsoever, which can or may be had, made, or set up in, to, out of, 
or upon or in respect of the same messuages, buildings, castles, forts, lines, or 
other fortifications, manors, lands, tenements, and hereditaments, by any 
person or persons whomsoever on any account whatever (save and except such 
estates, leases, rights, titles, interests, charges, incumbrances, claims, and 
demands whatsoever, as in any such conveyance, . . . deed of exchange, or 
assignment shall be excepted).’ 


Section 15 provides: 


‘Provided always, . . . that in case any person or persons shall have any just 
and legal or equitable right to any of the messuages, buildings, castles, forts, 
lines, or other fortifications, manors, lands, tenements, and hereditaments, 
which shall be so sold, exchanged, and conveyed as aforesaid, or to any part or 


parts thereof, or to any charge, incumbrance, or demand affecting the same, 
and not being under any of the disabilities herein-after mentioned, and shall 
within five years next after such right shall by law or equity accrue to or become 
vested in him, her, or them respectively, . . . persons within the age of twenty- 
one years, or out of the Realm, or not of whole mind, at the time of such sale, 
exchange, and conveyance as aforesaid shall, with five years next after they shall 
respectively come and be . . . at the age of twenty-one years, out of prison, 
within this land, orevf whole mind, make out and establish such right or claim 
to the satisfaction of the said principal officers, then and in such case the principal 
officers shall make or cause to be made a fair and reasonable compensation or 
satisfaction for every such right and claim so made out and established as afore- 
said. But such compensation or satisfaction shall not in any case exceed the 
amount of the purchase money or purchase monies which shall have been paid 
to and received by the said principal officers for messuages, buildings, castles, 
forts, lines, or other fortifications, manors, lands, tenements, and hereditaments 
in respect whereof such right or claim shall be so made out as aforesaid, or a 
proportional part thereof, exclusive of the value of any buildings or improve- 
ments which shall have been erected or made thereon for the use of the said 
Ordnance or Barrack Departments, or for the defence of the Realm.’ 


Section 16 provides: 


‘jt shall be lawful for the principal officers of Her Majesty’s Ordnance for the 
time being to enter on, survey, and mark out, or to cause to be surveyed and 
marked out, any lands, buildings, or other hereditaments or easements wanted for 
the service of the Ordnance Department or for the defence of the Realm, or to 
stop up or divert any public or private footpaths or bridle-roads, and to treat 
and agree with the owner or owners of such lands, buildings, hereditaments, or 


’ 
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easements, or with any person or persons interested therein, either for the 
absolute purchase thereof, or for the possession or use thereof during such time 
as the exigence of the public service shall require.’ 


Section 17 provides: 


‘Provided always . . . that whenever any footpath or bridle-road shall be 
stopped up as aforesaid, another path or road shall be provided and made in 
lieu thereof respectively, at the expense of the Ordnance Department, and at 
such convenient distance therefrom as to the principal officers of Her Majesty’s 
Ordnance for the time being shall seem proper and necessary.’ 


The rest of the Act of 1842 deals with the machinery of purchase, either compulsory 
or by agreement, and with ancillary matters, and no special argument was founded 
on it. 

Going back to s 14 again, the scheme of the section is that a purchaser from the 
military authorities is to be— 


‘deemed and adjudged to stand seised and possessed of the [purchased property], 
notwithstanding any defect in the title of the [military authorities] freed and 
absolutely discharged of and from all and all manner of prior estates, leases, 
rights, titles, interests, charges, incumbrances, claims, and demands whatsoever 
which can or may be had, made, or set up in, to, out of, or upon or in respect of 
the [purchased property] by any person or persons whomsoever on any account 
whatever (save and except such estates, leases, rights, titles, interests, charges 
incumbrances, claims, and demands whatsoever, as in any such conveyance, . . ., 
deed of exchange, or assignment shall be excepted)’ 


by the instrument of conveyance. 

I will refer first to the words ‘notwithstanding any defect in the title of the said 
principal officers thereto’. Those words did not appear in s 14 when that section 
and the associated s 15 were first enacted by the Act of 1821, to which I have referred. 
In that Act ss 6 and 7 correspond with what are ss 14 and 15 in the Act of 1842, but, as 
I have said, the reference to defects of title does not appear. 

When the land, formerly Thruxton Manor Farm, and then the aerodrome, was 
sold by the Air Ministry in 1959 it was still being used for flying purposes and it was 
expressly sold as an aerodrome capable of civilian use. At the time of sale the 
greater part of the road had been destroyed and was not apparent on the ground. 
In law any public right of way remained suspended by the order of 1942. In those 
circumstances the latent public right, if it ever existed, would properly be described as 
a defect of the title of the Secretary of State for Air. Authority for that proposition 
can be found in the judgment of Sarcant J in Yandle & Sons v Sutton (1). 

Counsel for the defendants submit that s 14 in its present form—and even, I think 
they would say, without the added words relating to defects of title, but certainly 
with those words—is couched in the widest language to cure any defect of title what- 
ever which might exist on the part of the selling military authorities. They say that 
a conveyance on purchase discharges the land, among other things, from all manner 
of prior rights and claims which can be made or set up by any person or persons 
whomsoever. A public right of way, they contend, is a right which any person may 
set up by taking the appropriate step of relation to the Attorney-General. It is a 
claim which the Attorney-General may make with or without a relator. 

It is common ground that there was no exception saving any public right of way 
in the conveyance of 1959. Therefore, it is submitted for the defendant company 


(1) [1922] ChD 199; [1922] All ER Rep 425. 
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that the express language of s 14 has abolished any public right of way over the road 
which may ever have existed. Counsel for the defendants say that the language of 
s 14 in that behalf is clear and free from ambiguity and must be given its natural 
meaning in accordance with the principles stated by Lorp Hatpane in the case of 
Watney, Combe, Reid & Co v Berners (1). 

Counsel for the defendants also say, and correctly, that astatute can abrogate a public 
right of way if Parliament thinks fit without providing an alternative road or any 
other form of compensation. They go further, still correctly, and say that Parlia- 
ment can bring about such a result, without expressly referring to any public right of 
way, by necessary implication from the terms of the Act. They point to Yarmouth 
Corpn v Simmons (2) as an example of the extinguishment of a public right of way by 
necessary implication from legislative provisions. 

Counsel for the plaintiff denies the proposition that the words of s 14 in their 
natural meaning include public rights of way. He points out that the word ‘rights’, 
stands in a strongly proprietary context, ‘all and all manner of prior estates, leases, 
rights, titles, interests, charges, incumbrances, claims, and demands’. Looking at 
the birds in that flock, he says that the words ‘rights’, or ‘claims’ is really not apt to 
have such a wide extension as to include rights of the general public. Counsel says 
further that the same result follows from a consideration of the words describing 
“estates, leases, rights, titles, interests, charges, incumbrances, claims, and demands 
whatsoever which can or may be had, made, or set up . . . by any person or persons 
whomsoever’. There again, counsel says, the words are such as to suggest a proprie- 
tary right vested in some person, either individual or corporate, and not a right of the 
general public at large. 

In my judgment if one reads s 14 in isolation, it is probable that the draftsman 
intended to refer only to proprietary rights and not to rights of the general public. 
Certainly I am of opinion that the natural meaning of s 14 considered alone does not 
plainly extend to public rights. Counsel for the plaintiff goes further. He says 
that if, as I have held, s 14 in its own language is not decisive, then the plaintiff can de- 
rive help from an examination of other parts of the Act of 1842. First, he says, the 
words ‘Person or persons’ where they occur in other sections, as for example in s 12, 
clearly relate to individual or corporate persons and cannot include the general public. 
I do not for my part find that argument of any cogency. 

Secondly, counsel for the plaintiff points to s 15, ie, the section forming the proviso 
engrafted on s 14, which provides compensation for a person or persons who may have 
a right that has been extinguished by s 14. If such a person or persons establishes 
or establish the right to the satisfaction of the military authorities within five years 
after the accruer thereof, or within five years after being freed from disability, if that 
is later, then they can have compensation. A study of s 15 suggests that its language 
may not be entirely adapted to its intention. I can conceive of a number of questions 
which might arise on it. But counsel for the plaintiff at any rate says that it pro- 
vides a scheme of compensation for rights extinguished under s 14 in terms that 
could not possibly extend to a general public right like a right of way. Counsel for 
the defendants, in answer to that, points out that the language of s 15 is not at all 
closely correlated with that of s 14 and there is no presumption that s 15 will extend to 
all the cases which are covered by s 14. That is true, but nevertheless, in my judg- 
ment, there is some force in this particular point of counsel for the plaintiff, and the 
fact that s 15 is only dealing with proprietary rights at least encourages one to think 
that s 14 may be the same. 


(1) 79 JP 497; [1915] AC 885. 
(2) (1878), 10 ChD 518. 
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Thirdly, and lastly, counsel for the plaintiff relies on the provisions relating to 
public or private rights of way in ss 16 and 17. The history of those sections is that 
the greater part of s 16, which deals with the surveying and marking out of lands 
and agreeing the purchase of lands, was s 3 of the Act of 1804, the earliest of the Acts 
recited in the Act of 1842. However, that section did not refer to rights of way, and 
the small part of s 16 which does so refer, together with the whole of s 17, appear as 
a new provision in the Defence Act 1842. Counsel for the plaintiff points out that in 
the Act of 1842 those sections require an alternative way to be provided if the public 
or private way is stopped up. Moreover, the sections only extend to footpaths and 
bridle-roads, and when it was desired in the Defence Act 1860 to make a similar 
provision which would extend to carriage roads, it was necessary to do so by additional 
enactment, ie, s 40 of the Defence Act 1860, which extended to any highway and also 
to sewers and drains. But that section of the Defence Act 1860 was of temporary 
operation only and it is long since spent. What counsel for the plaintiff's argument 
amounts to is this, that in the Defence Act 1842 Parliament dealt carefully and ten- 
derly with public rights of way which might be stopped up during the time of military 
occupation. It may be thought unlikely that by a side wind, and without express 
language, Parliament would have authorised their destruction without any provision 
of an alternative way by conveyance to a private owner when the military lands were 
found superfluous. That point in my judgment is also a valid one, and on the whole 
matter I think the Attorney-General’s argument must succeed. 


Declaration accordingly. 


Solicitors: Theodore Goddard & Co, for A H M Smyth, Winchester; Beer, Timothy 
Jones & Webb. 
G.F.L.B. 


QUEEN’S BENCH DIVISION 
(Lorp Wincery, CJ, LYELL AND Cookg, JJ 
30th June 1971 
BRITISH ROAD SERVICES LTD AND ANOTHER v WURZAL 


Road Traffic—Goods vehicle—Plating and test certificates—Exemption—Vehicle ‘temporarily 
in Great Britain’ —Trailer owned by United Kingdom company—Use only for carrying 
goods between England and the Continent—Presence in England intermittent, but 
regular and repeated—Road Safety Act, 1967, s 14 (1), (2)—Goods Vehicles (Plating 
and Testing) Regulations, 1968, reg 3 (2), Sched 2, class 27 

A tractor unit belonging to the first appellants, BRS, was towing a trailer unit 
belonging to the second appellants, SS Co. The first appellants were carriers of goods and 
provided tractor units as a matter of ordinary business to haul trailers owned by 
the second appellants, who were a United Kingdom company operating entirely as 
carriers of goods between England and the Continent and never requiring trailers to be 
hauled from a place in England to a destination in England. The tractor and trailer were 
stopped on a routine check under the Road Safety Act, 1967, and at the time had neither a 
plating certificate nor a goods vehicle test certificate, both of which, it wascommon ground, 
the trailer required under the Act unless it fell within the exemption provided by reg 3 (2) 
and Sched 2, class 27, to the Goods Vehicle (Plating and Testing) Regulations, 1968, as a 
vehicle “temporarily” in Great Britain. The first appellants were convicted of using the 
trailer on a road without a plating certificate in force at the time, contrary to s 14 (1) 
of the Act of 1967, and of using it on a road without a goods vehicle test certificate in force 
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at the time, contrary to s 14 (2) of the Act. The second appellants were charged with 
and convicted of permitting the use of the trailer in similar circumstances. On appeal, 

Hetp: as the presence of the vehicle in England, though intermittent, was regular 
and repeated, the vehicle could not be said to be “temporarily in Great Britain” within the 
meaning of the regulation at any relevant time; accordingly, the decision of the justices 
was right and the convictions must be affirmed. 


Case Srarep by justices of the county of the West Riding of York acting in and for 
the petty sessional division of Saddleworth. 

On 26th August 1970 informations were preferred by the respondent, Ernest Wurzal, 
against the first appellants, British Road Services Ltd (‘BRS’) in that they (a) on 26th 
February 1970 at Delph in the West Riding of the county of York did use on a certain 
road called A6é2 a goods trailer number 11765/17 being a goods vehicle of a class 
required by the Goods Vehicles (Plating and Testing) Regulations 1968 to have 
been submitted for examination for plating, there being no plating certificate in 
force for the vehicle at that time, contrary to s 14 (1) of the Road Safety Act 1967; 
(b) on the same day at the same place did use the same trailer being a goods vehicle 
of a class required by the Goods Vehicles (Plating and Testing) Regulations 1968 to 
have been submitted for a goods vehicle test, there being no goods vehicle test certi- 
ficate in force for the vehicle at the time, contrary to s 14 (2) of the Road Safety Act 
1967. On 26th August 1970 two further informations were preferred by the res- 
pondent against the second appellants, Seabourne Shipping Co Ltd (‘Seabourne’) in 
that they did permit the user of a goods trailer without there being in force a plating 
certificate or a test certificate on the date and at the place aforesaid, contrary to s 14 
(1) and (2) of the Road Safety Act 1967 respectively. 

The justices heard the informations together at Uppermill Magistrates’ Court on 
16th December 1970, with the consent of both appellants and found the following 
facts. BRS, who were carriers of goods, provided tractor units to haul trailers owned 
by Seabourne. Seabourne operated entirely as carriers of goods between England 
and the Continent and never required trailers to be hauled from one place in England 
to a destination there. On 26th February 1970 a trailer number 11765/17 owned by 
Seabourne but hauled by a unit owned by BRS was checked by a vehicle examiner 
employed by the Ministry of Transport at 4.00 pm on the Aé2. The articulated unit 
and trailer was driven by an employee of BRS. There was no plate displayed on the 
trailer and it had not in fact been plated or tested. The trailer was manufactured 
on 16th February 1966. On 26th February 1970 the trailer which had been loaded at 
Manchester docks had as its destination Rouen, France. The parviculars of the inward 
and outward journeys of the trailer in 1970 were as follows: 


In UK Out of UK 
16th Dec 1969 Paris 
2nd Feb 1970 Glasgow 1oth Feb 1970 Paris 
19th Feb 1970 Manchester 27th Feb 1970 Rouen 
11th March 1970 London 19th March 1970 Sweden 


It was contended for the respondent that, as the trailer was manufactured and 
licensed in Great Britain and owned and operated by a British company, it was not 
a trailer ‘temporarily in Great Britain’ for the purposes of the Goods Vehicle (Plating 
and Testing) Regulations 1968, reg 3 (2) and Sch 2, para 27, and therefore ought to 
have been plated and tested. 

It was contended for the appellants that the trailer was exempt from the requirements 
of the Goods Vehicles (Plating and Testing) Regulations 1968 as it was ‘temporarily in 
Great Britain’ within the meaning of Sch 2, para 27, of those regulations; accordingly, 
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the respondent had made out no case of contravention of the Goods Vehicles (Plating 
and Testing) Regulations 1968 and s 14 (1) and (2) of the Road Safety Act 1967. 

The justices were of the opinion that the ordinary meaning of temporarily was 
for a limited time. They heard nothing to the effect that the time during which 
the trailer had been or would be in Great Britain was limited and it followed that 
it ought to have been plated and tested. They accordingly convicted BRS of using 
the trailer and Seabourne of permitting its use without a plating or test certificate 
and ordered both appellants to pay fines of {5 on each information together with 
costs of {5. 


Richard Yorke QC for the appellants. 
Gordon Slynn for the respondent. 


LORD WIDGERY CJ: This is an appeal by Case Stated by the justices of the 
county of the West Riding of York and for the petty sessional division at Saddleworth, 
who, on 16th December 1970, convicted the appellants of certain offences contrary to 
s 14 (1) of the Road Safety Act 1967. 

To understand the nature of the charges I ought to say that on the day on which 
the alleged offences were committed, i e 26th February 1970, a tractor unit belonging 
to the first appellants, British Road Services Ltd, was towing a trailer unit belonging 
to the second appellants, Seabourne Shipping Co Ltd. The tractor and its trailer 
were stopped on a routine check under the Road Safety Act 1967, and it was discovered 
that the trailer had no plating certificate of the kind normally required for such a 
vehicle under s 14 (1) of the Road Safety Act, nor had it a goods vehicle test certificate 
required under s 14 (2). Accordingly, the first appellants were charged and convicted 
of using the trailer on the road at the relevant time, and the second appellants were 
charged with permitting the use of the trailer in similar circumstances. 

The point at issue is a very short one and I can come to it quickly. It is unnecessary 
to explore the meaning and significance of the plating certificate and the goods 
vehicle test certificate. It suffices, as I say, that it is common ground between the 
parties that this trailer required those certificates under the Road Safety Act 1967 
unless the relevant regulations made under that Act excluded it in the particular 
circumstances of the case. The relevant regulations are the Goods Vehicles (Plating 
and Testing) Regulations 1968, reg 3 of which provides: 

“(1) Subject to paragraph (2) of this regulation, these regulations apply to goods 
vehicles of any of the following classes . . . (g) other trailers manufactured before 
the rst January 1968 and the weight of which unladen exceeds 1 ton.’ 


By agreed amendment to the Case this trailer exceeded one ton unladen weight 
and was, therefore, prima facie required to comply with the regulations. But in reg 
3 (2), it is provided: ‘Nothing in these regulations shall apply to a goods vehicle of 
any of the classes of vehicle specified in schedule 2.’ 

One goes to Sch 2 for the list of exemptions and in class 27 of Sch 2 one finds 
exempted the following: 


‘Trailers temporarily in Great Britain a period of twelve months not having 
elapsed since the vehicle in question was last brought into Great Britain.’ 


The whole contention in this case is whether this particular trailer at the time when 
the alleged offence occurred was temporarily in Great Britain. 

I go back to the Case, therefore, to see the surrounding facts as found by the 
justices. They find that British Road Services Ltd, the first appellants, are carriers 
of goods, and, as I have said, provide tractor units as a matter of ordinary business 
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to haul trailers owned by the second appellants. The second appellants operate 
entirely as carriers of goods between England and the Continent and never require 
trailers to be hauled from one place in England to a destination in England. Their 
work and the journeys of their trailers are, therefore, from England to the Continent 
and in reverse, but never from a point of departure in England to a destination in 
England. On the occasion giving rise to these charges the trailer was being hauled 
by a British Road Services tractor and on inspection it was found that no plating 
certificate or test certificate had been issued in respect of it. 

The trailer was manufactured on 16th February 1966. The only relevance of that 
is to show that under the graduated system by which the new legislation was intro- 
duced, it was a trailer of such age that the requirements of the regulations would 
apply to it so far as that matter was concerned. The trailer had been loaded at Man- 
chester docks. It was on its way to Rouen across the Channel from a port not dis- 
closed, and the justices found that it had been similarly employed in the immediately 
preceding months, having gone to Paris in December, back to Glasgow in February, 
back to Paris again in February, back to Manchester again in February, to Rouen 
in February and indeed was on its way to Rouen in February when the inspection 
occurred which gave rise to these questions. 

The justices took the view that the ordinary meaning of ‘temporarily’ was for a 
limited time. They said: 


‘We heard nothing to the effect that the time during which the trailer had 
been or would be in Great Britain was limited and it followed that it ought to 
have been plated and tested.’ 


It is on that basis that they convicted both the appellants of these offences. 

Counsel for the appellants in this case has referred us to the dictionary definition 
of ‘temporarily’ which for this purpose can be expressed as ‘lasting for a limited 
time’. He boldly grasps the nettle, so far as it is a nettle, by submitting that the 
antithesis of ‘temporary’ in this context is ‘permanent’ and that accordingly a vehicle 
which is not permanently in Great Britain must inevitably be temporarily there. 
Asked what is the criterion for determining whether the vehicle’s presence is tem- 
porary or permanent, he says that it lies in the intention of the owner of the trailer or 
vehicle. The answer, therefore, on his submission to the question “Permanent or 
temporary?’ is ‘What is the intention of the owner? Does he intend that the vehicle 
shall remain in this country for ever?’ 

Counsel for the appellants deals With one or two anticipated arguments of the 
respondent and one or two arguments indeed which the court has seen fit to put to 
him in the course of his submissions. He says that the base or ownership of the 
trailer is quite irrelevant and immaterial in deciding whether or not it is exempted 
under class 27. He says that the draftsman has shown that where he wishes to 
make the base or centre of the vehicle relevant he has said so. There are many 
examples in transport legislation of importance being attached to a base or centre 
from which a vehicle operates, and in class 26 uf these regulations reference is made 
to vehicles having a base or centre in certain of the northern off-shore islands. So, 
argues counsel, if the draftsman had thought that the base or the centre from which 
the vehicle operates had anything to do with this matter, he would have said so in 
class 27. Further he points to some closely allied regulations, the Motor Vehicles 
(Construction and Use) Regulations 1969, which, dealing with a somewhat similar 
question, use this phrase in reg 4 (6): 


‘Part II of these regulations, except . . . [and then certain regulations are 
numbered] shall not apply to any motor vehicle or trailer brought temporarily 
into Great Britain by a person resident abroad .. .’ 
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Accordingly, he contends that if the locality of the owners’ residence has any 
materiality, it again would have been mentioned in class 27. It is evident, he sub- 
mits, from these other regulations and the reference there to the residence of the 
owner of the vehicle, that this is a matter which, if relevant, is one which the 
draftsman would deal with expressly. 

Counsel for the respondent submits that permanent is not the true or only anti- 
thesis to temporary in this context. He submits that when speaking of a vehicle 
being temporarily in Great Britain one is not concerned only with the period of 
time for which it is expected to be there. He says that in considering whether its 
visit, if I may so describe it, is a temporary one, one must also consider whether such 
visits are paid ordinarily or regularly by the same vehicle. It is the respondent’s case 
that in order that the trailer may be described as being temporarily in Great Britain, 
one has to have regard to whether its presence was ordinary or unusual as well, the 
conception being that a visit constantly repeated and forming part of the regular life, 
as one might describe it, of the vehicle is not to be regarded as temporary merely 
because any individual visit is of relatively short duration. 

For my part, I feel strongly that counsel for the respondent’s approach is the right 
one. I cannot believe that in the context of these regulations the Minister intended 
that a vehicle should be excused from the very necessary safety precautions with 
which we are dealing unless it was here permanently for all time. I also think that 
there is implicit in the phrase ‘temporarily in Great Britain’ an element other than 
simply a time element, and I find that the language and the testing of this conception 
is most aptly expressed in a Scottish case on a wholly different subject but dealing 
with the same problem which we face today. This is Inland Revenue v Cadwalader (1). 
The facts there were that an American citizen, with his ordinary residence, and 
indeed practising the law, in New York, took a three-years lease of a furnished shooting 
lodge in Scotland. He resided at the shooting lodge for a period of two months in 
each year during the shooting season, but the lodge was available to him for the rest 
of the year if he had wished to come. He kept his home in New York open through- 
out the vear and returned there when he was not shooting in Scotland. The question 
having arisen whether he was in Scotland for a temporary purpose only on those 
facts, Lorp M’LareEN said: 


‘I do not think that Mr Cadwalader is in a position to affirm, when he comes 
year after year during the currency of his lease to spend the shooting season in 
Scotland, that he is here for a temporary purpose only. I do not mean that 
you might not frame a definition which would bring this within the scope of 
temporary purposes, but taking the ordinary meaning of the word I should say 
that temporary purposes means casual purposes as distinguished from the case 
of a person who is here in the pursuance of his regular habits of life.’ 


If you apply those words to the trailer in question, it is not here casually but regu- 
larly. It is here as part of its regular habits of life so far as a trailer can have such 
habits, and I am indebted to Lorp M’Laren for that extract from his judgment 
because it exactly expresses what I think must really be the guiding factor in construing 
the words with which we are concerned. If you have here, as you have, a trailer regu- 
larly travelling between England and the Continent so that its presence in England is 
intermittent but regular and repeated, I do not think that it can, on a fair use of 
language and in particular on a true construction of this regulation, be said to be a 
trailer temporarily in Great Britain at any relevant time. I would, accordingly, 
dismiss the appeal. 


(1) (1904) 7 F (Ct of Sess) 146; 42 Sc L Rep 117; 12 SLT 449. 
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LYELL J: I agree with the judgment which has just been delivered by Lorp 
Wincery CJ. I confess that I have found great difficulty in determining what is the 
proper construction of the word ‘temporary’ as it is here used, but the views 
on this word expressed by Lorp M’LareEn appeal to me as being entirely in accord 
with the good sense of these regulations and I, like Lorp Wipcery, am content to 
accept them gratefully. 


COOKE Jj: I agree. 
Appeal dismissed. 
Solicitors: Lovell, White & King, for Simpson, Curtis & Co, Leeds; Treasury Solicitor. 


T.R.F.B, 


COURT OF APPEAL (CRIMINAL DIVISION) 
(EpmunD Davies, LJ, LAWTON AND ForBES, JJ) 
22nd July 1971 
R v NOBLE 


Criminal Law—Appeal—Abandonment—Application to withdraw notice of abandonment— 
Circumstances in which granted. 

Although it is an established principle that the Criminal Division of the Court of Appeal 
will grant an application to withdraw a notice of abandonment of an appeal only in very 
unusual circumstances, the circumstances are not exclusively limited to cases where it is 
apparent on the face of the application that grounds exist for supposing that fraud or 
bad advice given by a legal adviser has resulted in an unintended, ill-considered applica- 
tion to abandon the appeal. 

Where, therefore, notification of the single judge having granted leave to appeal had 
been dispatched to the applicant, but, owing to the postal strike, it did not reach him till 
after he had signed a notice of abandonment, 

Hetp: because of these special factors, particularly, the complete misapprehension of 
his position by the applicant, his application for leave to withdraw the notice of abandon- 
ment should be granted. 


Appiication by Cyril Patrick Duncan Noble for leave to withdraw a notice of 
abandonment of his appeal against sentence. 


Patrick Pakenham for the applicant. 
Ann Curnow for the Crown. 


EDMUND DAVIES LJ delivered this judgment of the court: We think that 
as these applications are rarely granted it might be wise if, in the course of a few 
observations, we make it clear why we are granting the application, which is for the 
reinstatement of an abandoned appeal. This court has said repeatedly—in R v Moore (1) 
and in R v Sutton (2)—that quite extraordinary circumstances must be shown to exist 
before that course will be allowed by the court. 

What happened here is that on tst March 1971 the applicant abandoned the appeal 
against sentence which he had put in on 4th December 1970. On 22nd February the 


(1) [1957] 2 All ER 703. 
(2) 133 JP 298; [1969] 1 All ER 928. 
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single judge had granted leave to appeal and assigned legal aid. On 26th February 
notification of that decision was despatched, but it did not reach the applicant 
until 8th March, probably owing to the postal strike, and meanwhile he had 
abandoned his appeal. As soon as he received that notification of his application 
having been granted by the single judge, he promptly took steps to withdraw 
the abandonment of his application. 

In R v Sutton certain observations were made by Winn LJ to the effect that this 
court will not entertain requests for leave to withdraw notices of abandonment 
unless it is apparent on the face of such a request and application that some grounds 
exist for supposing that there may have been either fraud, or at any rate bad advice 
given by some legal adviser, which has resulted in an unintended, ill-considered 
decision to abandon the appeal. This court does not regard those observations of 
WI1pn LJ as having comprehensively defined and limited the grounds on which this 
court can in proper circumstances allow an abandonment to be withdrawn. They 
are to be interpreted as stressing rather that quite unusual circumstances must be 
shown to exist. So, applying them, we regard this as a case where, for the reasons I 
have stated, it would not be just to allow the applicant to be defeated by the fact 
that he sought to withdraw his application under a complete misapprehension as 
to the position. It is because of those special factors that in this particular case we 
accede to the application. 

Application granted. 

Solicitors: Offenbach é Co; Director of Public Prosecutions. 

T.R.F.B. 


COURT OF APPEAL (CRIMINAL DIVISION) 
(MeEcaAw, LJ, GEOFFREY LANE AND KILNER Brown, JJ) 
2oth June, 5th July 1971 
R v NISBET 


Criminal Law—Indictment—Summary offence—Offence triable on indictment only by 
election of defendant—Election of defendant for trial by jury—Power to alter committal 
charge and add further counts—New counts in respect of offences triable on indictment 
only by election of defendant—Charges founded on evidence disclosed in depositions— 
Administration of Justice (Miscellaneous Provisions) Act, 1933, s 2 (2), proviso (i)— 
Magistrates’ Courts Act, 1952, S 25 (1). 

Where a defendant under s 25 (1) of the Magistrates’ Courts Act, 1952, elects to be 
tried by jury on a charge in respect of which he could not have been committed for trial 
by jury without his election, it is lawful for the charge on which he has been committed 
for trial to be altered in the indictment or for other counts to be added, whether or not in 
respect of alleged offences for which he could not have been tried on indictment in the 
absence of his own election and whether or not those counts are laid under a different 
Act and involve higher penalties. This, however, is subject to the limitations (i) that, 
apart from the requirements of s 2 (2) (b) of the Administration of Justice (Miscellaneous 
Provisions) Act, 1933, the new counts, are under proviso (i) to s 2 (2), ‘founded on facts 
or evidence disclosed in any examination or deposition taken before a justice in his pre- 
sence, being counts which may lawfully be joined in the same indictment’ and (ii) that 
the alteration or addition of the counts so altered or added is not unfair or oppressive 
to the defendant. 

R v Brown (1895), 59 JP 485, followed. 

R v Phillips 117 JP 235; [1953] 1 All ER 968; [1953] 2 QB 14, not followed. 
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AppgaL by Robert McPheat Nisbet against his conviction of making, for the purpose 
of obtaining the grant of a certain licence for himself, a false statement by omitting 
to disclose a previous conviction at Peterborough Quarter Sessions on 17th January 
1969. 


M B McMullan for the appellant. 
C C Colston for the Crown. 
Cur adv vult 


5th July. MEGAW LJ read this judgment of the court. Section 235 (1) of the 
Road Traffic Act 1960, as amended, provides: 


‘A person shall be guilty of an offence who knowingly makes a false statement 
for the purpose—(a) of obtaining the grant of a [driving licence].’ 


The offence under s 235 (3) is punishable on summary conviction by a fine or by impri- 
sonment for a term not exceeding four months. Because of the maximum term of 
imprisonment the accused person, under s 25 of the Magistrates Courts Act 1952, 
may claim to be tried by a jury: If he does so elect, the justices, if satisfied on the 
evidence before them that there is a case which should properly be tried, commit 
the accused for trial, and the accused is tried before a jury on an indictment. There 
is no provision in s 235 such as is found, for example, in s 233 of the Act of 1960 or in 
$ I10 as amended, whereby the prosecution has the option of proceeding in respect of 
an offence either by summary proceedings or on indictment. 

The appellant was charged before the Peterborough justices with one offence under 
s 235. The charge, no doubt prepared by a police officer, and not by a lawyer, was 
in these words: 


‘On the 25th September, 1970, at Peterborough, for the purpose of obtaining 
the grant of a certain licence to himself, did knowingly make a false statement, 
namely, did omit to disclose a previous conviction imposed at Peterborough 
Quarter Sessions on the 17th of January 1969.’ 


If a charge in those words had been included in an indictment, it would certainly 
have been subject, at least, to obvious and justified criticism. The appellant elected 
to be tried by a jury. Evidence was taken. The justices committed the appellant for 
trial on the charge as laid. In due course the appellant appeared before Huntingdon 
and Peterborough Quarter Sessions on an indictment which contained four counts. 
Counts 1 to 3 charged him with making false statements for the purpose of obtaining 
a driving licence. Each of these counts related to the same occasion on 25th September 
1970. The particulars of count 1 alleged a false statement that the appellant was not 
then disqualified from obtaining the said licence. This count, it may be thought, 
was intended to reflect, though in substantially different words, the particular matter 
intended to be comprised in the particulars of the charge as laid before the justices. 
The particulars of count 2 alleged a false statement that the appellant had never 
lived at Burghley Road. The particulars of count 3 alleged a false statement that a 
case history relating to one Robert McPheat Nisbet produced to him by Dorothy 
Green (an official of the driving licence department who had interviewed the appel- 
lant when he applied for the driving licence) did not apply to him, the appellant. 
That case history included a record, inter alia, of convictions of the appellant relevant 
to his application. Count 4 alleged forgery of a driving licence, under s 233 of the 
Act, by reference to an alteration in a driving licence produced by the appellant. 
It is not contended on the appellant’s behalf that any of these four counts was not 
founded on facts or evidence disclosed in depositions taken before the justices in the 
appellant’s presence. Nor has it been suggested that such facts and evidence were 
improperly included in the depositions. 





Justice of the Peace and Local Government Review Reports, November 27, 1971. 


135 LOCAL GOVERNMENT REVIEW REPORTS 565 


At quarter sessions the appellant was represented by counsel (not counsel who 
represented him in this court on the appeal) and solicitors. No comment of any kind 
was made by the defence with regard to the indictment until after the jury had re- 
turned their verdicts. At no stage of the trial was any application made that the 
indictment, or any count in it, should be quashed. The jury acquitted the appellant 
on counts 1 and 4, but by a majority of ten to two found him guilty on counts 2 and 3. 
Let it be said that, on the evidence before the jury, those verdicts are perfectly sensible 
and intelligible. No criticism of the summing-up has been made or could legitimately 
be made. 

The deputy chairman originally sentenced the appellant to 12 months’ imprison- 
ment on each of the two counts, the sentences to run concurrently and to be suspended 
for three years. It was then pointed out to him by counsel for the prosecution that 
the maximum sentence which could be imposed was four months on each count. 
The deputy chairman thereupon altered the sentences to four months’ imprisonment 
on each count, suspended for three years. It is clear from the transcript and from 
the certificate endorsed on the indictment that these two sentences were ordered 
to be concurrent. At that stage, between the realisation of the error in the sentence 
and its correction, counsel who then represented the appellant had a sudden thought. 
He said: 


‘I think the law is that where somebody elects trial the prosecution are not 
entitled to add to the indictment any further counts because he has elected 
trial only on that particular count...’ 


There was, however—it may be quite rightly—no application for the quashing of 
the indictment or any count in it nor any motion in arrest of judgment. 

The appellant appeals by leave of the single judge against conviction and sentence. 
So far as sentence is concerned, it should be said straight away that the application 
and appeal are based on a misunderstanding. It was thought by those representing 
the appellant that the two terms of four months imprisonment were ordered to 
run consecutively. In fact, as has been said, they were concurrent. No other point 
arises as regards sentence, should the conviction stand. 

So far as concerns conviction, the very clear and interesting argument addressed 
to us by counsel who represented the appellant in this court involves two submissions, 
in some degree interrelated. The Administration of Justice (Miscellaneous Provisions) 
Act 1933, to which we shall refer as ‘the 1933 Act’, was enacted on the occasion of the 
abolition of grand juries from the English system of criminal procedure. Section 2 (2) 
made provision that 


‘no bill of indictment charging any person with an indictable offence shall be 
preferred unless either—(a) the person charged has been committed for trial 
for the offence; or (b) the bill is preferred [by a direction or order in certain 
cases]. 


There is then a proviso, the first part of which reads: 


‘(1) where the person charged has been committed for trial, the bill of indict- 
ment against him may include, either in substitution for or in addition to counts 
charging the offence for which he was committed, any counts founded on facts 
or evidence disclosed in any examination or deposition taken before a justice 
in his presence, being counts which may lawfully be joined in the same 
indictment...’ 


Counsel for the appellant contends, as his first and principal submission, that, where 
the offence on which the accused person has been committed for trial is an offence 
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which can be tried on indictment only if the accused person so elects, no other offence 
within the same category may be charged in another count in the same indictment 
unless the accused person has been charged before the justices with, and has elected 
trial before a jury in respect of, that other alleged offence. Counsel for the appellant 
bases that proposition on the submission that it only becomes an ‘indictable offence’ 
if the accused person makes his election; and that if it is not an indictable offence it 
cannot lawfully be joined in an indictment. 

Counsel for the appellant’s second, and related, point, is that, even if the joinder of 
such a further count is not illegal by statutory provision, it has been held that to 
permit it would be to allow an accused person to be unfairly trapped, by exercising 
his election without realisation of, or warning of, the possible consequences; and 
that therefore the court will not permit it to be done. 

For both these submissions, counsel for the appellant relies primarily on R v 
Phillips (1) in which the judgment of the Court of Criminal Appeal was delivered by 
Lorp Gopparp CJ. In that case the accused had elected trial in respect of an offence 
under the Vehicles (Excise) Act 1949 relating to a false declaration that a motor vehicle 
had not previously been registered. That was a summary offence in the sense that it 
could not be tried by indictment before a jury except on the election of the accused 
person. When the accused person had so elected, he was tried on an indictment 
which charged him with offences under a wholly different Act, the Perjury Act 
1911, which also carried much more severe penalties. The accused person was not 
legally represented at his trial. On appeal against conviction, the convictions under 
the Perjury Act were quashed. The court, having referred to s 2 (2), proviso (i), of 
the 1933 Act, said: 


‘nevertheless this court cannot approve of such a course being taken because 
in reality it is turning the option that is given to a defendant by section 17 of 
the Summary Jurisdiction Act, 1879, into something in the nature of a trap. 
A person finds himself before the justices charged with an offence for which the 
maximum punishment is six months’ imprisonment, elects to go for trial before 
a jury, and then finds that he is charged with a different offence, carrying heavier 
penalties, and one with which, had he been convicted before the justices, he 
could not subsequently have been charged. In this case, had the appellant not 
opted to go for trial, but been convicted by the justices, he could not afterwards 
have been prosecuted under section 5 of the Perjury Act. This court cannot 
approve of the addition or substitution of another charge to or for the charge for 
which a prisoner was originally before the justices in any case where quarter 
sessions only obtain jurisdiction by reason of the prisoner having exercised 
his option under section 17. I think that that ought to be understood.’ 


Section 17 of the Summary Jurisdiction Act 1879 there referred to was the statutory 
provision then in force corresponding to what is now s 25 of the Magistrates Courts 
Act 1952. 

We shall have to return to the question of ‘a trap’, which forms the basis of counsel 
for the appellant’s second submission. For the time being we are concerned with 
the implication, which may be read into the words there used, that in no circumstances 
is it permissible, despite the terms of the proviso to s 2 (2) of the 1933 Act, for any 
other charge of any sort to be added or substituted when the accused person is 
indicted by reason of his election to be tried by a jury. Counsel for the appellant 
naturally and properly, relies strongly on that implication. In a later decision, a 
decision of this court, R v Roe, R v Roe (2), the court refused to accept the correctness of 


(1) 117 JP 235; [1953] 1 All ER 968; [1953] 2 QB 14. 
(2) 131 JP 169; [1967] 1 All ER 492. 
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that implication at least in its full width. In R v Roe the offence with which the 
accused persons had originally been charged before the justices was what is sometimes 
called ‘a hybrid offence’: that is, the prosecution could have proceeded in the first 
instance by indictment, though in fact it chose to proceed by summary trial. The 
accused persons then exercised their right of election. The indictment contained 
not only the original charge of ill-treating a child, under the Children and Young 
Persons Act 1933, but also other counts alleging much more serious offences, such as, 
under s 18 of the Offences Against the Person Act 1861, causing grievous bodily harm 
with intent. When the matter came for trial, the defence moved to quash the indict- 
ment. The trial judge, JoHN STEPHENSON J, refused to quash the indictment, He took 
the view that R v Phillips (1) was wrong, being in conflict with R v Brown(2), adecision of 
the Court of Crown Cases Reserved. The defendants were convicted on various counts. 
They appealed, by certificate of the trial judge. This court in a judgment delivered by 
Lorp Parker CJ said that R v Phillips appeared to be in conflict with R v Brown and 
observed that R v Brown had not been referred to in R v Phillips. However, the court 
did not find it necessary fully or finally to resolve that issue. The court distinguished 
R v Phillips on the ground that there the offence originally charged could not have 
been made the subject-matter of an indictment except on the accused person’s 
election, whereas in R v Roe as also in R v Gibbs (3) the original charge was of a ‘hybrid 
offence’. The objection of ‘the trap’ which was apparently the foundation of the 
decision in R v Phillips, was not regarded as being applicable in respect of a hybrid 
offence. This, at least, follows from the decision in R v Roe—that it is not necessarily 
and inevitably wrong for counts to be added to an indictment—even counts involving 
a wholly different Act and much higher penalties—merely because the occasion for 
the indictment has been a committal resulting solely from the election of the accused 
person. 

The question remains, however, whether the lawfulness of adding such counts is 
limited to those cases in which the original charge, although in fact launched in the 
form of summary proceedings, could itself, had the prosecution been so minded, have 
been made the subject of trial by jury in the first instance. That involves consideration 
of R v Brown (3), the decision of the Court of Crown Cases Reserved already mentioned, 
which was not cited in R v Phillips (1). Counsel for the appellant submits that, when 
one considers the relevant procedural position and legislation then prevailing, 
R v Brown is seen to be a case where the offence originally charged was an ‘indictable 
offence, in the sense that it would have been open to the prosecution to have pro- 
ceeded by indictment in the first instance. He says that the references in the headnote 
to ‘an indictable offence’ are correct and have that meaning. He submits that the 
statement in the judgment of Lorp ParKERCJ on R v Roe (4) is wrong in classifying the 
offence originally charged in R v Brown as being ‘a summary offence only’. Having 
considered the relevant legislation then in force, we have come to the conclusion that 
counsel for the appellant is wrong in that submission; that the submission of counsel 
for the Crown to the contrary is right; and that Lorp Parker CJ was not in error. 
‘Indictable offence’ in the headnote in R v Brown means no more than an offence 
which, solely at the election of the accused person, could be tried on indictment under 
s 17 of the Summary Jurisdiction Act 1879, which, as we have said, corresponds to 
s 25 of the Magistrates Courts Act 1952 in force today. In R v Brown the charge on 
which the magistrates had committed, as a result of the accused person’s election, 
was substantially amended in the indictment, and other charges were added. The 


(1) 117 JP 235; [1953] 1 All ER 968; [1953] 2 QB 14. 
(2) 59 JP 485; [1895] 1 QB 1109. 
(3) 129 JP 42; [1964] 3 All ER 776; [1965] 2 QB 281. 
(4) 131 JP 169; [1967] 1 All ER 4o2. 
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objection taken was that the indictment was bad because it contained other and 
different charges from that on which the defendant was brought before the magis- 
trates. The rejection of that contention was upheld by the Court of Crown Cases 
Reserved. 

If and insofar as R v Brown (1) is in conflict with R v Phillips (2), we prefer to follow 
the former decision. In our judgment, it is not unlawful, where an accused person 
elects to have a trial by jury on a charge in respect of which he could not have been 
committed for trial by jury without his election for the charge on which he has been 
committed to be altered in the indictment, or for other counts to be added, whether 
or not in respect of alleged offences for which he could not otherwise have been tried 
on indictment in the absence of his own election. That was held to be lawful in R 
v Brown and there has been no relevant change in the legislation affecting its 
lawfulness at the present day. 

Of course, there are limitations. Some of those limitations are contained in the 
Indictments Act 1915. An important limitation is that which is prescribed in the 
proviso to s 2 (2) of the 1933 Act. A count cannot lawfully be added unless it is ‘founded 
on facts or evidence disclosed in any examination or deposition taken before a justice’. 
There is, in our judgment, a further protection. The court—whether the trial court 
on objection then taken to the indictment or this court on appeal—has inherent 
jurisdiction to ensure that the alteration of the original charge when it becomes 
a count in the indictment, or the addition of further counts, even if they are founded 
on evidence in the depositions, is not unfair. It must have been on the basis of that 
inherent jurisdiction that the Court of Criminal Appeal acted in R v Phillips (2). For 
in that case, as in the present case, no application had been made at the trial for the 
indictment, or any count in it, to be quashed. Proviso (b) to s 2 (3) of the 1933 Act 
expressly provides that an 

‘indictment or count shall not be quashed under this subsection in any proceed- 
ings on appeal, unless application was made at the trial that it should be so 
quashed.’ 


That subsection was not referred to by the court in R v Phillips. Presumably the 
court regarded itself, we think rightly, as having inherent jurisdiction to prevent 
injustice by quashing the convictions (or, as it might have done, quashing counts in 
the indictment) in respect of counts substituted or added in the indictment, even 
though they were founded on evidence in the depositions. 

We thus come to counsel for the appellant’s second submission. He contends that 
what was said in R v Phillips necessarily involves that an addition of counts, as in 
the present case, always constitutes ‘a trap’, is unfair to the accused person, and should 
not be permitted, and, if such addition is made, any resulting conviction should not 
be allowed to stand. We agree that the words used in R v Phillips appear to indicate 
that that was the view of the court in that case. If it was, we respectfully disagree 
with it. Moreover, in R v Roe (3) the court clearly did not regard it as a ‘trap’ or as 
unfair or as leading to an obligation to quash convictions although, as there had 
happened, much more serious counts under a different statute had been added to the 
original charge of a hybrid offence on which the accused persons had made their 
election. True, in that case, the added counts could presumably, although very 
inconveniently, have been made the subject-matter of a separate indictment. But 
the addition of them, in the indictment, did produce the result that the accused 
persons were deprived, by their election in respect of the original charges, of 
committal proceedings in respect of the added counts. 

(1) 59 JP 485; [1895] 1 QB 119. 
(2) 117 JP 235; [1953] 1 All ER 968; [1953] 2 QB 14. 
(3) 131 JP 169; [1967] 1 All ER 492. 
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In the present case, without the appellant’s election on the original charge he 
could not have been tried on the other charges as separate charges otherwise than by 
summary proceedings, unless, on the occasion arising, he were so to elect in respect 
of those other charges. However, it may well be supposed that, just as he elected 
trial by jury on the charge as framed, he would equally have elected in respect of the 
other charges if and when they had been framed against him. Moreover, he has not 
in fact been subjected to a more severe sentence (the concurrent suspended sentences 
of four months’ imprisonment) than would have been the appropriate sentence if he 
had been dealt with by the justices on the two charges on which he was convicted by 
the jury. 

In our judgment the jurisdiction which was applied in R v Phillips (1) is a jurisdiction 
which indeed exists and which is not precluded by s 2 (3) of the 1933 Act. But in so far 
as that case laid down that there may never be a substitution or an addition of other 
charges in cases such as the present, we think that the principle was too widely stated. 
It is a jurisdiction which may and should be exercised to prevent the unfair or oppres- 
sive addition or substitution of charges. But in the present case there is no ground 
for holding that there was any unfairness in the addition of the counts on which the 
appellant was convicted. Accordingly, the appeal against conviction is dismissed. 
The appeal against sentence, is also dismissed. 


Appeals dismissed. 


Solicitors: Registrar of Criminal Appeals; David Beal, Peterborough. 
T.R.F.B. 


(1) 117 JP 235; [1953] 1 All ER 968; [1953] 2 QB 14. 


COURT OF APPEAL (CRIMINAL DIVISION) 
(FENTON ATKINSON, LJ, ROSKILL AND CAULFIELD, JJ) 
16th July 1971 


R v KNULLER (PUBLISHING, PRINTING AND PROMOTIONS) LTD AND 
OTHERS 


Criminal Law—Conspiracy to corrupt public morals—Agreement to insert in magazine 
advertisements encouraging readers to meet advertisers for purpose of homosexual 
conduct. 

Although buggery and gross indecency in private between consenting male adults over 
21 is by virtue of the Sexual Offences Act, 1967, no longer a crime an agreement between 
two or more persons to insert in a magazine advertisements for the purpose of inducing 
or encouraging such homosexual conduct may constitute the offence of conspiracy to 
corrupt public morals. It is a question of fact for the jury to decide whether in a particular 
case such advertisements, judged by present-day standards, do corrupt public morals. 

Criminal Law—Conspiracy to outrage public decency—Offence not limited to reference to 
acts to be performed in public. 

The offence of conspiracy to outrage public decency is not limited exclusively to refer- 
ence to acts to be performed in public. 


Appeats by Knuller (Publishing, Printing and Promotions) Ltd (‘the company’), 
Graham Keen, Peter Stansill and David Hall, against their convictions at the Central 
Criminal Court of conspiracy to corrupt public morals and conspiracy to outrage 
public decency when the company was ordered to pay fines of [1,000 and [500 and 
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up to {500 towards the costs of the prosecution, the appellants, Keen, Stansill and 
Hall each being sentenced to concurrent terms of 18 months’ imprisonment and 12 
months suspended for two years and ordered to pay up to {200 towards the costs of 
the prosecution. 


J BR Hagan QC and L Brittan for the appellants. 
R DL Du Cann and J W O Curtis for the Crown. 


FENTON ATKINSON LJ delivered this judgment of the court. On 1oth 
November 1970 at the Central Criminal Court before Judge Sutcliffe and a jury the 
appellants were convicted, after a lengthy trial, on two counts, the first of conspiracy 
to corrupt public morals, that was count 1, and conspiracy to outrage public decency, 
that was count 2. 

From ist January 1969 to 30th May 1969, that is, the period covered by the two 
counts in the indictment, the three individual appellants were directors of the com- 
pany which published fortnightly a magazine known as ‘IT’, or to give it its full and 
correct title, the International Times. The appellant Stansill, aged 27, was the 
editor and he was a writer who joined the staff of this publication in 1966. The 
appellant Hall, a man of 33, was a former shop steward at Dagenham; he was the 
business manager who joined the company in 1968. The appellant Keen, a man of 
32, was a freelance journalist, a member of the National Union of Journalists, who 
joined the company in 1968. 

The defence claimed that the International Times was designed to give publicity 
to the views of those holding minority, and perhaps anti-establishment, views, for 
example, anarchists or black power, squatters, those ‘busted’, as they put it, for drug 
offences, and even schoolboys who were compelled by their headmasters to cut 
their hair, and all who felt themselves victimised and oppressed, including homo- 
sexuals. It was asserted that the three appellants were all men of the highest ideals 
acting throughout from the highest motives. The circulation of the paper was said 
at one time to be about 38,000 copies, though of the last edition 54,000 copies were 
printed. The appellant Stansill thought that the readers could include up to as 
many as 10,000 schoolboys and 20,000 to 30,000 students. There was in fact one 
witness for the prosecution, a schoolboy, who got a substantial stock to resell to his 
fellow pupils at a school in the Isle of Wight. 

The prosecution, as one understands it, did not really mince their words, but they 
claimed that any profession of high ideals was a lot of rubbish, and one does not have 
to look very far through the exhibits in this case for ample material to support that 
view. After issue 54 had been published the police stepped in on 28th April 
1969. They raided the premises and took possession of a number of documents. 
Issue 56, published a little later, carried a colourful description of the arrival of the 
‘fuzz’, as the police were termed, and particular complaint was made of the seizure 
of small advertisements and answers to them, because it was stressed that whatever 
certain other gay magazines might do ‘we run these ads as a service to bring people 
together who are lonely or who have difficulty meeting one another’. 

The two counts were framed in this way. Count 1 alleged conspiracy to corrupt 
public morals, the particulars being that 


‘between the rst of January and the 30th May 1969, you conspired together 
and with persons inserting advertisements in issues of a magazine entitled 
“IT”, under the heading “Males”, and with other persons unknown, by means 
of that magazine and those advertisements to induce readers thereof to meet 
those persons inserting such advertisements for the purpose of sexual practices 
taking place between male persons and to encourage readers to indulge in such 
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practices, with intent thereby to debauch and corrupt the morals as well of 
youth as of divers other liege subjects of Our Lady the Queen.’ 


Count 2 charged conspiracy to outrage public decency, the particulars being that: 


‘you conspired together and with persons inserting lewd, disgusting and 
offensive advertisements in issues of a magazine entitled “IT”, under the heading 
“Males”, and with other persons unknown, by means of the publication of 
that magazine containing those advertisements, to outrage public decency.’ 


Those are the two counts on which the jury eventually convicted. The indictment, 
as will be seen, referred specifically to the column of advertisements headed ‘Males’ 
in each number. That particular advertisement column was headed with this 
caption: 


‘INFORMATION. It is illegal for minors to place ads in this classification, or for 
advertisers to seek to contact minors (under 21).’ 


The prosecution, as we understand it, submitted that that was, if one may use the 
phrase, a bit of eyewash, because all three appellants accept that advertisements 
would be used by older men to get hold of boys and youths, no doubt from the schools 
and colleges where this paper circulated so freely, and counsel for the appellants 
certainly accepted that count 1 would have been appropriate if advertisements were 
sent in by or addressed to young men under 21 and had been published or accepted. 

One only has to look at a selection from the hundreds of such advertisements, in 
our view, to see how idle it was to suggest that only those over 21 were being aimed at 
or catered for, and to see how untrue it was to say that this was merely a service to 
bring lonely people together. For example, this is the type of thing which one can 
read fortnight after fortnight: 


“Alert young designer, 30, seeks warm, friendly, pretty boy under 23 who needs 
regular sex, reliability and beautiful surroundings. If the cap fits and you need 
a friend, write.’ 


That was February 1969. Then: ‘Goodlooking boy 23, desperately wants pretty 
younger boyfriend. All photos, letters answered’. The appellant Stansill giving 
evidence said that he thought it must mean over 21 and the appellant Keen thought 
under 23 but over 21. It was difficult to see why that should not attract answers 
from anyone under 21. 

There was another advertisement: 


“Young gay [and “gay” in this context means homosexual] male desperately 
needs to earn {40 as soon as possible. Will do anything legal. Genuine replies 
only please.’ 


That was apparently some young man offering to prostitute himself for {40. Then: 
“Young dolly boy seeks sugar daddy. Photo appreciated.’ 


“Male (32) seeks younger male for genuine friend (versatile passive) please. 
Looks immaterial, but must be virile, quiet disposition. I have own house, 
would suit working boy, of boyish nature, for weekends or share house together.’ 


Then there was: ‘Inexperienced student seeks initiation by beautiful young man.’ 


“Young gay driver wanted, masculine and muscled, for young business man. 
Top wage plus expenses. Easy hours. Plenty of travel.’ 
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That seems to be money being offered to a young gay driver quite regardless of 
age, and so it went on. “Attractive male seeks bed initiation dolly boy or other 
uninitiated.’ The appellant Stansill gave evidence that this was an experimenter 
over 21 seeking another experimenter, and it was not corrupting unless it set them 
on apaththat they would not otherwise have taken. When asked by the judge how far 
down that path one has to go to be corrupted, in his view, people are only corrupted 
if they are victimised, harassed and suicidal. One gets “Gay active bodybuilder 
required for a very lucrative weekend’, another example, apparently, of a financial 
inducement being held out in return for homosexual services. 

It was said that the appellants censored these advertisements. There was a lady 
employed called Miss Ninon and she acted as the censor. It was said that without 
hesitation she rejected all those with any immoral implications. One wonders, 
perhaps, what if anything she was prepared to class as immoral. But the written 
instructions—an exhibit which was taken possession of by the police when they raided 
these premises—show quite clearly that the appellants realised that they were sailing 
pretty close to the law, and they gave instructions to the staff as to how they were to 
approach these advertisements, particularly under age, eg, for ‘gay young mod 16 
years, etc.’ They were enjoined—they did not put it precisely in the language that 
counsel for the appellants would have used if he had been advising them in conference, 
but their language was plain and leaves no doubt what was intended: ‘If a court can 
prove we contributed to any fuckups he later gets involved with then we’re in the 
shit’; that was how they put it. Then they went on to deal with flag and perv and 
other deviant sexual activities: “These can be draggy’—by which we understand bring- 
ing one into trouble with the law—if the ad can ever be used in evidence against us.’ 
Then they go on to say how it is all right advertising ‘lists, books, etc. for dirty pix, 
but if we advertise the pix themselves we must be sure they do not contravene the 
Post Office Act or the Obscene Publications Act’. So they were clearly alive to the dan- 
gers of what they were doing. It is said at one stage indeed they sought the legal 
advice of a solicitor—not, be it at once stated, the solicitors who are at present acting 
for them. One certainly wonders what solicitor could have advised them to go on 
publishing advertisements of this kind. 

It is perhaps relevant to look at the adjoining pages of this paper to see the sort of 
context in which these male ads were being published. One sees in the “Males’ 
column that there is an institution called 


‘Males Anonymous. Current nationwide membership of 700 lonely males 
seeking compatible partners with whom they can pursue various stimulating 
activities. 

People were invited to join their society regardless, apparently, of age. Then one 
sees a lot of advertisements headed ‘Love’ where men and women of varying ages 
and tastes in sexual matters were seeking members of the opposite sex. One gets a 
young man seeking tuition from an experienced woman (girl); one gets two brothers 
in their mid-30’s offering a cozy nest to a lazy chick who wants to be spoiled and 
pampered. One gets a lesbian lady advertising for a companion in that particular 
form of activity, and one gets a lady wanting a wealthy man to look after her. On 
the other side there are various illustrated advertisements and photographs of nude 
ladies which can be yours for only ros, and then there are pictures of ‘gay young men, 
with style and pose and lack of clothes’, 16 superb photos of gay young men; that costs 
25s, and there is a lot of that sort of advertisement, advertisements to men how to 
increase their vital dimensions and how to acquire ‘an extensive range of items de- 
signed to increase the intensity of sexual pleasure. Many of these have never before 
been available in this country’. That is the general tone of this part of the paper 
with which we are concerned. 
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It appears to us that this is exactly the situation which was contemplated in the 
Ladies Directory case, Shaw v Director of Public Prosecutions (1), by Viscount SIMONDS 
and by Lorp Tucker. Lorp Srmonps said: 


‘Let it be supposed that, at some future, perhaps early, date homosexual 
practices between adult consenting males are no longer a crime. Would it not 
be an offence if, even without obscenity, such practices were publicly advocated 
and encouraged by pamphlet and advertisement? Or must we wait until Parlia- 
ment finds time to deal with such conduct? I say, my Lords, that, if the common 
law is powerless in such an event, then we should no longer do her reverence.’ 


Lorp TUCKER said: 


‘Suppose Parliament tomorrow enacts that homosexual practices between 
adult consenting males is no longer to be criminal, is it to be said that a conspiracy 
to further and encourage such practices amongst adult males could not be the 
subject of a criminal charge fit to be left to a jury?’ 


Those two judgments were expressly concurred in by Lorp Morris of BorTH-Y-GEST 
and by Lorp Hopson, and we regard that plainly as an authority binding on this 
court that there is such a thing as an offence of conspiracy to corrupt public morals 
by encouraging conduct which is not illegal. 

The arguments in the court below, and indeed the argument here from counsel 
for the appellants on count 1, has proceeded on these lines, that even if the law 
is correctly stated in those passages I have read from the speeches of Lorp Simonps 
and Lorp Tucker, there was really nothing here advocating or encouraging buggery 
or gross indecency. That was more pressed at the trial than it was in this court. 
Counsel for the appellants did not really pursue that point, certainly not with any 
vigour. The judge ruled at the trial, and we agree with him, that that was a matter 
for the jury to decide with ample evidence before them. 

Then it was said, and this was counsel for the appellants’ main argument, that, as 
the Sexual Offences Act 1967 has said that buggery and gross indecency in private 
between consenting male adults is no longer a crime, that in some way alters the 
whole position. We are unable to accept that submission. Recourse to prostitutes 
was not illegal at the date of Shaw v Director of Public Prosecutions (1), even if those 
services included what the appellants refer to as ‘flag and perv’, and the fact that 
Parliament has now said that acts of this kind between adults in private shall not be a 
crime does not carry with it, in our view, the consequence that such conduct may not 
be calculated to corrupt public morals. 

But even on the basis that the appellants agreed to publish only advertisements 
inserted by and directed to those over 21 (a difficult basis to accept on the evidence), 
it was for the jury to say whether by present day standards, which they were there 
to represent, these advertisements were in their view corrupting of public morals 
even though Parliament had provided that acts of this kind between consulting male 
adults should no longer be a crime. In our view on count 1 there was a proper 
direction and the jury returned the only possible answer. 

Count 2 has caused us more difficulty. Apparently the prosecution in preferring 
these two charges had different sections of the population in mind. In count 1 they 
had in mind those who were liable to be corrupted by advertisements of this kind. 
In count 2, on the other hand, they had in mind those members of the public who 
might read this paper, and who, while in no danger of being corrupted, would be 
simply disgusted and shocked to think that such stuff should be published. There 
is no doubt that there is a common law offence of the nature they were charged 


(1) 125 JP 437; [1961] 2 All ER 446; [1962] AC 220. 
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with conspiring to commit, but counsel for the appellants says that the essence of 
the offence is that some act shall be done in public so as to be seen by two or more 
persons. He says that a newspaper of this kind is in truth only a private communica- 
tion between the publishers of the paper and some one particular individual who buys 
it. It is further complained by counsel for the appellants that framing the count in 
this way was a way of, in effect, bypassing the Obscene Publications Act 1959 and 
was therefore embarrassing to the appellants, but the prosecution did not allege 
that the advertisements were obscene within that Act, and the answer to this is to be 
found in the passage in Lorp Simonp’s speech in Shaw v Director of Public Prosecutions. 
He complains of the direction of the judge and says that it did not give any adequate 
or specific direction on the need for publicity and for an act to be done in public. 

We have considered that. It may be that the direction is not wholly satisfactory, 
but on the other hand evidence was given by the appellants of their wide distribution 
and circulation among various classes of society. In our view, the offence the con- 
spiracy to commit which was charged here cannot be limited to an actual act which 
has to be performed in public, and with a paper of this kind, having a wide circu- 
lation and being read at any one time by numerous people in different places, there 
is no difference in principle between that and, let us say, a ‘blue film’ which is seen by 
only two or three people at one particular time. We think that the conviction on both 
these counts should stand, and it follows that the appeals must be dismissed. The 
applications for leave to appeal against sentence are refused. 


Appeals and applications dismissed. 
Solicitors: Registrar of Criminal Appeais; Director of Public Prosecutions. 


T.R.F.B. 


QUEEN’S BENCH DIVISION 
(Lorp Wincery, CJ, O'CONNOR AND Lawson, JJ) 
19th, 2oth, 29th July 1971 


BEXLEY CONGREGATIONAL CHURCH TREASURER v LONDON BOROUGH 
BEXLEY 


Rating—Rateable occupation—Unoccupied premises—Charity—House provided by church 
body as residence for minister of religion—House vacated by minister on retirement— 
House held available as minister’s residence during period before appointment of 
successor—Liability of church body for rates during interim period—General Rate 
Act, 1967, s 40 (1) (a), (9), Sch I, para 2 (f). 

A church body provided a house as the minister’s residence. The minister, who had 
been in occupation, retired on July 30, 1969, and vacated the house, which remained empty 
until 2nd July, 1970, when his successor took up residence there. During the intervening 
period the church body held the premises available as a minister’s residence, and under 
s 40 (1) (a) of the General Rate Act, 1967, was rated to half the general rate as the occupier 
of the house. The church body claimed that no rates were payable on the ground that 
during the intervening period the house was not occupied and, by virtue of para 2 (f) 
of Sch 1 to the Act, it was exempt from liability to the unoccupied rate. The rating 
authority contended that, under s 40 (9), the house, though actually vacant, was to be 
treated as occupied by the church body. Justices accepted the argument of the rating 
authority and ordered that a distress warrant should issue. On appeal, 
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Hep: it was a legitimate inference from the finding of the justices that the house 
during the intervening period was being “held available” within s 40 (9) on behalf of 
the charity so that it could be offered to a successor to the retiring minister as his official 
residence, which would be a use of the house for the purposes of the charity; actual 
residence was not essential to constitute occupation where there had been an actual 
occupation followed by a period of non-occupation, and there was an intention to re-occupy 
at some future date for a charitable purpose; the occupation for use by a charity for 
charitable purposes was, accordingly, continued during the intervening period, and the 
decision of the justices was right. 

Per Curiam: Section 40 (9) of the General Rate Act, 1967, creates a “deemed” occupation 
and use of a minister’s official residence held available “for the purposes of this section”. 
The inclusion of para 2 (f) in Sch 1 to the Act makes it clear beyond doubt that the 
“deeming” is also effective to exclude the hereditament from rating liability under Sch 1. 


Case Sratep by justices of Bexley in the South-Eastern London Commission Area. 

On 19th November 1970, at Dartford Magistrates’ Court, two complaints were 
preferred by the London Borough of Bexley for the issue of a distress warrant under 
the General Rate Act 1967 against the appellant, the Bexley Congregational Church, 
on the ground that, it being rated and assessed to general rate in respect of 259 Upton 
Road, Bexley, had not paid the sums due on ist April 1970 and 1st October 1969. 
These complaints were heard on 19th November 1970 when the magistrates granted 
to the rating authority a distress warrant for a sum of {47 os 8d, being [(46 8s 2d 
rates with 12s 6d costs. 


A J Anderson for the appellant. 


G W Seward for the respondent. 
Cur adv vult 


29th July. LAWSON J read this judgment of the court: This appeal by way 
of Case Stated against the decision of Bexley justices on 19th November 1970 to grant 
a distress warrant to the respondent, the London Borough of Bexley, against the 
Bexley Congregational Church, the appellant, raises an important question as to the 
liability for rates of a hereditament, a dwelling-house at 259 Upton Road, Bexley, 
owned by the Bexley Congregational Church and held by it as an official residence 
for the minister of that church. The case is concerned with a period between 3oth 
July 1969 and 2nd July 1970, during which the house was in fact vacant, but was 
held available by the church as a minister’s residence from which a minister would 
perform the duties of his office. 

The facts which were proved or admitted before the justices were as follows. 
The premises 259 Upton Road, Bexley, were rateably occupied by the appellant 
from 22nd September 1966, from which date the premises were used as a residence 
by the minister. The minister vacated the premises on 30th July 1969, and the 
premises remained empty until 2nd July 1970, on which date the newly appointed 
minister took up residence. During this period the appellant held the premises 
available as a minister's residence. Thirdly, the premises are within the provisions 
of s 40 (9) of the General Rate Act 1967, and an allowance of 50 per cent of the 
domestic general rate has been made since 22nd September 1966 in accordance 
with the provisions of s 40 of that Act. Fourthly, the respondent by resolution dated 
19th July 1967, applied s 17 of and Sch 1 to the General Rate Act 1967 to the London 
Borough of Bexley in respect of the rating of certain unoccupied properties as defined 
therein. Finally, the appellant had claimed that no rates were payable during the 
period from 31st July 1969 to 2nd July 1970 and the respondent had refused to admit 
the claim on the grounds that the premises were rateably occupied by the appellant 
during this period by reason of the provisions of the said s 40 (9) of the 1967 Act. 
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It is necessary to say a little concerning the history of charities under the rating law. 
After earlier uncertainty it was established as a result of the decision of the House of 
Lords in Mersey Docks ¢& Harbour Board v Cameron (1) that hereditaments, other than 
places of public religious worship, belonging to charitable (including ecclesiastical) 
organisations and held or used for their charitable purposes did not possess any 
immunity in law from liability to rates unless under or in accordance with the pro- 
visions of statute. A number of local Acts made such provision as did some public 
and general Acts, such as the Scientific Societies Act 1843, the Sunday and Ragged 
Schools (Exemption from Rating) Act 1869 and the Voluntary Schools Act 1897. 

From 1865 onwards some rating authorities did as a matter of practice accord a 
measure of relief to charities not possessing statutory rights of immunity. This 
was done by a variety of administrative measures, some of doubtful validity (for 
example, by omitting hereditaments from the rating list) and, after 1925, by the 
exercise of a statutory power to remit or reduce rates, but there was no discernible 
pattern, still less uniformity, in these practices. Section 8 of the Rating and Valuation 
(Miscellaneous Provisions) Act 1955 provided, for the first time, statutory relief from 
rates as a general principle applicable to all charities, and, speaking generally, con- 
firmed the various reliefs which had been given extra-statutorily by rating authorities 
since about 1865. This was, however, designed as a temporary measure. In 1958 a 
committee was appointed to review the present treatment for rating of hereditaments 
occupied for purposes of a charitable nature. This committee was known as the 
Committee on the Rating of Charities and Kindred Bodies, and had Sir Fred Pritchard 
as its chairman. It presented its report in 1959. This is a valuable source of 
information as to the earlier history of the subject. Following this report Parliament 
enacted s 11 of the Rating and Valuation Act 1961 which gave effect to a majority of 
the committee’s recommendations. Section 11 was, in due course, replaced by 
s 40 of the General Rates Act 1967—a consolidating Act. The present case is primarily 
concerned with the interpretation and effect of that section as far as the official 
residences of ministers of religion are concerned. It should be mentioned, however, 
that the report of the committee to which we have referred contained no discussion 
or recommendations on that specific topic. 

The relief now generally available under s 40 of the 1967 Act is of two types of 
benefits in the case of hereditaments occupied by a charity and used wholly or mainly 
for charitable purposes. So far as relevant to the present case, the first benefit is 
that the rate of liability of such a hereditament shall not exceed one-half of the norm 
for the area (s 4o (1)); the second benefit, with which this case is not specifically 
concerned, is that the rating authority may reduce or remit the payment of rates 
chargeable in respect of that hereditament for certain specified periods or indefinitely 
(s 40 (5) and (6)). This power to reduce or remit rates in the case of hereditaments 
within the section is in addition to the general powers of rating authorities to the 
same effect on the ground of property (s 53 of the 1967 Act). To qualify for the half- 
rate benefit it is necessary that the rating authority is given notice that the relevant 
hereditament falls within s 4o (1) and it is a condition of entitlement to that benefit 
that the hereditament must both be occupied by the charity and also be used wholly 
or partly for charitable purposes. The special case of charity-owned residences of 
ministers of religion from which they perform the duties of their office is brought 
within the condition of entitlement (s 40 (1)) by s 40 (9) of the Act. That subsection 
applies whether such a residence is actually occupied by a minister at any relevant 
time or is merely held available awaiting the appointment of a new minister and his 
taking up the accommodation held available for him. In the latter case the holding 
of the residence available has a double effect: first it is treated as occupied by a 


(1) (1865), 29 JP 483; 11 HL Cas 443; [1861-73] All ER Rep 78. 
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charity although it is in fact vacant and out of residential use; and secondly it is 
treated as wholly or mainly used for charitable purposes so far as the right to rate 
relief under s 40 is concerned. 

It is now necessary to turn to the other statutory provisions, namely, s 17 of and 
Sch 1 to the General Rate Act 1967 which are relevant to the case. The Local Govern- 
ment Act 1966 for the first time conferred on vating authorities the power to rate 
unoccupied properties. These powers are no ‘ound in the parts of the 1967 Act 
just referred to. If, as has happened in the « f the London Borough of Bexley, 
it is resolved that unoccupied properties in the rating authority’s area shall be rated 
and the appropriate statutory procedures are operated to make such resolution 
effective, then Sch 1 to the Act governs the position. The principle briefly is that 
after a hereditament has been unoccupied for three months, it may be rated and, if so, 
it will be rated at one-half the norm for the area during the period of non-occupation. 
Paragraph 2 of Sch 1 excludes certain types of unoccupied hereditaments from being 
rated under its provisions. These fall into two broad classes: first (para 2 (a)-(d) 
inclusive) certain types of hereditaments the occupation of which is prohibited or 
restricted by or under certain laws; secondly two types of hereditaments which are 
subject to a rate liability in law notwithstanding that they are actually vacant, that 
is to say, cases where the owner has agreed to pay rates to the authority in respect of 
the hereditament whether or not it is vacant (s 56 (1) (a)) and cases where s 40 (9) of 
the Act is in operation. To this particular point we shall later return. 

It is convenient to epitomise the contrasting effects of s 40 of the 1967 Act on the 
one hand and of Sch 1 to that Act on the other. It may be said that the former aims 
at providing a measure of relief to certain hereditaments, which would otherwise 
be under a full rating liability, while the latter aims at imposing a measure of liability 
for rates in respect of hereditaments, other than the excepted classes listed in para 
2 (a)-(d) of Sch I, which would otherwise, because of non-occupation, be free of such 
liability. The question for consideration here, however, cannot be answered by 
making a simple choice between these alternatives. 

To find the correct answer to the question in this case, one must determine what 
the position of the hereditament here concerned would have been under the rating 
law had the legislation of 1955 and 1961 not been enacted. Assuming for the 
moment that a minister had been living there as his official residence during the 
period 30th July 1969 to 2nd July 1970 it is clear on authority (a) that his occupation 
would have been the occupation in law of the charity for whom his services were 
being provided: this is clear from Reed v Cattermole (1), which although concerned 
with tax liability, is equally valid as to liability for rates (see Lorp Rep in Glasgow 
City Corpn v Johnstone (2)), and (b) that his occupation would have constituted a use by 
the charity for charitable purposes (see Glasgow City Corpn v Johnstone, and Northern 
Ireland Comr of Valuation v Fermanagh Protestant Board of Education (3)). Thus, assuming 
a minister’s actual residence, it is clear that the hereditament would, prior to 1955, 
have been rateable. 

During the relevant period here, 30th July 1969 to 2nd July 1970, however, the 
minister’s residence was in fact vacant but was being held available to provide a 
residence from which a new full-time minister, when appointed, should perform the 
duties of his office. It is a legitimate inference from the justices’ finding here that 
the hereditament was ‘held available’, that ti e charity was concerned from 3oth July 
1969 to find a successor to the minister who had then vacated. Thus holding the 
hereditament available so that it could be, and doubtless was, offered to a successor 


(1) [1937] 1 All ER 541; [1937] 1 KB 613. 
2) 129 JP 250; [1965] 1 All ER 730; [1965] AC 609. 
(3) 133 JP 637; [1969] 3 All ER 352. 
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as his official residence would constitute the use of the premises for the purposes of 
the charity. Further, on the authorities, actual residence is not essential to constitute 
occupation where, as here, there has been an actual occupation followed by a void 
period and an intention to reoccupy at some future date and for a particular 
purpose has continued throughout (see Gage v Wren (1) and R v Melladew (2)). Thus 
during the ‘held available’ period the premises in this case would under the old law 
have been treated as occupied for rating purposes. 

This conclusion enables the rating liability of the particular hereditament in this 
case to be determined. That liability in our judgment is properly found by treating 
it as one which but for s 40 of the 1967 Act would have been fully chargeable for rates 
during the ‘held... available’ period because in law it was both occupied and was 
used for the charity. The alternative view that it could be rated under Sch 1 must be 
rejected as the provisions of the Schedule apply only (subject to the exceptions) to 
hereditaments which but for Sch 1 would not be subject to rate liability. 

It remains to consider the precise effect of para 2 (f) of Sch 1 to the 1967 Act which 
deals with the special case of ministers’ official residences ‘held . . . available’, under 
the general provisions that certain hereditaments (of which this type is one) shall not 
be rated under the schedule for any period during which the conditions applicable 
to the various classes listed are satisfied and for a further three months after those 
conditions cease to be satisfied. As has been said these classes fall into two broad 
groups. We are not concerned with the first of these (Sch 1, para 2 (a)-(d)). Of the 
second group, the first, para (e) is the clear case of an agreement by an owner to pay 
rates whether or not a hereditament is occupied; this is clearly taken out of para 1 
of Sch 1 because it is in any event fully liable for rates. The second, para (f), refers 
to the case of the minister’s official residence ‘held... available’ which again is 
liable for rates fully, under the old rating law, and with relief entitlement, under the 
present law, which s 4o (1) taken with s 40 (9) of the 1967 Act provides. 

On this basis it might be contended that the inclusion of para 2(f) in Sch 1 to the 
Act was unnecessary. We consider, however, that its presence can be explained by 
observing that s 40 (9) creates a ‘deemed’ occupation and use of a minister's official 
residence held available ‘for the purposes of this section’. The inclusion of the sub- 
paragraph in the schedule makes it clear beyond doubt that this ‘deeming’ is also 
effective to exclude the hereditament from rating liability under Sch 1. 

Inthe result the justices reached the correct decision in this case and in granting the 
distress warrant, and this appeal is, therefore, dismissed. 


Appeal dismissed. 
Solicitors: Kingsford, Dorman & Co; C G Dennis, Erith. 
T.R.F.B. 


(1) 67 JP 32; [1900-03] All ER Rep 247. 
(2) 71 JP 125; [1907] 1 KB 192; [1904-07] All ER Rep 339. 
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trading — Building erected over whole of site - Ground floor area remaining open 
— Automatic extinction of former use — New planning unit with nil use created. 
Petticoat Lane Rentals Ltd v Secretary of State for the Environment re 

TOWN AND COUNTRY PLANNING - Enforcement — Notice — Service — “ Occu- 
= Q) _— Caravan dweller- Town and Country Planning Act, 1962, 
s a 
Stevens vy London Borough of Bromley . 

TOWN AND COUNTRY PLANNING -— Permission - Refusal - Appeal to “Minister 
— Decision in accordance with general policy — Need for genuine consideration of 
particular matter - Town and Country Planning Act, 1962, s 179 (1) (3) (b). 

H Lavender and Son Ltd v Minister of Housing and Local Government... 

TOWN AND COUNTRY PLANNING - Permission — Refusal —- Authority required 
to purchase land - Compensation — Assessment. 

Margate Corporation v Devotwill Investments Ltd 

TRADE DESCRIPTIONS -— Defence — Act or default of another person ~ ‘Another 
person’ — Company — Commission of offence through breach of duty of branch 
manager — Trade Descriptions Act, 1968, s 11 (2), s 24 (1). 

Tesco Supermarkets Ltd v Nattrass - 

TRADE DESCRIPTIONS - Defence -— ‘Mistake’ — ‘Act or default’ - “Offence due to 
conduct of employee — Trade Descriptions Act, 1968, s 24 (1) (a). 
Birkenhead and District Co-operative Society Ltd v Roberts 

TRADE DESCRIPTIONS - False description — Milk — Foil cap on bottle accurately 
describing milk and bearing retailer’s name - Names of milk suppliers to whom 
bt. belonged embossed on bottle - Trade Descriptions Act, 1968, s 1 (1) (b), 
s 
Donnelly v Rowlands... 

TRADE DESCRIPTIONS - False description - Sale ‘of second- hand car — False 
number of miles on indicator — Defence — Reliance by defendants on information 
a plied to them — Act or default of another person — Failure to take all reason- 
ray oo or exercise all due diligence - Trade Descriptions Act, 1968, s 24 

a 
London Borough of Richmond vy Motor Sales (Hounslow) Ltd 
VAGRANCY. See Criminal Law. 2 
vil 
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COURT OF APPEAL (CIVIL DIVISION) 
(Lorp DENNING, MR, SALMON AND MEGaAw, LJJ) 
24th, 25th May 1971 


R v TOTTENHAM DISTRICT RENT TRIBUNAL. Ex parte FRYER BROS 
(PROPERTIES) LTD 


Rent Control—Furnished letting—Reference of contract to tribunal—Withdrawal of refer- 
ence—Entry by tribunal on consideration of reference—Time of entry—When members 
of tribunal start to read papers and consider relevant facts—Need to meet for considera- 
tion—Rent Act, 1968, s 73 (1). 

By s 73 (1) of the Rent Act, 1968: “Where a [contract for a furnished letting] is referred 
to arent tribunal and the reference is not, before the tribunal have entered upon consider- 
ation of it, withdrawn by the party or authority who made it, the tribunal shall consider 
it and then” shall approve or reduce the rent or dismiss the reference. 

A tribunal enters on consideration of a reference within s 73 (1) when all three 
members of the tribunal have started to read the papers in it, and consider the relevant 
facts and documents 

Per Lorp Denninc MR: A tribunal does not enter on consideration of a reference 
when their clerk receives the tenant’s application to the tribunal to hear it and goes 
through it to see whether the letting was within the jurisdiction of the tribunal, or, alter- 
natively, when he sends out notices of the hearing: the tribunal cannot delegate to their 
clerk the consideration of an application, they themselves must enter on consideration 
of the reference. 

Per SaLmon, L.J.: It is not necessary that the members of the tribunal should meet 
together to consider the application or that there should be a hearing. They could con- 
sider the application by communicating with each other in writing or possibly by 
telephone. 


Rent Control—Furnished letting—Reference of contract to tribunal—Withdrawal of refer- 
ence—Application—Service—Rent Act, 1968, s 73 (1). 

Per SALMON, LJ: The notice of withdrawal to be effective does not have to be served 
personally on the members of the tribunal or their clerk. It is properly served within a 
reasonable time of its reaching the office of the tribunal during office hours—where 
there has been a reasonable opportunity for the office staff in the ordinary course to bring 
it to the notice of the clerk. 

Per Mecaw, LJ: A withdrawal is effective when it has been brought to the notice 
either of the members of the tribunal itself or to the notice of the representative of the 
tribunal duly authorised to receive such a notice, eg, the clerk, or when it should, with 
proper administrative efficiency and diligence have been brought to the attention either 
of the members of the tribunal or the duly authorised officer. 

Decision of Divisional Court (p 94 ante) affirmed. 


AppgAL by Fryer Bros (Properties) Ltd, from a decision of the Divisional Court, 
reported p 94 ante, refusing their application for an order of certiorari to remove 
into the High Court to be quashed a decision of Tottenham District Rent Tribunal. 


L A Marshall for the landlords. 
Gordon Slynn for the tribunal. 


LORD DENNING MR: Fryer Bros (Properties) Ltd are the owners of 7 
Princes Avenue, Muswell Hill, London, Nro. On 13th September 1969 they let a flat in 
the house to a Mr Penn at a rent of £6 3s a week, furnished. On 8th October 1969 he 
referred the contract to the rent tribunal in accordance with the Rent Act 1968. He 
wanted the tribunal to fix the rent of the flat. According to his statement, it was a 
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tenancy of just one room, which was a bed-sittingroom, furnished with a bed, a chest 
of drawers and a few other things. He shared a bathroom and toilet with other 
people in the house. 

On receipt of the application the clerk to the tribunal looked to see whether it was 
within their jurisdiction. He made sure that it was within their district and that it 
was within the rateable limit. Having satisfied himself that there was jurisdiction, 
the clerk wrote to the landlords asking them for information in accordance with 
S 72 (2) of the Rent Act 1968. The landlords did not give the information. On 13th 
November 1969 the clerk to the tribunal sent out notices both to the landlords and 
to the tenant, saying that the tribunal were going to hear the application on Monday, 
24th November 1969, and would visit the premises during that morning. 

Before the application was heard, however, the landlords sought to settle the matter 
by agreement. They approached the tenant and offered to reduce the rent from 
£6 3s to £5 a week. He was reluctant to accept, but thought that they would turn 
him out unless he agreed. They also told him to write a letter to the tribunal with- 
drawing his application. He did so. Its terms show his state of mind. It is dated 
Friday, 21st November 1969. This is what he said: 


‘Dear Sirs, I have today reached an agreement with the owner of this flat 
regarding rent and length of time I will be allowed to stay. I am sorry to cancel 
my application at this late date, but I had to compromise and accept their offer 
as I was assured I would be evicted if I let my application stand.’ 


It would appear that the tenant took that letter round by hand to the tribunal in 
the evening of Friday, 21st November 1969, but that the offices were then closed. 
So he put it through the letterbox. It was not opened until Monday morning, 24th 
November 1969, at about 9.00 am when the staff arrived. Meanwhile, however, the 
clerk to the tribunal had already, on the Friday afternoon, handed to the members of 
the tribunal the papers for Monday morning. They included the papers relating to 
Mr Penn’s flat. Over the weekend each member of the tribunal read his papers; 
and each of them completed a record sheet. In it each wrote down the particulars 
of the premises which they were to visit on the Monday morning. Each finished 
reading the papers by the Sunday evening. At that time none of the members had 
any idea that the tenant had withdrawn his application. His letter was still in the 
letterbox. On the Monday morning at 9.30, Mr Penn telephoned to the clerk of the 
tribunal. He asked whether the withdrawal of his application had been accepted. 
The clerk told him that the letter had been received too late to be shown to the 
members of the tribunal and that they would be visiting the premises at 10.00 that 
morning. 

The members of the tribunal did not go first to the offices of the tribunal. They 
went straight to the flat. They intended to inspect it before holding the hearing. 
They could not get in. The tenant was not there. They visited other premises and 
then went to the tribunal offices. The clerk then told them of the letter which 
had been received from the tenant, Mr Penn. The tribunal decided that the with- 
drawal was too late. They took the view that they had already ‘entered upon con- 
sideration’ of the reference, and that they would go on and consider it further. 
They adjourned it that day. But it was heard later—I think on 12th December 1969. 
The tribunal held that even the {£5 was too high. They reduced the rent to [4 a 
week, for this one room. The landlords then moved the Divisional Court to quash 
the decision of the tribunal. They said that the tenant had withdrawn his application 
and that the tribunal had no right to go on with it. The Divisional Court rejected 
the application for certiorari. The landlords appeal to this court. 

Section 73 (1) of the Rent Act 1968 provides: 
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‘Where a Part VI contract [ie, a contract for a furnished letting] is referred to 
a rent tribunal and the reference is not, before the tribunal have entered upon 
consideration of it, withdrawn by the party or authority who made it, the tribunal 
shall consider it and then, after making such inquiry as they think fit and giving 
to each party to the contract ...an opportunity of being heard or, at his or 
their option, of submitting representations in writing, the tribunal . . . 
‘(a) shall approve the rent payable under the contract, or 
‘(b) shall reduce the rent to such sum as they may, in all the circumstances, 
think reasonable, or 
‘(c) may, if they think fit in all the circumstances, dismiss the reference, 
and shall notify the parties and the local authority of their decision.’ 


It is plain from that section that the tenant can withdraw the reference ‘before the 
tribunal have entered upon consideration of it’; but not afterwards. When does 
the tribunal ‘enter upon consideration’ of the reference? We are told that there 
is much confusion on the matter. Several cases have been before the Divisional 
Court and are noted in the Estates Gazette; but they throw little light on it. 

Several dates have been canvassed before us. It was suggested that the tribunal 
could act by their clerk; and accordingly that, as soon as the clerk entered on con- 
sideration of the reference, the tribunal could be said to do so. Thus the clerk might 
‘enter upon consideration’ of the reference as soon as he received the application 
and went through it to see if it was within the jurisdiction of the tribunal. Alter- 
natively, the clerk might “enter upon consideration’ of the reference when he sent 
out the notices for the hearing. But I think that in this regard the tribunal cannot 
act by their clerk. It is the tribunal themselves, and not their clerk, who have to 
approve the rent, and to reduce it, or to dismiss the reference. It is their ‘consideration’ 
of those matters which is here spoken of. Schedule 1o, para 1, to the Act says that a 
rent tribunal shall consist of a chairman and two other members. Those three 
are the tribunal which must ‘enter upon consideration’ of the reference. Not until 
those three begin to consider it can the tribunal be said to have ‘entered upon 
consideration’ of it. 

Seeing that the tribunal of three are those concerned, counsel for the landlords 
has argued forcibly that the three of them, as a tribunal, do not ‘enter upon con- 
sideration’ of the reference until they meet together. He suggested at one stage 
that it was when they meet together to hear the submission of the parties, but he 
afterwards said it was when they meet together to inspect the premises. On either 
footing he would succeed in this case. The three here did not meet together until 
10.00 on the Monday morning. The tenant’s notice of withdrawal was received at 
any rate by 9.30 that morning. So it was received before they met together. 

On the other hand, counsel for the tribunal submits that it is not necessary for the 
three members to meet together. The tribunal, he says, enters on the consideration 
of the reference as soon as all three of them have read the papers, or more accurately, 
when each one of them has started to read the papers in preparation for the hearing 
of the case. In the present case we know from the affidavit that, by the Sunday 
evening, each one of the three members had gone through the papers and had 
entered on the record-sheet the particulars of the properties which they were going 
to visit. At that stage at least they had entered on consideration of the reference. 

The rival arguments are nicely balanced. If I were asked to say when this court 
‘enters upon consideration’ of an appeal, I would say that we do not do so until 
we come into court and the case is called on for hearing. It may be that some members 
of the court will have read the papers beforehand. Some may have read the notice 
of appeal and the judgment in the court below. But, in so doing, they would not 
be ‘entering on the consideration of the appeal’. They would only be preparing 
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to enter on the consideration of it. But, I think a rent tribunal is a very different 
body. They can and do act quite informally. They may come to a decision, if the 
parties so wish, merely on submissions in writing. In such a case, they may come 
to a decision on the papers without meeting at all, as, for instance, by agreeing in 
correspondence or by telephone. Seeing that it is such an informal tribunal, I think 
it proper to say that they ‘enter upon consideration of the reference’ when al! three 
members of the tribunal have started to read the papers in it. In order to withdraw 
the application, the party must ‘withdraw’ before that time. It is not sufficient 
for him to put a notice of withdrawal in the letterbox after office hours. A with- 
drawal is not complete until it is communicated to the clerk of the tribunal or his 
staff, which may be taken to be the time when it is received during office hours. 

In this case, on the affidavit of Colonel Buckley, the chairman of the tribunal, all 
three members had read the papers and so ‘entered upon consideration’ of the 
reference at least by that Sunday evening, 23rd November 1969. The notice of with- 
drawal was not communicated to the clerk to the tribunal until Monday morning 
when the letters were opened, followed up by the telephone message at 9.30 am. 
But it was too late then. The tribunal had already entered on consideration of the 
reference. In those circumstances the tribunal then were entitled to continue with 
the reference and to reduce the rent, as they did. That is a decision in rem which 
fixes the rent of this one-room flat. 

I think, therefore, that the Divisional Court were right, and I would dismiss this 


appeal. 


SALMON LJ: I agree. I am quite satisfied that the notice of withdrawal was 


not served when it was put into the letterbox by the tenant on Friday night after 
office hours. I am equally clear that for the notice of withdrawal to be effective it 
does not have to be served personally on the members of the tribunal or their clerk. 
It is plain however from the undisputed evidence that the notice of withdrawal 
was properly served before 9.30 on Monday morning, 24th November. The notice 
of withdrawal is properly served within a reasonable time of its reaching the office 
of the tribunal during office hours. I say ‘within a reasonable time’ because I do not 
think that the moment it goes through the letterbox, if minutes or hours count 
(and they might in some cases) would constitute service of the notice. The notice 
would be deemed to have been served when there had been a reasonable opportunity 
for the office staff in the ordinary course to have brought it to the attention of the 
clerk. We <now that on this occasion he received that letter before 9.30 in the 
morning. 

The only question to be decided—and it is not a particularly easy one—is whether 
before that notice was served on the Monday morning the tribunal had entered on 
a consideration of the tenant’s application under Part VI of the Rent Act 1968 for a 
reduction in his rent. The tribunal consists, according to Sch 1o, para 1, of the Act, 
of the chairman and two other members. I have no doubt that the clerk can be 
authorised by the tribunal to send notices and that he is authorised by them to 
receive notices on their behalf. I am convinced however that the tribunal has no 
power to delegate to their clerk the consideration of an application by a tenant or a 
landlord under this part of the Act, so in my view nothing that the clerk did can 
count as consideration of the application. 

The evidence however shows that the chairman and two other members of the 
tribunal had, by Sunday night, 23rd November, considered the application and all | 
the material that was then before them. I think it would be giving too artificial 
a construction to s 73 to come to the conclusion that by the Monday morning, each 
of the members having considered the application, the tribunal had not entered 
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on a consideration of it. It must be remembered that these tribunals act judicially 
of course, but quite informally. Counsel for the landlords has however persuasively 
argued before us that al] that happened over the weekend was that the members 
of the tribunal were preparing to consider the application, but had not considered it. 
I am afraid that I cannot accept that argument. If, in order for the tribunal to con- 
sider the application, it was necessary for them to meet together, then of course 
counsel's argument would be unanswerable. In most cases of course there is a hearing 
and the tribunal does meet together. It is not however necessary that they should 
meet together or that there should be a hearing. For example, if neither party 
wants a hearing, or makes no representation in writing, and the tribunal either 
decides not to hold a view, as they may, or if it is impossible for them to hold a view, 
there is nothing in the Act that obliges them to meet together in one room for the 
purpose of considering the application. In the circumstances that I have postulated, 
which may be rare, but which could arise, they could consider the application, 
communicating with each other either in writing, or possibly by telephone, and 
unanimously come to the conclusion that on the material put before them such and 
such a conclusion was the only possible one at which to arrive. That being so I can 
see no reason why, within the meaning of these words in the Act, they did not 
‘enter upon a consideration’ of the application when each of them, over the weekend 
considered the relevant facts and the documents before them, and indeed made a 
record of those facts. 

I ought perhaps to add that I do not think that this view makes for any uncertainty. 
If for example the tenant, wishing to withdraw his application, were to telephone 
the clerk and say, ‘Am I in time?’, the clerk, had he not put the documents before 
the members of the tribunal, would reply, “Yes, you are in time; the tribunal have 
not yet started to consider your application; they have not even seen it’. If however 
at the moment the tenant made that enquiry the clerk had sent the documents 
to each of the members of the tribunal, he would reply, ‘I’m afraid I can’t tell you. 
You may well be too late as I have put the papers before the tribunal. I will enquire 
from them whether or not they have considered your application. If they have, you 
are too late to withdraw it’. 

I am quite satisfied that once each of the members of the tribunal had commenced 
to consider the application and the material before them, they had entered on a 
consideration of the application within the meaning of those words under s 73, 
and I would accordingly dismiss the appeal. 


MEGAW LJ: Two questions are raised on this appeal. The first is: When is a 
withdrawal of a reference to be treated as having become effective? 

The relevant facts in the present case are that the tenant, having written his notice 
on Friday, 21st November, put it through the letterbox of the offices of the tribunal 
either on the Friday evening or on the Saturday or the Sunday. If it was done on 
the Friday evening it was after office hours, and office hours do not extend to the 
Saturday or the Sunday. According to the evidence of Mr Chaplin, the clerk to 
the tribunal, in his affidavit, it would appear that the document constituting the 
notice of withdrawal was found, having come through the letterbox in the offices 
of the tribunal, early in the morning of Monday, 24th November, certainly before 
9.30 am. It was properly brought to his attention, so that he had already seen it 
when the tenant, Mr Penn, telephoned him at 9.30 on that morning. 

Lorp Denninc MR has read the terms of the notice of withdrawal. I assume, 
for the purposes of this appeal, because the contrary has not been argued, that that 
document can indeed properly be regarded as having been a withdrawal within 
the meaning of the words ‘the reference is... withdrawn by the party... who 





Justice of the Peace and Local Government Review Reports, December 4, 1971. 


584 JUSTICE OF THE PEACE AND Vol. 


made it’ under s 73 (1) of the Act, notwithstanding that the tenant in that document 
says, whether rightly or wrongly, that he had to compromise and that he had to 
accept the landlords’ offer as he was assured that he would be evicted if he let his 
application stand. 

In my judgment a withdrawal is effective when it has been brought to the notice 
either of the members of the tribunal itself or to the notice of the duly authorised 
representative of the tribunal, ie duly authorised to receive such a notice. In this 
case that would plainly include the clerk. Further, I should regard such a notice 
of withdrawal as having been duly received and as being effective when it should, 
with proper administrative efficiency and diligence, have been brought to the 
attention either of the members of the tribunal or the duly authorised officer. 

The other question that arises on this appeal is the question: At what point of time 
on the facts of this case, and generally, is the tribunal to be regarded as having 
entered on consideration of a reference made in accordance with s 72 (1) and (2) of 
the Act? I confess that in the course of the argument I was strongly attracted by the 
view that, reading s 72 (1) in its own words and in the context of the surrounding 
sections, and with Sch ro to the Act, the tribunal should properly be regarded as 
having entered into the consideration of the reference at the time when the clerk 
to the tribunal, being duly authorised by the tribunal to that end, had given notice 
of the date and time of the proposed hearing by the tribunal, and had given notice 
of the intended visit by the tribunal to the premises in question. Those notices in 
this case were given to landlord and tenant on 13th November 1969. I observe that 
the notice given in respect of the fixing of the date of the hearing states that the 
tribunal are ‘at present considering the application’. 


However, I am persuaded in the end that there are powerful arguments against 
accepting the view that such an administrative act of the tribunal through its duly 
authorised officer is to be regarded for this purpose as sufficient. I agree with the 
conclusion at which Lorp DENNING MR and Satmon LJ have arrived as to the time 
of entering on consideration of the reference. Accordingly, I agree that the appeal 
should be dismissed. 


Appeal dismissed. 
Solicitors: Trott & Gentry; Solicitor, Ministry of Housing and Local Government. 


G.F.L.B. 
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COURT OF APPEAL (CRIMINAL DIVISION) 
(Lorp Wincery, CJ, ROSKILL AND CAULFIELD, JJ) 
6th July 1971 
R. v WARD 


Criminal Law—Appeal—Application for leave—Refusal by single judge—Right to have 
application determined by full court—Time limit of 14 days—Extension of time—Power 
exercisable by any judge of the court—Exercise after expiration of 14 days—Criminal 
Appeal Act, 1968, s 31 (3)—Criminal Appeal Rules, 1968, r 12 (1), (4). 

By s 31 (3) of the Criminal Appeal Act, 1968: ‘If the single judge refuses an application 
on the part of an appellant to exercise in his favour any of the powers above specified 
[including an application for leave to appeal against sentence] the appellant shall be 
entitled to have his application determined by the Court of Appeal.’ By r 12 of the 
Criminal Rules, 1968: ‘(1) Where a judge of the court has refused an application on the 
part of an appellant to exercise in his favour any of the powers referred to in s 31 (2) of 
the Act, the appellant may have the application determined by the court by serving a 
notice in Form 15 on the registrar within 14 days, or such longer period as a judge of the 
court may fix, from the date on which notice of the refusal was served on him by the 
registrar . . . (4) If such a notice is not served on the registrar within the said 14 days o1 
such longer period as a judge of the court may fix, the application shall be treated as 
having been refused by the court.’ 

The power to extend the time under r 12 (2) may be exercised either by the judge who 
heard the application or any other judge of the court, and whether or not the period of 
14 days has already expired. But where an application has been abandoned, different 
considerations apply. 


APPLICATION for extension of time. 

On 19th October 1970 at Essex Assizes the applicant, Daniel Stephen Ward, pleaded 
guilty to five counts of robbery and was sentenced by CricuTon J to concurrent terms 
of ten years’ imprisonment. On 13th November 1970 he applied for leave to appeal 
against sentence. On 3rd January 1971 this was refused by James J under s 31 of the 
Criminal Appeal Act, 1968. On 7th January 1971 the applicant was informed of this 
decision. On 29th January 1971, he, not having renewed his application, was informed 
that the refusal by James J was final by operation of r 12 (4) of the Criminal Appeal 
Rules, 1968. On 11th February 1971 the applicant requested the Registrar of Criminal 
Appeals to refer his application to the full court. On 7th May 1971 the court (Lorp 
Wincery, CJ, FENTON ATKINSON, LJ and Bristow, J) adjourned the applicant’s 
application. 


A F Waley for the applicant. 
A D Green for the Crown. 


LORD WIDGERY CJ delivered this judgment of the court: At Essex 
Assizes in October 1970 before Cricuton J the applicant, together with three other co- 
accused called Summers, Irons and Boxcer respectively, pleaded guilty to a number of 
counts of robbery. In the case of the applicant the plea was to all five counts; in the 
case of Irons and Boxcer to a lesset number. The four men were all sentenced to sub- 
stantial terms of imprisonment The applicant was sentenced to ten years’ imprison- 
ment, asking for 16 other offences to be taken into consideration. Summers was 
sentenced to seven years’ imprisonment, Irons to five years’ imprisonment, and Box- 
cer to five years’ imprisonment. The applications for leave to appeal by Summers, 
Irons and Boxcer have already been disposed of by this court and all have been refused, 
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but a similar application with regard to the applicant was adjourned because it 
had a feature not common to the other applications. 

Following on the applicant’s application for leave to appeal against his sentence, 
which was received by the registrar of this court on 13th November 1970, the matter 
was considered by James J as the single judge under the procedure in s 31 of the 
Criminal Appeal Act 1968. James J refused the applicant Ward’s application 
for leave to appeal against sentence, and on 7th January 1971, the applicant was 
informed that this decision had been reached. He was also informed, in accordance 
with the routine procedure, that he had 14 days in which to determine whether 
he would abandon his application for leave to appeal, or whether he would proceed 
to have it heard by the full court. The choice open to him existed by virtue of s 31 (3) 
of the Act, which provides: 


‘If the single judge refuses an application on the part of an appellant to exercise 
in his favour any of the powers above specified, the appellant shall be entitled 
to have the application determined by the Court of Appeal.’ 


The section contains no time limit within which the applicant shall signify his desire 
to have the matter determined by the full court, but that is dealt with by rules. 
Rule 12 of the Criminal Appeal Rules 1968 provides in these terms: 


‘(1) Where a judge of the court has refused an application on the part of an 
appellant to exercise in his favour any of the powers referred to in section 31 (2) 
of the Act, the appellant may have the application determined by the court by 
serving a notice in Form 15 on the registrar within fourteen days, or such longer 
period as a judge of the court may fix, from the date on which notice of the 
refusal was served on him by the registrar. 

‘(2) A notice in Form 15 shall be signed by, or on behalf of, the appellant. 

‘(3) If the notice is not signed by the appellant and the appellant is in custody 
the registrar shall, as soon as practicable after receiving the notice, send a copy 
of it to the appellant. 

‘(4) If such a notice is not served on the registrar within the said 14 days 
or such longer period as a judge of the court may fix, the application shall be 
treated as having been refused by the court.’ 


Accordingly, on 7th January 1971, the applicant was properly informed by the 
registrar that he had 14 days, in effect, in which to make up his mind whether to 
have his application brought before the full court under s 31 or to abandon it. In 
fact the applicant did neither. He took no positive step consequent on that notice, 
and on 29th January, the period of 14 days having then passed, the applicant was 
notified that the refusal by the single judge took effect under r 12 (4), and that his 
application must now be regarded as refused by the court. 

On 11th February 1971 the applicant wrote to the registrar, referred to his previous 
application, and used these words: 


‘Due to an extreme state of worry caused by my trial, subsequent sentence 
and failure of my appeal, I was neglectful in renewing my appeal by this given 
date (20.1.71). I now respectfully request that, although this application for 
leave to renew my appeal is 21 days late, it would please be acceptable even now. 
I regret the inconvenience caused to you by the error of delay on my part.’ 


So we get the applicant some 21 days out of time seeking to bring his application 
before the court under s 31. The reason why the applicant’s case was not dealt with 
on the earlier occasion on which the court refused the applications of the other 
applicants was that it was thought necessary to go closely into the power of the court 
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to extend the time in which an application can be brought to the court if such applica- 
tion for an extension was made after the expiry of the original 14 days. Accordingly 
the applicant’s application was adjourned until this day and the court is much 
indebted to counsel for the assistance which they have given. 

The primary question which one must ask oneself in deciding whether the court 
retains power to extend the time in these circumstances is to ask whether that is the 
meaning and effect of the language in r 12. If the effect of the language in r 12 is to 
limit the court’s exercise of the power, then there may be all manner of arguments 
about whether the rule is or is not ultra vires. One does not reach that point in 
considering the problem unless the language of the rule by itself would prevent 
the court from extending the time once the 14 days have already run. So we must 
first look again at the language of r 12 (1) and see whether it has that effect. 

The first thing to be observed, in the judgment of the court, is that the longer period 
which may be fixed within which the applicant’s application under s 31 is to be made 
is a period which may be fixed by a judge of the court. It is not, in our judgment, as a 
matter of construction right to take the view that the power to extend the time 
is a power residing only in the particular judge who refused the application in the 
first instance. No doubt it is open to that judge to extend the time in an appropriate 
case, but on the plain language of the rule we consider that a similar power is open to 
any judge of the court, and since each of the three of us is a judge of the court, each 
of the three of us enjoys the power of extending time given by r 12. 

The next problem is to decide whether the power to extend the time evaporates 
at the end of the 14 days, or whether it can be exercised retrospectively after the 
14 day period has expired. Again as a matter of construction of the rule we have come 
to the conclusion that there is no reason to restrict the period within which an 
extension may be sought to the period of 14 days initially mentioned. It is by no 
means uncommon, when a power to dispense with a time provision is given by 
statute, to provide that the extension may be effected whether it is applied for within 
or without the initial period of time. Indeed, as was pointed out in argument, under 
s 18 of the 1968 Act the provisions with regard to time in which the initial application 
for leave to appeal must be made are capable of extension by the court, and by 
s 18 (3) the time for giving notice may be extended either before or after it expires. 
We can see no reason why a similar approach should not be inade to r 12, and 
accordingly we construe the rule as meaning that the time for making an application 
to bring a refusal before the full court under s 31 can be extended by any judge of 
the court, and can be extended at any time, that is to say, either before the 14 days 
period has expired, or after. Needless to say, the court’s discretion will be affected 
by the circumstances in which the delay in making the application arose, but as a 
matter of jurisdiction we find no time limit in r 12 (1) to prevent the making of an 
application for an extension of the kind which counsel now seeks to make on behalf 
of the applicant. 

It is appropriate, before passing on to the next stage of the argument, to observe 
that this conclusion seems to us to be in no way in conflict with the well settled 
practice of the court that where an applicant has abandoned his application, it is 
not open to the court to re-open the matter unless in the particular circumstances 
of the case the abandonment is shown to be no real abandonment at all. The attitude 
of the court to an abandoned application is a wholly different thing, and we are not 
of the opinion that the conclusion which I have just expressed on the meaning of 
r 12.(1) has any consequence at all in regard to abandonment cases. 

Moving on, then, from the conclusion that the power exists in this court to extend 
the time, the next question is whether, as a matter of discretion, we ought to exercise 
the power in favour of the applicant. Of course, it is necessary that time limits 
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should be treated with respect, and in considering whether a time limit shall be 
extended, one has to have regard to the circumstances of the case and the merits 
of the excuse put forward for not adhering to the original limit in the first instance. 
The applicant’s letter, which I have read in full, really gives no explanation of his 
being 21 days out of time in making the application. He clearly appreciated when 
served with the notice what his position was, and a long time had expired since the 
trial and since the initial post-trial shock might have worn off. We can really see 
nothing in the language used by the applicant to justify the exercise in his favour 
of the discretion which we are convinced we have, and the ultimate decision on 
this application will be that the court declines to extend the time under r 12 (1) 
within which the application to the court is to be made. 

It is only right, however, before leaving the matter, to say that these offences 
were exceedingly grave offences, that the applicant on the face of the simple facts 
of the case was clearly more culpable than the other three, and it seems to this 
court that there was really no prospect of the applicant’s sentence being reduced 
even if the application had been acceptable on the principles which I have described. 
But be that as it may, the decision of the court is to refuse the applicant’s application 
for the extension of time under r 12 (1) to bring the matter before the full court. 


Application refused. 
Solicitors: Registrar of Criminal Appeals; Solicitor, Metropolitan Police. 


T.RE-B. 


COURT OF APPEAL (CRIMINAL DIVISION) 
(Lorp Wipcery, CJ, O'CONNOR AND Lawson, JJ) 
29th July 1971 
R v DOHERTY 


Criminal Law—Appeal—Application for leave—Refusal by single judge—Right to have 
application determined by full court—Time limit of 14 days—Extension of time—Power 
rarely to be exercised—Criminal Appeal Act, 1968, s 31 (3)—Criminal Appeal Rules, 
1968, Yr 12 (1), (4). 

Although there is power to extend the time within which an applicant whose application 
for leave to appeal has been refused by the single judge must renew his application to the 
full court, the power will rarely be exercised and only in a case out of the ordinary where 
the applicant has an excuse for not having renewed the application within the 14 days 
specified by r 12 of the Criminal Appeal Rules, 1960. 


APPLICATION for leave to appeal against sentence. 

On 17th February 1971 at Warwick Assizes the applicant, Lawrence Maynard Gra- 
ham Doherty, was convicted of unlawful wounding and sentenced to two years’ 
imprisonment. On 17th March 1971 he applied for leave to appeal against conviction 
and sentence. He abandoned his application against conviction on 19th March 1971 
and, on 20th May 1971, his application against sentence was refused by Pautt, J. The 
applicant did not renew his application for leave to appeal against sentence within 14 
days as required by r 12 of the Criminal Appeal Rules 1968. Later he applied for the 
time to be extended to allow him to renew his application. 


The applicant did not appear. 
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LORD WIDGERY CJ delivered this judgment of the court: The applicant 
was convicted at Warwick Assizes on 17th February 1971 of unlawful wounding and 
he was sentenced to two years’ imprisonment. On 17th March he gave notice of 
application for leave to appeal against conviction and sentence. On 19th March he 
abandoned his application for leave to appeal against conviction, but his application 
for leave to appeal against sentence was still in force. 

This matter came before the single judge, Paut, J, on 20th May 1971, when he 
refused the application for leave to appeal against sentence and ordered that 60 days 
of the time spent in custody was not to count towards that sentence. The applicant 
was notified of the single judge’s decision, but did not renew his application to the full 
court within 14 days as required by r 12 of the Criminal Appeal Rules 1968. On 
19th July he applied by letter to the registrar of this court, as the court understands 
it, for leave to withdraw the abandonment of his application for leave to appeal 
against conviction, and also seeking to renew his application for leave to appeal 
against sentence to the full court. 

Meanwhile, on 6th July this court had decided as a matter of principle that it has 
jurisdiction to extend the time under r 12 within which an applicant must renew 
his application to have it heard by the full court. That is a decision in the case of R v 
Ward (1). The principle therefore is established that, although the applicant did not 
apply to have the matter referred to the full court within the 14 days prescribed 
by r 12, yet this court has power to extend that time if it thinks fit. 

The question for us today therefore is whether we ought to exercise that power. 
The court would wish to say that in general principle the power to extend time under 
r 12 should be very rarely used. It must be remembered that before this question 
can arise the applicant must have given notice of his application for leave to appeal, 
the necessary transcripts and papers will have been prepared, the matter will have 
been before the single judge and the applicant will have received the single judge's 
decision. In those circumstances, as it seems to us, the situation will be very rare in 
which it is appropriate or proper to grant the applicant an extension of the 14 days 
which the rules prescribe in which he is to make his final decision. 

The only issue which arises when an applicant seeks to extend the time is whether 
he has excuse for not having renewed within the specified 14 days, and only in cases 
quite out of the ordinary does this court contemplate that such an excuse will be 
forthcoming in such circumstances. Now the excuse put forward in this present case 
is that when the applicant received notice of the single judge’s decision he sought 
an interview with the prison governor of the prison in which he was then serving 
his sentence and he says that he was advised by the prison governor that his proper 
course was not to renew his application to the court but to petition the Home 
Secretary. That he did petition the Home Secretary is clear. It is not possible for 
us in the circumstances to reach a positive conclusion whether he is telling the 
truth when he says that he was so advised by the prison governor, but we think in his 
case that we ought to give him the benefit of the doubt and assume that that is 
factually correct. On that assumption he has in our opinion an excuse for not having 
renewed his application within due time. 

On those assumed facts he was misled and accordingly can justifiably come before 
this court and invite us to extend the time. In the exercise of our discretion we shall 
grant that application, that is to say, we shall extend the time under r 12 within 
which the matter may be referred to the full court until 21st August 1971. I should 
add that the extension of time so granted is confined to the application for leave 
to appeal against sentence. The application for leave to appeal against conviction 
has been abandoned and on the authorities there is no ground whatever on which 
the court could interfere with that. Application granted. 

(1) ante p, 585 T.R.F.B. 
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COURT OF APPEAL (CRIMINAL DIVISION) 
(FENTON ATKINSON AND STEPHENSON, LJJ AND LAWTON, J) 
15th, 17th June 1971 
R v HILTON 


Criminal Law—Evidence—Joint trial—Right of counsel for one defendant to cross-examine 
co-defendant—Need for evidence of co-defendant to be adverse to defendant. 
On a joint trial counsel for one of two or more co-defendants has the right to cross- 
examine a co-defendant who has given evidence whether or not such evidence has been 
in any way adverse to his client. 


AppgaL by Keith Hilton against his conviction at Manchester Crown Court with 
nine others of aiding and abetting an affray, when he was sentenced to 18 months’ 


imprisonment. 


H A Kershaw for the appellant. 
D M Sumner for the Crown. 
Cur adv vult 


17th June. FENTON ATKINSON LJ read this judgment of the court: The 
appellant was one of ten men convicted on 15th January 1971 before his Honour 
Judge Steel at Manchester Crown Court of aiding and abetting an affray. The 
appellant was sentenced to 18 months’ imprisonment and the nine others were 
sentenced to various terms of imprisonment or Borstal training. They all appeal 
to this court on a point of law on certificate of the trial judge and we heard the 
appellant’s case as a test case. 

The case concerned an outrageous and terrifying affray when a gang of between 
20 and 4o youths in leather suits arrived on their motor-cycles at a dance at a club in 
Bury. Not only did they smash up the premises where the dance was taking place, 
but they also used gross violence both to men and girls taking part in the dance. 
It was as bad a case of this kind as one could imagine. 

Seven counsel appeared for the defence of these ten accused, one of the counsel 
representing four of the accused. Each of the accused had his own special points to 
raise in defence. The point in the case for consideration at this hearing arises in this 
way. The first accused gave evidence-in-chief in his own defence. In his evidence 
he was merely defending himself and his evidence in no way reflected adversely on 
any of his co-accused. At the end of his evidence-in-chief counsel for a number of 
the other accused wished to cross-examine in order to elicit matters favourable to 
their clients. At that stage the learned judge intervened and said: ‘Has he said 
anything about your client?’ and counsel said: “There are matters I want to ask 
him.’ The judge: ‘Your right to cross-examine arises if he gives evidence which 
implicates your client’. 

At this point counsel who was appearing for the appellant joined in the argument 
and from there on seems to have taken the leading part in pursuing the argument on 
behalf of all the counsel engaged in the case in order to avoid a multiplicity of sub- 
missions. The judge, however, said that in all the years he had been sitting in 
criminal courts he had always held that a co-accused only had the right to cross- 
examine another accused if that other accused gave evidence in some way adverse 
to the party wishing to cross-examine. He went on to point out that if any accused 
wished to have the support of a co-accused he could call him as a witness. Counsel 
for the appellant said that that might mean in the current case each accused being 
called into the witness box some 16 times, as there were originally 16 accused. The 
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judge remained firm in his ruling that there was no right at all to cross-examine the 
witness unless that witness had given evidence against the particular co-accused wish- 
ing to cross-examine. Counsel for the appellant returned to this submission on the 
following day, but the trial judge, adhered to his ruling and gave a careful and con- 
sidered judgment to the effect already indicated. It is against that ruling that all the 
appellants now appeal on the certificate of the trial judge. All the counsel concerned 
have indicated that they had matters to put to various of the co-accused in the hope of 
eliciting matters favourable to their own clients. 

In our view, the ruling of the judge was wrong. The experience of each member 
of this court, both at the Bar and on the Bench, is that counsel for one of two or 
more co-accused has for many years past invariably been allowed to cross-examine 
a co-accused who has given evidence whether or not such evidence was in any way 
adverse to his client. There was a time when such cross-examination had to be 
advanced with discretion if counsel wished to retain the right to the last word to 
the jury and it may be that in earlier days the practice of the criminal courts was 
what the commissioner has ruled that it still is (see e g R v Hadwen (1)) but we are 
all quite satisfied that the practice to allow such cross-examination is well established 
in our courts and that it is necessary for justice to be done. 

This can be illustrated as follows. A and B are charged with an offence and are 
separately represented. A gives evidence in his own defence making no mention 
of B. B’s counsel knows that there is in fact important evidence that A can give in 
B’s favour. If he cannot elicit that matter in cross-examination he has no right to 
call A to give evidence a second time as A is not a compellable witness and may be 
unwilling for a number of reasons to give evidence for a second time. Clear though 
we believe the established practice to be, it is true, as Professor Cross points out in 
his book on Evidence (3rd Edn., 1967, p 212), that the only authority supporting the 
right to cross-examine in such cases consists of dicta in the House of Lords in Murdoch 
v Taylor (2) although such a rule has been recognised both in South Africa (see State 
v Langa (3)) and Rhodesia (see Nyensi v R (4)). On the other hand, there is Scots 
authority to the contrary in Gemmel and M’Fadyen vy MacNiven (5). In Murdoch v 
Taylor (2), Lorp Morris oF Bortu-y-Gest said: 


‘It may be noted that if A and B are jointly charged with the same offence 
and if A chooses to give evidence which is purely in defence. of himself and is 
not evidence against B he may be asked questions in crqss-éxamination by B 
notwithstanding that such questions would tend to criminate him (A) as to 
the offence charged. In similar circumstances B would be likewise placed; 
but questions of the kind denoted by s 1 (f) of the Criminal Evidence Act, 1898, 
could not be put. No doubt during any such cross-examination a judge would 
be alert to protect a witness from being cajoled into saying more than it was 
ever his plan or wish or intention to say.’ 


Lorp Pearce took the same view. He said: 


‘Two obvious examples occur to one of situations in which the judge ought 
to use a discretion to refuse an accused’s request to introduce a co-accused's bad 
character. The first is where that accused’s counsel has deliberately led a co- 
accused into the trap, or has, for the purpose of bringing in his bad record, put 
questions to him in cross-examination which will compel him, for the sake of 


(1) 66 JP 456; [1902] 1 KB 882. 
(2) 129 JP 208; [1965] 1 All ER 406; [1965] AC 574. 
(3) 1963 (4) SA 941. 
(4) [4962] .R & N 271. 
(5) 1928 JC 5. 
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his own innocence, to give answers that will clash with the story of the other 
accused, or compel him to bring to the forefront implications which would 
otherwise have been unnoticed or immaterial.’ 


In that passage Lorp Pearce clearly assumes a right to cross-examine before evidence 
has been given against the client of the cross-examiner. 

We agree entirely with the statement of the South African judge, Harcourr J, in 
State v Langa (3), quoted by Professor Cross, when he said: 


“An accused ought, if a fair trial is what is aimed at, to be at liberty to cross- 
examine a co-accused or any witness called by him who may not have inculpated 
him in any way in order to establish facts which may tend to support the alibi.’ 


In our view the right to question co-accused for which counsel were contending in 
this case was necessary for justice to be done. No doubt in such a situation counsel 
would be careful in framing their questions for fear that if couched in too leading 
a form the impression on the minds of the jury might be weakened, but we have 
no doubt that the right to such cross-examination existed and was wrongly refused 
in this case. Accordingly, as we have already announced, we allow the appeal of 
the appellant and also the nine other appeals, being all of the opinion that it is 
quite impossible to apply the proviso in the circumstances of this case. 


Conviction quashed. 


Solicitors: Registrar of Criminui Appeals; Fredk Howarth, Son ¢ Maitland, Bury, 
Lancs. 
T.R.E.B. 
(3) 1963 (4) SA 941. 


QUEEN’S BENCH DIVISION 
(Lorp ParKER, CJ, SACHS AND WIpGERY, JJ) 
23 February 1966 
BAKER v COLE 


Road Traffic—Disqualification—Mitigating circumstances—Personal circumstances—Cir- 
cumstances concerned with the offence—Road Traffic Act 1962, s 5 (3). 

Mitigating circumstances which, under s 5 (3) of the Road Traffic Act, 1962, entitle a 
court to refrain from disqualifying from holding a licence an offender in whose case two 
previous convictions within the previous three years have been endorsed on his licence 
may include both circumstances personal to the offender (such as hardship and lack of 
public transport) and circumstances concerned with the offence, but the fact that the 
offender drove on an open road at a prohibited speed without involving any element 
of special danger cannot be a mitigating circumstance. 


Case Statep by justices for the county borough of Northampton 

On 8th October 1965, the justices convicted the respondent, Derek Frederick Cole, 
of driving a motor vehicle on a restricted road at a speed exceeding 30 miles an hour, 
contrary to s 19 of the Road Traffic Act 1960. They fined the respondent and ordered 
his licence to be endorsed, but, although he had within the three years preceding 
the commission of the offence been convicted on two occasions of offences specified 
in Part II of Sch 1 to the Road Traffic Act 1962, they refused to disqualify him as, 
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in their view, there were mitigating grounds under s 5 (3) of the 1962 Act. The 
prosecutor Baker, appealed. 


David Barker for the appellant. 
The respondent did not appear. 


LORD PARKER CJ: This is an appeal by way of Case Stated from a decision of 
justices for the county borough of Northampton who convicted the respondent of 
driving a motor vehicle on a road being a restricted road at a speed exceeding 30 mph, 
contrary to s 19 of the Road Traffic Act 1960. They imposed a fine and ordered the 
respondent’s licence to be endorsed and they refused to disqualify. 

The matter had been dealt with under the special procedure whereby the respon- 
dent put in a plea of guilty, but when his licence was looked at it was found that 
within the previous three years he had already been convicted twice of offences 
specified in Part I or Part II of Sch 1 to the Road Traffic Act 1962. Section 5 (3) 
of that Act provides: 


“Where a person convicted of an offence specified in the said Part I or the 
said Part II has within the three years immediately preceding the commission 
of the offence and since the commencement of this Act been convicted on not 
less than two occasions of an offence specified in those Parts, and particulars 
of the conviction have been ordered to be endorsed in accordance with s 7 of 
this Act, the court shall order him to be disqualified for such period not less than 
six months as the court thinks fit, unless the court is satisfied, having regard to 
all the circumstances, that there are grounds for mitigating the normal conse- 
quences of the conviction . . .” 


That being the position, the justices adjourned the case for the attendance of the 
respondent, and when the matter was heard again they had the evidence of the 
respondent before them. They came to the conclusion that this was not a case for 
disqualification for a number of reasons: 


‘(a) That the respondent is a craftsman in the printing trade and his type of 
work is not readily available in any other works in Northampton. (b) That the 
respondent's printing job requires his attendance at work at times when public 
transport is not running. (c) That an accident suffered by the respondent 
disables him from riding a bicycle. (d) That the respondent cannot walk to his 
work because he lives too far away. (e) That the only means of transport which 
will enable the respondent to retain his job is motor transport. (f) That, if the 
respondent were disqualified from driving, this would be equivalent to dismissal 
from work and we considered this to be a special mitigating circumstance. (g) 
That the respondent's offence was to drive at a speed in excess of 30 m.p.h. That 
the road on which the offence was committed was a broad suburban highway 
and there was no suggestion in this case that the respondent drove without care 
or consideration for other road users or that there was any element of special 
danger in driving at a speed of 45 m.p.h.’ 


In my judgment, the justices were perfectly entitled to act as they did. It is true 
that the first six circumstances which they say they took into account are circumstances 
personal to the offender and not to the offence. Accordingly they would not rank 
as special reasons. As to that, it is to be observed that s 5 (3) is saying, not that there 
shall be disqualification unless the court for special reasons thinks otherwise, but that 
the court shall order him to be disqualified unless the court is satisfied that there are 
grounds for mitigating the normal consequence. It is quite clear that in the ordinary 
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way mitigating circumstances are largely circumstances pertaining to the offender, 
and the justices were perfectly entitled to take those matters into consideration. The 
seventh ground, however, is not a mitigating circumstance in the sense of being a 
circumstance particular to the offender but is more like a special reason. It has 
been suggested by counsel for the appellant that one can, as it were, put mitigating 
circumstances under s 5 (3) and special reasons which appear in s 5 (1), in, as it were, 
watertight compartments, and that something which is a special reason cannot 
be a mitigating circumstance. I see no ground forconfining mitigating circumstances 
in that way. It seems to me that the circumstances concerned with the offence as 
opposed to the offender may equally be mitigating grounds. 

Having said that, I would like to observe that the justices in considering matters 
such as the offence being committed on the open road, should give little if any weight 
to such a consideration, bearing in mind that the mischief aimed at by this subsection 
is the man who commits maybe a series of offences all comparatively trivial in 
themselves. Subject to that warning for the future, I think the justices were entitled 
to take into consideration all these matters and I would dismiss this appeal. 


SACHS J: I agree and would only add an observation in relation to the last 
matters mentioned by Lorp Parker CJ. In this particular case there is nothing in 
the statement of facts before us to show what were the other offences for which the 
respondent had been convicted under Parts I or II of Sch 1 to the Road Traffic Act 
1962. From the form, however, in which the Case is stated I would assume that those 
two offences were unlikely both to have been for exceeding the speed limit. Had 
this been a third case of exceeding the speed limit, and then the matter relied on 
as mitigating ground had been solely the one mentioned in s 5 (3), I for my part 
might well have hesitated before saying that it was something on which the justices 
could act. It seems to me that one always must look at the mischief of the Act and 
next at the particular offences which the person who is convicted had committed 
before the offence under consideration, as well as the offence under consideration 
itself. Then it may well be that there are occasions when to say simply in effect “well, 
he did nothing worse than exceed the speed limit’, is not of itself a mitigating ground 
in relation to a speed limit offence. 


WIDGERY J: | also agree with the order proposed. 
Appeal dismissed. 


Solicitors: Cummings, Marchant & Ashton, for R C Beadon, Northampton. 


T.R.F.B. 
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QUEEN’S BENCH DIVISION 
(Lorp Wincery, CJ, O'CONNOR AND Lawson, JJ) 
2oth, 21st July 1971 
WOODAGE v LAMBIE 


Road Traffic—Disqualification—Mitigating circumstances—Circumstances which may be 
considered—Triviality of previous convictions—Road Traffic Act, 1962, s 5 (3). 

The defendant pleaded guilty at a magistrates’ court to driving a motor vehicle on a 
restricted road at a speed exceeding 30 miles an hour, contrary to s 4 of the Road Traffic 
Act 1960, and s 71 (1) of the Road Traffic Regulation Act 1967. During the three years 
immediately preceding the offence he had been convicted on two occasions of speeding 
offences and the convictions had been endorsed on his licence. Justices allowed him to 
adduce evidence to show that the two previous offences were of a trivial nature, involving 
speeds of 34 and 37 miles an hour respectively. On the basis of that evidence they 
held that there were mitigating grounds within the meaning of s 5 (3) of the Road Traffic 
Act, 1962, for not disqualifying the defendant. On appeal by the prosecutor, 

Hep: (O'Connor, J. dissenting) as s 5 (3) of the Act of 1962 was aimed primarily, not 
at the gravity of the offences committed, but at the repetition of those offences during a 
comparatively short period, the relative triviality of the offences was not a matter to 
what weight should be given in deciding whether mitigating grounds existed: accordingly, 
in the present case the evidenc tending to show the triviality of the previous offences 
should not have been admitted and the case must be remitted to the justices for 
reconsideration. 


Case Sratep by Reading justices. 

On 1st December 1970 an information was preferred by the appellant, Harold 
Woodage, against the respondent, Robert Lambie, charging that he on 15th November 
1970 in the county borough of Reading drove a motor vehicle on restricted roads 
called Peppard Road and Buckingham Drive at a speed exceeding 30 miles per hour, 
contrary to s 4 of the Road Traffic Act 1960 and s 71 of the Road Traffic Regulation 
Act 1967. 

At the hearing of the information at Reading Magistrates’ Court on 4th January 
1971 the respondent pleaded guilty, but the justices found that there were grounds 
for mitigating the normal consequences of the conviction under s 5 (3) of the Road 
Traffic Act 1962, and, therefore, thought fit not to order him to be disqualified. 
They fined him [20 and ordered his licence to be endorsed. The prosecutor appealed. 


D H Farquharson for the appellant. 
D Morton-Jack for the respondent. 


LORD WIDGERY CJ: This is an appeal by Case Stated from justices for 
the county borough of Reading in respect of their adjudication as a magistrates’ 
court at Reading on 5th January 1971. On that date an information was preferred 
by the appellant prosecutor against the respondent that he on 15th November 1970 
in the county borough of Reading drove a motor vehicle on restricted roads at a 
speed exceeding 30 mph, contrary to s 4 of the Road Traffic Act 1960 and s 71 of 
the Road Traffic Regulation Act 1967. 

The justices, having heard the case on a plea of guilty, were informed that the 
respondent had driven a motor vehicle on a restricted road at a speed of 50 mph, 
the appropriate limit I understand being 30 mph. Accordingly, a conviction was 
entered and it then appeared that the respondent had been convicted on two previous 
occasions of offences of speeding, and the question of his being subject to mandatory 
disqualification under the so-called totting up procedure in s 5 (3) of the Road Traffic 
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Act 1962 was considered by the justices. They found correctly that there were two 
previous speeding offences where an order had been made that the respondent’s 
licence should be endorsed, and it was therefore evident that they had to consider 
the terms of s 5 (3) which provides: 


“Where a person convicted of an offence specified in the said Part I or the said 
Part II has within the three years immediately preceding the commission of the 
offence and since the commencement of this Act been convicted on not less 
than two occasions of an offence specified in those Parts and particulars of the 
convictions have been ordered to be endorsed in accordance with section seven 
of this Act, the court shall order him to be disqualified for such period not less 
than six months as the court thinks fit, unless the court is satisfied, having regard 
to all the circumstances, that there are grounds for mitigating the normal conse- 
quences of the conviction and thinks fit to order him to be disqualified for a 
shorter period or not to order him to be disqualified.’ 


So the necessary ground work had been laid, and the justices were required to dis- 
qualify for six months under that subsection unless they were satisfied, having regard 
to all the circumstances, that there were grounds for mitigating the normal 
consequences of the conviction. 

The respondent sought to mitigate under the terms of that subsection by calling 
evidence as to the circumstances of his two preceding offences. In particular, he 
sought to give evidence that the speed at which he had been travelling on the 
two previous occasions was in one instance 34 mph and in the other instance 37 mph. 
His purpose obviously was to impress on the justices that the two previous offences 
had been of a relatively trivial kind and accordingly he was intending to use that 
material in mitigation under s 5 (3). Objection was taken before the justices by the 
appellant that they ought not to hear evidence from the respondent in regard to the 
circumstances of the two previous offences, but the justices concluded that such 
evidence was admissible, basing themselves I think largely on the fact that the sub- 
section enjoins them to have regard to all the circumstances. They overruled the 
appellant’s objection, they heard the evidence in regard to the earlier offences, and 
they decided that there were grounds for mitigating the normal consequences of the 
third conviction. They therefore determined not to order him to be disqualified 
under s 5 (3), and they used the following terms: 


‘In view of what you have told us about your two previous convictions we find 
there are mitigating grounds and we shall not disqualify you.’ 


The question which arises in this case is whether the justices came to a correct 
decision in law in holding that evidence of the circumstances attending the previous 
convictions of the respondent was admissible in determining whether there were 
grounds for mitigating the normal consequences of the commission of the subsequent 
offence. This is a section in constant application, it has been on the statute book for 
some nine years, but there is a perhaps remarkable lack of authority as to what are 
mitigating circumstances and how the court should face the question posed in the 
subsection if the offender seeks to mitigate. We have been referred to a decision in 
this court, Baker v Cole (1). It was heard on 23rd February 1966 and its principal 
interest, if I may so describe it, is its recognition that circumstances which amount 
to grounds for mitigation under s 5 (3) are not the same as circumstances which 
constitute special reasons in other parts of the same legislation. In particular, Baker v 
Cole recognises that circusnstances peculiar to the offender rather than to the offence 
may amount to mitigating circumstances. That, however, is not the point with 


(1) ante p. 592. 
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which we are concerned, and I refer to Baker v Cole for the words of Lorp ParKER CJ 
with which he concludes his judgment when he said this: 


‘I would like to observe that the justices, in considering matters such as the 
offence being committed on the open road, should give little if any weight 
to such a consideration, bearing in mind that the mischief aimed at by this sub- 
section is the man who commits maybe a series of offences all comparatively 
trivial in themselves.’ 


I would respectfully adopt that language with which I entirely agree. The road 
traffic legislation contains adequate powers to provide adequate periods of disquali- 
fication for those who commit serious traffic offences. I agree with Lorp Parker CJ 
in his view that s 5 (3) is primarily concerned with the man who does not commit 
serious offences but who commits offences very frequently. It is aimed not so much 
at the gravity of the offences committed but the repetition of those offences during a 
relatively short period. Consequently, in my judgment, the purpose of the subsection 
is to say to an offender who has committed two, albeit relatively trivial, offences 
within a short period: “You mustnow be careful because if youcommit another perhaps 
trivial offence within the three years prescribed by the subsection you are liable to 
have a six months’ disqualification from driving.’ If that is the proper way to look at 
it—and I am reinforced as I say by the fact that evidently it was Lorp ParkEr’s 
view of the proper way to look at it—the relative triviality of the three offences is 
not a matter to which weight should be given for the purposes of mitigation. I do 
not attempt to catalogue what are proper matters in mitigation, but I would observe 
that any matters which the offender can put forward as indicative of the third offence 
being contributed to by circumstances outside his control would be a mitigating 
circumstance for present purposes. Suppose on the third offence the offender says, 
‘I was provoked by another motorist; I would not have committed this offence but 
for the provocation’, I can well see the justices might say, “This is mitigation in the cir- 
cumstances; this explains how it came about that he committed his third offence so 
quickly after the other two’. Again, if a doctor is convicted of a speeding offence 
and he says that he was going late at night to an urgent case, this is clearly a mitigating 
circumstance because it helps to excuse or justify the fact that he committed a third 
offence so quickly, and matters of that sort undoubtedly in my judgment are relevant 
to consider under the subsection. But for the reasons which I have endeavoured to 
give, the relative triviality of the first or the second or the third offence is not a matter 
to which weight should be given for the purposes of mitigation. 

Accordingly, in my judgment the evidence tendered in this case which sought to 
show the triviality of the earlier offences was not admissible. Any possible concern 
which the justices may properly have on the third offence for the circumstances of 
the first and the second offences can be adequately met by the information which 
they obtain from the endorsement on the licence. 

In my judgment, therefore, the correct disposal of the present appeal is to say to 
the justices that they were wrong in law in admitting this evidence, and I would then 
allow the appeal and send the matter back to the justices for reconsideration in the 
light of the opinion of this court. 


O’CONNOR J: It is with diffidence that I have the misfortune to find that I 
am unable to agree with the result which Lorp Wincery CJ has just pronounced. 
Section 5 (3) of the Road Traffic Act 1962 shows that the burden of satisfying the 
court that in all the circumstances there are grounds for mitigating the normal con- 
sequences of the conviction are on the defence, and in the present case after objection 





Justice of the Peace and Local Government Review Reports, December 11, 1971. 


598 JUSTICE OF THE PEACE AND Vol. 


by the prosecutor the respondent was permitted to give evidence as to the circums- 
tances in which the two previous offences, which were both offences of speeding, had 
been committed, and the speeds involved. The appellant submits that such evidence 
cannot be adduced by a defendant in order to try and satisfy the court that in all the 
circumstances there are grounds for mitigating the consequences of his conviction 
and that if the court can look at the previous convictions at all it can only look at 
the particulars endorsed on the licence. 

I find myself unable to accept this submission. The problem, as Lorp WincErRy 
has already referred to, was raised in this court in Baker v Cole (1), and I must look at 
that case in a little bit more detail. In that case the justices found that there were 
six matters which were peculiar to the offender and one matter, the last, which I read: 


‘that the respondent’s offence was to drive at a speed in excess of 30 m.p.h 
That the road on which the offence was committed was a broad suburban high- 
way and there was no suggestion in this case that the respondent drove without 
care or consideration for other road users or that there was any element of 
special danger in driving at a speed of 45 m.p.h.’ 


It was pointed out by Lorp Parker CJ in the course of his judgment that: 


‘[This] ground is not a mitigating circumstance in the sense of being a cir- 
cumstance particular to the offender but is more like a special reason. It has 
been suggested . .. that one can, as it were, put mitigating circumstances under 
s 5 (3) and special reasons which appear in s 5 (1) in, as it were, watertight com- 
partments and that something which is a special reason cannot be a mitigating 
circumstance. I see no ground for confining mitigating circumstances in that 
way. It seems to me that the circumstances concerned with the offence as opposed 
to the offender may equally be mitigating grounds.’ 


It is followed by the passage which Lorp Wincery has already read. Sacus J, who 
was a member of the court, had this to say about it: 


‘It seems to me that one always must look at the mischief of the Act and next 
at the particular offences which the person who is convicted had committed 
before the offence under consideration, as well as the offence under consideration 
itself. Then it may well be that there are occasions when to say simply in effect 
“well, he did nothing worse than exceed the speed limit”, is not of itself a 
mitigating ground in relation to a speed limit offence.’ 


Strictly that passage is obiter for the purpose of the decision in this case but I find 
myself in agreement with the construction which Sacus J put on the section. 

I can give my reasons quite shortly. It is I think the law that before passing sen- 
tence for any criminal offence, the court must consider the nature of the offence and 
the antecedents of the defendant, including any propensity to similar offences, and 
the circumstances of the defendant, in order to arrive at the fair and just sentence 
in his case. As I understand the law and practice in criminal cases, it is always open 
to the convicted man to give any explanation as to his antecedents in order to mitigate 
the consequence of the instant offence of which he stands convicted. I look to see 
whether there is anything in the Road Traffic Act 1962, and particularly in s 5, which 
operates to deprive an accused convicted of an offence in Part I or Part II of Sch 1 of 
that Act of his right to give any explanation he wishes when his antecedents are under 
consideration. I can find nothing in the Act which so operates. If his antedecents 
will be before the court in order to assess what penalty other than disqualification 
is fair and just, which is inevitable, for my part I cannot see that the same antecedents 


(1) ante p. 592. 
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together with any explanation of them which are properly before the court, can be 
excluded by the court when they come to consider whether in all the circum- 
stances there are grounds for mitigating the normal consequences of the conviction. 
The use of the words ‘having regard to all the circumstances’ in s 5 (3) points clearly 
in my judgment the other way. For my part, I am not prepared to construe those 
words as if they read ‘having regard to all the circumstances other than the circum- 
stances of the two previous offences’. I would answer the question raised in this case 
that the evidence was admissible and I would dismiss the appeal. 

I only wish to add that where the only matter relied upon by a person such as the 
respondent, convicted for the third time in three years of a speeding offence, are the 
circumstances of the three offences, it must be rare that a court should say that they 
are satisfied that in all the circumstances there are grounds for mitigating the normal 
consequences of the third conviction. 


LAWSON J: I agree with Lorp Wincery CJ, and with the reasons which he 
has given in his judgment. I would add that when the court has to exercise its dis- 
cretionary power to mitigate or avoid the statutory consequences of a further convic- 
tion in cases to which s 5 (3) of the Road Traffic Act 1962 applies, it will have regard to 
all the relevant circumstances. In my judgment, these do not include the circum- 
stances of the previous offences which have brought the subsection into operation. 
There are two particular reasons which move me to this conclusion. First, the 
scheme of the subsection is to attract the statutory consequences of a further con- 
viction as an additional and, in principle, mandatory penalty for that offence. To that 
extent Parliament has circumscribed the exercise of the sentencing powers of the 
court as they are usually employed. There are precedents for this, for example in 
s 5 of the Vagrancy Act 1824, where a man having previously been convicted as a 
rogue and a vagabond is deemed to be an incorrigible rogue, and as an incorrigible 
rogue is dealt with by quarter sessions and exposed to a higher penalty. 

The second reason is that the circumstances of the earlier offences will normally 
be taken into account when those offences were dealt with and will have been 
reflected in the penalties imposed for them. 

I would therefore answer that the evidence in this case was wrongly admitted and 
I agree with the order proposed by Lorp Wincery. 


Case remitted for reconsideration. 


Solicitors: Sharpe, Pritchard & Co, for J Malcolm Simons, Kidlington, Oxford; 


Wellbelove, Parmenter & Diamond, Reading. 
T.R.E.B. 
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QUEEN’S BENCH DIVISION 
(Lorp Wincery, CJ, LyELL AND Cooke, JJ) 
28th June 1971 
DENTON v JOHN LISTER LTD AND ANOTHER 


Customs and Excise—Importation of prohibited goods—Proceedings for forfeiture and con- 
demnation—Allegation that defendants were importers—Proceedings in rem, not in 
personam—Customs and Excise Act, 1952, s 275, Sch 7. 

The defendant company, of which the second respondent was a director, dealt in 
postage stamps, specialising in Commonwealth issues. In or about 1964 the second 
respondent on behalf of the defendant. company decided to compile a catalogue of stamps 
issued in the British Commonwealth in and after 1953. In or about 1964 and 1965 he 
wrote to the postal administrations in all Commonwealth countries (including Southern 
Rhodesia) asking for details of all stamps issued in or after 1953. Both before and 
after February, 1966, the Rhodesian post office sent the company samples of their new 
postage stamps. The stamps were sent free of charge and were used by the respondents 
solely for photographing and catalogue purposes. The respondents did not communicate 
with the Rhodesian post office about the matter after 1964. In November, 1969, the 
appellant, who was an officer of Customs and Excise, seized a number of these stamps. 
It was common ground that the stamps were, by the Import of Goods (Control) Order, 
1954, as amended and the Southern Rhodesia (United Nations Sancations) (No 2) Order, 
1968, prohibited imports and as such liable to forfeiture under s 44 of the Customs and 
Excise Act, 1952. The appellant, in proceedings of forfeiture and condemnation pursuant 
to s 275 of Sched 7 to the Act of 1952, alleged in his complaint that the respondents had 
imported certain goods, namely, Rhodesians stamps, in mint condition originating in 
and consigned from Southern Rhodesia. On the hearing of the complaint the Chief 
Magistrate found that the stamps were imported and that such importation was 
prohibited, but that they had not been imported by the respondents. He, accordingly, 
dismissed the complaint. On appeal, 

Hetp: forfeiture proceedings under Sch 7 to the Act of 1952 were proceedings in rem 
and not in personam, i.e., that the issue which had to be dealt with was whether the 
goods in question were liable to be forfeited, and if so, the identity of the importer was 
not a relevant factor; accordingly, the fact that the information alleged that the respond- 
ents were the importers was surplusage and of no consequence; on his findings of fact 
the Chief Magistrate should have upheld the claim for forfeiture, and the case must be 
remitted to him with a direction that the order of forfeiture siiould be made. 


Case Sratep by Sir Frank Milton, the Chief Metropolitan Magistrate. 

On 16th September 1970 complaints were made by the appellant, Arthur Gilbert 
Denton (an officer of Customs and Excise), against the respondents, John Lister Ltd 
and John Thomas Frederick Lister, charging that on various dates unknown since 
2nd February 1966 John Lister Ltd, of which company John Thomas Frederick Lister 
was a director, imported certain goods, namely, Rhodesian stamps in mint condition, 
originating in and consigned from Southern Rhodesia; that the importation of the 
goods was prohibited by the Import of Goods (Control) Order 1954 as amended 
by the Revocation of Import Licences (Southern Rhodesia) Order and made under 
the Import, Export and Customs Powers (Defence) Act 1939, and the Southern 
Rhodesia (United Nations Sanctions) (No 2) Order 1968; and that the goods were 
liable to forfeiture under s 44 of the Customs and Excise Act 1952. 

On 1oth and 14th November 1969 the goods were seized as being liable to for- 
feiture at 37 Bury Street, London, SW1, the registered office of the first respon- 
dent, in the presence of the second respondent. The respondents gave notice 
of claim that the goods were not liable to forfeiture, and the Commissioners of 
Customs and Excise ordered proceedings for forfeiture and condemnation of the 
goods pursuant to s 275 of and Sch 7 to the Customs and Excise Act 1952. 
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The Chief Magistrate was of the opinion that the stamps were imported and that 
the importation of the stamps was prohibited. He was also of the opinion that the 
stamps had not been imported by the respondents or by either of them. No request 
was made by the appellant to amend the summonses, but he indicated that, if such 
a request had been made, he would not, in the exercise of his discretion, have allowed 
it. He accordingly refused to make the order for which the appellant asked. The 
appellant appealed. 

Gordon Slynn for the appellant. 

The respondents did not appear. 


LORD WIDGERY CJ: This is an appeal by Case Stated against the decision 
of the Chief Metropolitan Magistrate sitting at Bow Street on 12th November 1970 
when he declined to make in favour of the appellant, an officer of Customs and 
Excise, an order for the forfeiture of certain goods alleged to have been irregularly 
imported into this country. Looking at the facts briefly as found by the Case Stated, 
they are these. The respondent company is a dealer in postage stamps and the 
individual respondent is a director of the company. The company has carried on 
business perfectly reputably as a stamp dealer for many years, specialising in the 
wholesale supply of new British Commonwealth stamps. In 1964, when import 
from Rhodesia was not subject to any special prohibition, and when a number of 
import licences were in circulation, the second respondent decided to compile a 
catalogue of stamps issued in the British Commonwealth, and to that end he wrote 
to the postal administration in all the Commonwealth countries, including Southern 
Rhodesia, asking for information about the stamps which had been issued in that 
area in and after 1953, and also seeking assistance to obtain examples of the stamps 
which could be photographed for the catalogue, or alternatively photographs of 
stamps which could be used to that end. The response seems to have been satis- 
factory, and both before and after 2nd February 1966 the Rhodesian post office 
sent sampies of its new issues to the second respondent. The second respondent 
did not solicit any such samples after 1964, but, it having become the habit of the 
Rhodesian post office to supply him, such supply was maintained without his request 
after 2nd February 1966. 

The relevance of 2nd February 1966 is that that was the day on which the Board of 
Trade cancelled the relevant import licences from Southern Rhodesia consequent on 
the troubles of which we all know affecting that country. These samples continued to 
arrive. In 1969 the appellant seized a number of stamps which had been imported 
from Rhodesia since 1966, and claimed under the procedure laid down that they 
should be forfeit as having been irregularly imported. 

I go now to the procedure, which is to be found in the Customs and Excise Act 
1952. Section 44 provides: 


“Where . . . (b) any goods are imported, landed or unloaded contrary to any 
prohibition or restriction for the time being in force with respect thereto under 
or by virtue of any enactment: . . . these goods shall be liable to forfeiture . . .’ 


In reading that extract I have omitted the words not relevant to the present case. It 
is not in issue that after 1966 the import of these goods was contrary to a prohibition 
or restriction contained in an enactment. Where goods are thus improperly imported 
and become liable to forfeiture under s 44, there is a power of seizure conferred by 
$ 275 (1) of the 1952 Act, which provides: 


‘Any thing liable to forfeiture under the customs or excise Acts may be seized 
or detained by any officer or constable or any member of Her Majesty’s armed 
forces or coastguard.’ 
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When seizure thus takes place, the condemnation proceedings are regulated by 
Sch 7 to the 1952 Act. So, pausing there, we have on the facts found the seizure of these 
stamps, they arrived in this country by the means which I have described at a time 
when importation of such stamps was contrary to an enactment, and so the 
appellant’s case was that he had seized them pursuant to s 275. 

Then one goes to look at the procedure in Sch 7. The commissioners are required 
to give notice of the seizure to any person who to their knowledge was at the time of 
the seizure the owner or one of the owners thereof. The first step under para 1 of 
Sch 7 is to alert the owners to the fact that the goods have been seized. It is important, 
for reasons which will appear in a moment, in my judgment that no reference is 
there made in para 1 to the identity of the importer. The obligation to give notice is 
an obligation to give notice to the owner of the goods, regardless of whether he was 
the importer or not, or so it seems to me. I should add that in regard to goods 
obtained by post, which is a description applicable to the goods with which we are 
presently concerned, there is now an amendment whereby the notice under para 1 
of Sch 7 shall be sent to the addressee of the postal packet, but again the same point is 
to be observed, that notice is given to the owner or addressee, not to the importer as 
such. 

Then one finds in para 3 of Sch 7: 


‘Any person claiming that any thing seized as liable to forfeiture is not so 
liable shall, within one month of the date of the notice of seizure or, where no 
such notice has been served on him, within one month of the date of the seizure, 
give notice of his claim in writing to the Commissioners . . .” 


So if the issue is to be raised that the thing detained is not liable to forfeiture, the claim 
making the allegation has to be made under para 3. If no such claim is made, and I 
am looking at para 5 of Sch 7, on the expiration of the relevant period the thing in 
question, i e the thing imported, shall be deemed to have been duly condemned as 
forfeit. But under para 6: 


‘Where notice of claim in respect of any thing is duly given in accordance with 
the foregoing provisions of this Schedule, the Commissioners shall take proceed- 
ings for the condemnation of that thing by the court, and if the court finds that 
the thing was at the time of seizure liable to forfeiture the court shall condemn it 
as forfeited.’ 


At the risk of repetition, I observe again that Sch 7 and the procedure which it lays 
down, is concerned, in my judgment, with the single issue of whether the article in 
question is liable to forfeiture under the Act or the Acts, because there may be others 
relevant in other cases. In this case the question whether the thing is liable to 
forfeiture under the Act is determined by the provisions of s 44, which I have read. 

I must look at the information which gave rise to the proceedings before the 
chief magistrate. It is in no doubt a traditional form. It alleges that the goods in 
question, namely the stamps to which I have referred, were imported by the respon- 
dent company. It goes on to recite that the importation is prohibited by statute, and 
specifies the appropriate statutory regulations, which were not in issue, and then goes 
on to allege that the said goods are thus liable to forfeiture under s 44 of the 1952 
Act. The summons then requires the respondents to be summoned to answer the 
said premises and to make defence thereto. Although in form the summons alleges 
that the respondents were the importers, there is no allegation of a criminal offence 
in this information, nor are the proceedings criminal proceedings against an importer. 
They are forfeiture proceedings under Sch 7 to the 1952 Act. The chief magistrate 
accepted the submission of the appellant that the stamps were imported stamps. 
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There had been some argument apparently to the effect that goods which were sent 
to this country unsolicited were not imported within the meaning of the legislation. 
The chief magistrate held that they were imported, and insofar as that is a decision of 
fact of course the decision is binding in any event. Insofar as it is a decision of law, 
I for my part entirely agree with it. He went on to make another important finding, 
namely that although the stamps had been imported, they had not been imported 
by the respondents or any of them, and again I with respect wholly support that 
conclusion, so far as it is a conclusion of law. 

I think on the facts the receipt in this country of unsolicited stamps was certainly 
not an importation by the respondents, nor is there any attempt on behalf of the 
Crown to produce a contrary decision before us today. What seems to have troubled 
the chief magistrate is that the information contained, as I have said, an allegation 
that the importation had been done by the respondents, an allegation which he found 
to be ill-founded, and he concluded for reasons which I confess are not wholly clear 
from the case stated, that in the absence of an amendment of the information that 
would defeat the appellant’s claim. He was not disposed to allow the amendment, 
and he dismissed the claim on that ground 

It seems to me quite clear that the forfeiture proceedings in Sch 7 are, as counsel 
for the appellant submits, proceedings in rem and not in personam, that is to say, the 
issue which is to be dealt with in forfeiture proceedings is whether the goods in 
question are liable to be forfeited. If they are liable to be forfeited then those pro- 
ceedings are not interested in the identity of the person who imported them. For- 
feiture or no depends on whether the goods were imported contrary to a prohibition. 
The identity of the importer is not a relevant factor, as I see it. Accordingly, in my 
judgment the fact that the information alleged that the respondents were the import- 
ers was surplusage. I would think perhaps in future the form of information might be 
amended to avoid the situation which has arisen in this case, but whether that be done 
or not for the future, the allegation in this information that the importers were the 
respondents was a piece of wholly unnecessary information surplus to the proceed- 
ings, and in my judgment was of no consequence at all. Accordingly I think that the 
chief magistrate on his own findings of fact should have upheld the claim for forfeiture 
made by the appellant. I would accordingly allow the appeal, and send the case 
back with a direction that the order for forfeiture should be made. 


LYELL J: I agree. 


COOKE J: [| also entirely agree. 


Case remitted. 
Solicitor: Solicitor, Customs and Excise. 


T.R.F.B. 
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(Lorp Wincery, CJ, O’ConNor AND Lawson, JJ) 
22nd, 23rd July 1971 
BABBS v PRESS 
Shipping—Pilot—Pilotage district—Offer by licensed pilot—Offer to be made or com- 
municated in relation to particular movement of ship—Simultaneous offer to number of 
ships—Pilotage Act, 1913, s 30 (3)—London Pilotage District Bye-Laws, Part IX, byelaw 2. 

By s 30 (3) of the Pilotage Act 1913: ‘If in any pilotage district a pilot not licensed for 
the district pilots or attempts to pilot a ship after a pilot licensed for that district has 
offered to pilot the ship, he shall be liable [to a penalty].’ 

The respondent, a waterman licensed for the Gravesend reach of the Thames, but 
not a pilot licensed for the London pilotage district, piloted a vessel of 26,634 tons 
gross from Tilbury grain terminal to Tilbury landing stage approximately two nautical 
miles. He did this so that the ship could change moorings for repairs to be carried out. 
Both the terminal and the landing stage were within the London pilotage district. At 
the material time the Trinity House pilot station on the river at Gravesend had displayed 
on it a readily visible metal flag bearing the word ‘pilots’, which was intended as an 
offer of pilotage on behalf of the licensed pilots who were offering their services there. 
The pilot station was almost opposite to, and visible from, Tilbury landing stage, and 
there were at the material time licensed pilots available offering their services and ready, 
able and willing to pilot the ship in question. There was, however, no evidence that, 
while the respondent was piloting the ship, any licensed pilot had actually approached 
him and requested to supersede him, and, apart from any knowledge which the defendant 
might have had of the flag and its intended meaning and of the pilots at the pilot station, 
there was no direct evidence that he knew of any offer of pilotage. An information was 
preferred against the respondent charging him with an offence under s 30 (3) of the 
Act of 1913. The justices, who had no direct evidence of the precise course which the ship 
took or the distance which it actually travelled, found that there was no case for the 
respondent to answer on the ground (inter alia) that, while the flag at the pilot station 
would be a general offer of pilotage, there must be a specific offer by a licensed pilot, 
of which the respondent was aware, to constitute an offence under s 30 (3). They, 
accordingly, dismissed the information. On appeal by the prosecutor, 

Hetp: as the ship was ‘being moved for the purpose of changing from one mooring 
to another’, she was, by virtue of byelaw 2 of Part IX of the London Pilotage District 
Bye-Laws made under s 32 of the Pilotage Act, 1913, not to be deemed to be ‘ navigating 
in the district’ and, accordingly, no question arose of her being under the control of a 
pilot whether licensed or unlicensed; the respondent, therefore, could not be guiliy of 
an offence under s 30 (3) and the justices rightly dismissed the information. 

Per Curiam: An offer to provide pilotage for the purpose of s 30 (3) of the Act of 1913 
must be an offer made or communicated in relation to the particular movement of the 
vessel in question. Whether or not in a given case an offer has been made relative to that 
particular movement of the vessel is a question of fact, and it is possible for an offer to 
be made simultaneously to a number of vessels at the same time. On the facts of the 
present case the justices were wholly justified in coming to the conclusion that there 
would be no sufficient offer. 

Case Statep by Gravesend justices. 

On oth July 1970 an information was preferred by the appellant, Edward Babbs, 
against the respondent, Bernard Press, charging that he on 14th February 1970, not 
being a pilot licensed for the district, piloted the motor vessel Matilde from Tilbury 
grain terminal to Tilbury landing stage within the limits of the London pilotage 
district after a pilot licensed for the district had offered to pilot the ship, contrary 
to s 30 (3) of the Pilotage Act 1913. 

The justices dismissed the information, and the prosecutor appealed. 


S A Stamler QC and N Bridges-Adams for the appellant. 
R F Stone QC and Geoffrey Brice for the respondent. 
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LORD WIDGERY Cj: This is an appeal by Case Stated from justices for the 
borough of Gravesend in respect of an adjudication on 23rd September 1970 in which 
they held that the respondent, Bernard Press, had no case to answer on a charge 
brought against him under s 30 (3) of the Pilotage Act 1913 in these terms: 


‘that he on the 14th day of February, 1970, not being a pilot licensed for the 
district, piloted the m.v. Matilde from Tilbury Grain Terminal to Tilbury Landing 
Stage within the limits of the London Pilotage District after a pilot licensed for 
the district had offered to pilot the ship contrary to s 30 (3)... 


I will read the subsection in question which provides: 


‘If in any pilotage district a pilot not licensed for the district pilots or attempts 
to pilot a ship after a pilot licensed for that district has offered to pilot the ship, 
he shall be liable in respect of each offence to a fine not exceeding fifty pounds.’ 


The facts found are these, that on the day in question, the respondent, who was 
a waterman licensed for Gravesend Reach of the River Thames but who was not 
a pilot licensed for the London pilotage district by Trinity House, nevertheless 
piloted the vessel in question from Tilbury grain terminal to Tilbury landing stage 
in order to change moorings for repairs to be carried out. She was not a small vessel; 
in fact she was registered in Monrovia with a gross tonnage of something over 26,000 
tons. Tilbury grain terminal and Tilbury landing stage the justices found lie between 
Barking Creek and Gravesend and are within the said pilotage district. At all material 
times and for many years previous thereto, the Trinity House pilot station on the 
river at Gravesend had and had had displayed on it apart from the word ‘Pilots’ a 
readily visible metal pilot flag intended as an offer of pilotage on behalf of the licensed 
pilots who were offering their services there. The pilot station is on the south side 
of the river, almost opposite to and visible from Tilbury landing stage. That makes 
it clear, as has been made clear to us by production of charts, that the pilot station 
referred to is on the bank of the river more or less at the point at which this particular 
movement of this ship terminated. The justices further found that at all material 
times there were licensed pilots available at the pilot station offering their services 
and ready, able and willing to pilot the Matilde as aforesaid. The distance between 
Tilbury grain terminal and Tilbury landing stage could be either a little more 
or a little less than two nautical miles according to how the calculation is made. 

Those are the essential facts as found by the justices, and the issue arises in this 
way. Under the Pilotage Act 1913 provision is made in s Io (1) that: 


‘Subject to the provisions of any Pilotage Order, pilotage shall continue to 
be compulsory in every pilotage district in which it was compulsory at the time 
of the passing of this Act...’ 


So one gets the continued conception of a district or area where pilotage is compulsory. 
Section 11, which is the main provision, as I see it, giving effect to the compulsory 
character of pilotage in this area, provides: 


“(1) Every ship (other than an excepted ship) while navigating in a pilotage district 
in which pilotage is compulsory for the purpose of entering, leaving, or making 
use of any port in the district, and every ship carrying passengers (other than 
an excepted ship), while navigating for any such purpose as aforesaid in any 
pilotage district (whether pilotage is compulsory or not compulsory in that 
district) shall be either—(a) under the pilotage of a licensed pilot of the district; 
or (b) under the pilotage of a master or mate possessing a pilotage certificate 
for the district who is bona fide acting as master or mate of the ship. 
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‘(2) If any ship (other than an excepted ship) in circumstances in which pilotage 
is compulsory under this section, is not under pilotage as required by this section, 
after a licensed pilot of the district has offered to take charge of the -_ the 
master of that ship shall be liable in respect of each offence to a fine . 


So far one has the obligation in sub-s (1) that the ship in such a district shall be under 
the pilotage of a licensed pilot or a master with similar qualifications, and in sub-s (2) 
one gets an offence committed if a ship which should be under pilotage is not so under 
pilotage after a licensed pilot has offered to take charge of the ship. It is important, 
in my judgment, to realise at the outset that the offence, in broad terms, of navigating 
without a licensed pilot can only arise after a licensed pilot has offered to take charge 
of the ship. Subsection (3) contains a list of excepted ships which are not subject to 
compulsory pilotage, and sub-s (4) contains power to make byelaws exempting 
certain types of ships, byelaws which in fact have been made. 

I move from there to s 32 which has as a side note ‘Provision as to ships within 
a harbour, dock etc.’ 


‘(1) A ship while being moved within a harbour which forms part of a pilotage 
district shall be deemed to be a ship navigating in a pilotage district, except 
so far as may be provided by byelaw in the case of ships being so moved for the 
purpose of changing from one mooring to another mooring or of being taken 


into or out of any dock...’ 


The movement from one mooring to another was of course the precise movement 
which the Matilde was carrying out in this instance. Byelaws have been made 
pursuant to s 32, the relevant one being byelaw 2 of Part IX of the London Pilotage 
District Bye-Laws, and this reads: 


\ ship while being moved for the purpose of changing from one mooring 
to another mooring or of being taken into or out of any dock in the part of the 
district between London Bridge and Gravesend shall not be deemed to be 
navigating in the district, and shall accordingly be exempt from compulsory 
pilotage provided that between Barking Creek and Gravesend the above exemp- 
tion shall not apply to ships which are being moved for a distance exceeding 
two nautical miles.’ 


In the court below, the justices took the view that the question of whether the 
unlicensed character of the respondent in this case constituted an offence should be 
dependent on whether the movement in question was one exempted from compul- 
sory pilotage under the byelaw which I have just read. It will be remembered that 
a distance, namely a distance exceeding two nautical miles, is relevant under that 
byelaw, and since the justices were unable to determine as a fact whether this 
particular movement was or was not more than two nautical miles they came to the 
conclusion that the case had not been made out on that ground, and that is the 
primary reason for their refusing to go on with the proceedings. 

But in this court a number of other matters have been raised and indeed, as will 
appear in a moment, the justices themselves have made some helpful contribution 
on other matters as well. Two main arguments arise before us. First of all, it is 
contended by counsel for the respondent that, by virtue of s 32 and the byelaw made 
under it, not only was this particular movement excluded from the compulsory 
pilotage provisions of s 11, but it was really in effect taken out of the Act altogether, 
certainly taken out of the Act so as to prevent the operation of s 30 (3) to this case. 
Alternatively, if that is not right, counsel for the respondent contends that there 
was no offer by a licensed pilot of the kind contemplated by s 30 (3), so that in any 
event the piloting of this ship was not taking place after a pilot licensed for the 
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district had offered to pilot the ship. I will endeavour to deal with the considerations 
which arise under each of those contentions. 

The first thing which I think is quite clear is that where a byelaw is made under 
s 32 and where in consequence of that byelaw a particular movement of a particular 
ship is not to be deemed to be navigating in the district, the result is to exempt the 
person acting as pilot and the master from the general obligations of compulsory 
pilotage under the Act. That is so because s 11, as I have already indicated, begins 
by applying the compulsory pilotage code to a case where a vessel is navigating in a 
pilotage district; hence if by virtue of the byelaw the ship is not navigating in a pilot- 
age district, then the ordinary compulsory provisions in regard to a pilot do not 
apply. It is therefore quite clear that, in a case within the byelaws, a master of a ship 
could take the ship down the river or take charge of the movement and no offence 
would be committed, but although the effects of the byelaw would thus be to excuse 
the piloting of the ship by its master, or member of the crew, it is contended by 
counsel for the appellant that under s 30 if someone who is not a member of the crew 
takes charge of the ship then by virtue of s 30 (1) the right of a licensed pilot to super- 
sede the unlicensed person and the obligation to make way for the licensed pilot 
arises. Section 30 (1) provides: 


‘A pilot licensed for a district may supersede any pilot not so licensed who is 
employed to pilot a ship in the district.’ 


Counsel for the respondent has conceded that so far, for example, as the excepted 
ships are concerned, if the master of an excepted ship who is not himself subject to 
compulsory pilotage restrictions chooses to employ an unlicensed pilot the result 
under s 30 (1) would be to enable a licensed pilot from Trinity House to supersede if 
he wished, and under sub-s (3) it would create an offence on the part of the master if 


having received the offer from the licensed pilot he rejected it. I ought also to read 
s 30 (4) which is of some materiality: 


‘If the master of a ship knowingly employs or continues to employ a pilot not 
licensed for the district to pilot the ship within any pilotage district after a pilot 
licensed for that district has offered to pilot the ship, or, in the case of an outward 
bound ship, without having taken reasonable steps (proof whereof shall lie on 
the master) to obtain a licensed pilot, he shall be liable in respect of each offence 
to a fine not exceeding fifty pounds.’ 


I return to counsel for the respondent’s argument based on s 32. Recognising as 
he does that in cases where pilotage is not compulsory there may nevertheless be the 
right of supersession under s 30 if an unlicensed pilot is employed, he contends that 
by virtue of the byelaw there is no such restriction on unlicensed pilots operating 
within the terms of the byelaw itself. He draws attention to the fact that the effect 
of the byelaw is that a vessel moving from one mooring to another, as in the present 
case, shall not be deemed to be navigating in the district, and he contends that if a 
ship is not navigating thei no question of her being piloted can arise. This part of 
his argument does not derive specifically from the terms of the statute, but derives 
from a common and normal use of language. He says that before anyone can be a 
pilot (who is defined in s 742 of the Merchant Shipping Act 1894 as a person not 
belonging to a ship who has the conduct thereof) the ship must be navigating. The 
ship must be in a condition in which a pilot has some function to perform. Accor- 
dingly he argues that if by virtue of the byelaw this particular ship is not deemed to 
be navigating in the district at all, then no one in charge of her, be it master or anyone 
else, can be a pilot within the meaning of the legislation. He says that this is the 
result of a Parliamentary attempt to recognise certain established rights in the river 
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which existed in such people as the watermen, and so the result of the argument to 
which I have already alluded is that in the absence of any navigation by the ship the 
existence of a pilot for present purposes does not arise at all. Accordingly he says 
that to apply s 30 (3) to this case is to assume that an unlicensed pilot is piloting the 
ship when in fact such an operation is impossible by virtue of the terms of the byelaw 
and the fact that the ship is not being navigated for present purposes. 

Counsel for the appellant sought to meet this by contending that, on a true con- 
struction of the byelaws, the only effect of coming within the byelaw exemption is to 
release the parties concerned from the obligations for compulsory pilotage under 
the earlier provisions of the Act. He drew attention to the similarity of language in 
s 11 to that in s 32 and in the byelaw, and maintains that although the byelaw takes 
this movement out of the compulsory pilotage provisions it does not exempt the 
master and the unlicensed pilot from their obligation under s 30 any more than an 
unlicensed pilot would be exempted who was for the time being in control of an 
excepted ship. 

The point is a very short one and to some extent, in my view, it is a matter of 
impression, but I have come to the conclusion that counsel for the respondent’s 
argument on this is right. I think that as a matter of common sense one ought to 
take the view that if, as in the present case, the ship is not navigating in the district 
at all, then no question of it being under the control of the pilot can arise and no 
distinction therefore falls to be made between unlicensed pilots and licensed pilots 
in this regard. 

That conclusion by itself is enough to dispose of this case, but we have had an 
interesting and helpful argument on the second point which I referred to, and I think 
it is right therefore to express certain views on that, although they must necessarily 
be obiter. In this Act, as I see it—and I think that counsel agree—one has running 
through a general proposition that it is the duty of the pilot to seek out the ship 
rather than the ship to seek out the pilot. Even where the full rigours of compulsory 
pilotage apply it is provided, as I have already said, in s 11 that the obligation to take 
on a licensed pilot does not arise until the offer of a licensed pilot has been made, and 
one can well see the good sense of that, particularly in 1913 when wireless telegraphy 
was in its infancy, because one might well ask how could a master of a ship approach- 
ing a port provide himself with a pilot unless a pilot came forward and offered his 
services. So one does get I think this important principle that the pilot must seek 
out the ship and not the ship seek out the pilot. In other words, I do not think that 
this Act contemplates a situation in which the pilots merely advertise their availa- 
bility, following on which it is the duty of the master to find them. Indeed, if that 
were so, it would be difficult to understand the purpose of s 30 (4) which I have already 
read. An extremely sensible exception was made in the subsection, whereby the 
master of an outward bound ship has got to take steps to get a pilot before he leaves. 
The reason for that no doubt is that the pilots cannot know just when the ship is 
going to sail and cannot be standing by with an offer of pilotage indefinitely. But in 
all other instances, the reverse applies and it seems to me that, if the appellant is 
right in saying that, it is the law that by establishing this base opposite the landing 
stage, flying a pilot’s flag from that base and publishing up and down the river that 
pilots are there available, and by virtue of that they issue in effect a global invitation, 
a global offer, to all masters requiring pilots, that they are available, that would in 
fact be putting the obligation of finding a pilot on the master instead of in the opposite 
direction, and in my judgment it is not open to Trinity House to support a general 
offer in those wide terms and circumstances. In my judgment, an offer for the 
purposes of s 30 (3) must be an offer made or communicated in relation to the 
particular movement of the vessel which is in question here. 
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Whether or not in a given case an offer has been made relative to the particular 
movement of the vessel will of course be a question of fact. I recognise that in many 
instances an offer may be made simultaneously to a number of vessels at the same 
time. One visualises a pilot cutter going out from a port, flying the appropriate 
signals to indicate that it is a pilot cutter, and thereby in effect offering to every 
passing master the services of a pilot on board a cutter. I am not suggesting that it is 
not possible for an offer to be made simultaneously to a number of ships in the 
vicinity, but when one comes to look at the facts of this case I think that the justices 
were wholly justified in reaching the conclusion which they did, that the presence 
of the pilot station and its flag two miles down the river was not a sufficient offer 
to the master of the Matilde of a licensed pilot at the time when she set off on this 
short two-mile voyage. To take the contrary view, as I have already said, would be 
to place the obligation of finding a pilot on the master and I have no doubt that on 
the facts which the justices have found they were correct in taking the view that no 
sufficient offer relative to the movement had been made at the time when the 
Matilde set off under the control of the respondent. It has been argued faintly that 
even if that were so, the offer presented by the pilot station became an effective offer 
when the ship got near enough to be within its range, as it were. Well, this is a matter 
which I do not feel disposed to pursue in the present case in view of the fact that the 
issue is really already decided on the first point. I would only say that it seems to me 
somewhat unreal if a ship leaving a point two miles up river, in circumstances when 
in my judgment no offer of pilotage had been made, is in some way required to 
become subject to such an offer when the movement concluded at the point, certainly 
not after the point, at which the pilot station has been established. However, I say 
no more about that because, in my judgment, the case ought really to be determined 
on the first issue. On that first issue I think the justices reached a proper conclusion 
and I would therefore dismiss the appeal. 


O’CONNOR Jj: I agree. 


LAWSON J: I also agree. 
Appeal dismissed. 


Solicitors: Freshfields; Ingledew, Brown, Bennison & Garrett. 
T.R.F.B. 
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QUEEN’S BENCH DIVISION 
(Wincery, CJ, O’ConNor AND Lawson, JJ) 
20th July 197 


R v DACORUM GAMING LICENSING COMMITTEE, 
EX PARTE E MI CINEMAS AND LEISURE LTD 


Gaming—Licensing of 'club—Bingo—Application—Notice—Notice stating that applica- 
tions made sent to editor of newspaper in proper form—Misprint relating to name 
of club in notice as printed—Validity—Gaming Act, 1968, Sch 2, para 6. 

The applicants wished to obtain under the Gaming Act, 1968, a bingo club licence for 
the “ABC Social Club’. They instructed the editor of a newspaper circulating in the 
licensing authority’s area to publish a notice stating that the application for the licence 
had been made. The phraseology of the notice precisely complied with the requirements 
of Sch 2, para 6 (2), to the Act and the name of club was correctly stated. When the 
notice was published in the newspaper it contained a misprint, the name of the club 
being given as the ‘ABE Social Club’. The gaming licensing committee were of opinion 
that the misprint rendered the notice ineffective, that the applicants had not carried 
out the proper procedure under the Act, and that they (the committee) had no jurisdiction 
to hear the application. On a motion by the applicants for an order of mandamus 
directing the committee to hear and determine the application, 

Hetp: although the code contained in paras 5 to 7 of Sch 2 was intended to be, and 
should be, strictly enforced, it was none the less reasonable that, as the trifling typo- 
graphical error in the present case was not in any sense the fault of the applicants and 
could not have misled anybody, it should not invalidate the notice or deprive the licensing 
committee of jurisdiction to hear the application; mandamus would, therefore, issue. 


Motion by EMI Cinemas and Leisure Ltd for an order of mandamus directed to 
the gaming committee for the Dacorum division of Hertfordshire requiring them 
to hear and determine an application for the grant of a licence under Part II of the 
Gaming Act 1968 in respect of the ABC Social Club at Berkhamsted 


D W T Price for the applicants. 
3 C F Forrester as amicus curiae. 


LORD WIDGERY CJ: In these proceedings counsel for the applicants moves 
for an order of mandamus directed to the justices forming the gaming licensing 
committee for the Dacorum petty sessional division in the county of Hertfordshire, 
requiring them to hear and determine an application for the grant of a Part II licence 
in respect of the ABC Social Club at the Rex Cinema, High Street, Berkhamsted, 
according to law. 

The point is an exceedingly short one and arises in this way. Under Sch 2 to the 
Gaming Act 1968, certain requirements have to be fulfilled by any applicant for a 
licence under the Act. The relevant requirements are these. Paragraph 6 provides: 


‘(1) At any time in March in the year in which such an application is made, 
the applicant shall cause notice of the making of the application to be published 
by means of an advertisement in a newspaper circulating in the licensing 
authority’s area. 

‘(2) A notice published in pursuance of this paragraph shall specify the name 
of the applicant, the name of the club and the location of the relevant premises, 
shall indicate whether the application is for a bingo club licence or for a licence 
under this Act other than a bingo club licence, and shall state that any person 
who desires to object to the grant of the licence should send to the clerk to the 
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licensing authority, before 15th April, two copies of a brief statement in writing 
of the grounds of his objection.’ 


Now with that paragraph very much in mind, the solicitor acting for the applicants 
wrote to the editor of a newspaper circulating in the licensing authority’s area and 
required him—invited him, asked him—to publish a notice in the following form. 
The text as submitted by the solicitor said: 


‘Notice is hereby given that an application under the Gaming Act 1968 has 
been made by E.M.l. Cinemas and Leisure Limited for the purposes of the 
Club named A.B.C. Social Club in respect of the premises consisting of the ground 
floor and balcony of the Rex Cinema, High Street, Berkhamsted in the county 
of Hertford for a Bingo Club Licence. Any person who desires to object to 
the grant of the Licence should send to the Clerk to the Gaming Licensing 
Committee for the Petty Sessional Division of Dacorum in the said County 
before the 15th April 1971 two copies of a brief statement in writing of the 
grounds of his objection.’ 


The phraseology of that notice transmitted by the solicitor to the newspaper 
perfectly and precisely complied with the requirements of Sch 2, para 6 (2), to the 
1968 Act, but unfortunately, as is bound to happen from time to time in the best 
ordered newspaper circles, the advertisement as printed in the paper contained a 
misprint, and the misprint was that when it referred to the club, instead of saying 
as the solicitor’s notice had said ‘the club named A.B.C. Social Club’, the newspaper 
printed it as ‘the club named A.B.E. Social Club’. It is said that that misprint 
renders the notice ineffective, and if the notice is ineffective the applicants have 
not carried out the proper procedure under the Act, and accordingly on that basis 
the justices would be right to refuse, as they did, to hear the application. They 
took the view that that was a defect in the notice which deprived them of jurisdiction. 

They had not in fact seen the latest pronouncement of this court on this topic, 
R v Leicester Gaming Licensing Committee, ex parte Shine (1), a case decided in this court 
on 26th May 1971. I do not take time to go into the precise point which arose in that 
case, save to say that it was another case in which the advertisement was claimed to 
be defective, but it was a case in which the departure of the advertisement in the 
paper from the proper advertisement was a very much more marked departure 
than in the present instance. I said in that case at the end of my judgment: 


‘T think that we should take the view... that such a code [ie the code in 
paras 5 to 7 of Sch 2] is intended to be strictly enforced, and that a departure 
from the code prima facie renders a step in the procedure in which the error 
is made an ineffective step. I can see no justification for taking a different view 
in the present case, and I am not disposed to follow counsel for the applicants 
in his submission that the only purpose of para 6 (4) is to enable a prosecution 
to follow if an over-elaborate notice is given under para 6 (2). I think that Parlia- 
ment intended this code to be strictly enforced, and I think it should be strictly 
enforced and I would accordingly refuse this application.’ 


I read that to make it perfectly clear that I wholly adhere to every word which I 
said in that judgment. This is a code which indeed should be strictly enforced. But 
there must be reason in all things and where there is a trifling typographical error 
of this kind which was not in any sense the fault of the applicants and which cannot 
possibly have misled anybody, I would myself take the view that such an error 
does not invalidate the notice, and accordingly did not in this instance deprive the 


(1) Ante p. 473 
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gaming licensing justices of jurisdiction to consider the application. I would say 
that the order of mandamus should go. 


O’CONNOR J: I agree. 


LAWSON J: I agree. 
Order for mandamus. 


Solicitors: Edgley & Co, for Cole & Cole, Oxford; Pickworth, Lloyd & Steel, Hemel 
Hempstead 
T.R.F.B 


QUEEN’S BENCH DIVISION 
(Lorp Wincery, CJ, O'Connor AND Lawson, JJ) 
2oth July 1971 
R v BRADFIELD AND SONNING JUSTICES. Ex parte HOLDSWORTH. 


Road Traffic—Driving while disqualified—Conviction—Period of earlier disqualification 
expired—New period of disqualification imposed—Additional period imposed under 
‘totting up’ procedure—Application for removal of both periods—Jurisdiction of 
justices—Disqualification “for an additional period in consequence of a conviction of 
an offence under s 110 (b) of the Road Traffic Act, 1960’—Road Traffic (Disqualification) 
Act, 1970, S$ 2 (1). 

By s 2 (1) of the Road Traffic (Disqualification) Act, 1970: ‘Any person who by an 
order of a court made before the commencement of this Act is, in pursuance of s 5 (5) 
of the Road Traffic Act, 1962, disqualified for an additional period in consequence of a 
conviction of an offence under s. 110 (b) of the Road Traffic Act, 1960, may apply for the 
removal of the disqualification .. .’ 

On January 23rd, 1970, the defendant was convicted of driving a motor vehicle while he 
was disqualified for holding or obtaining a licence, contrary to s 110 (b) of the Road 
Traffic Act, 1960. At the time of the conviction an earlier disqualification had expired. 
He was sentenced to 12 months’ disqualification for the offence under s 110 (b) of the 
Act of 1960 and to a further consecutive period of six months under the ‘totting up’ pro- 
cedure in accordance with s 5 (3) and s 5 (5) of the Road Traffic Act, 1962. In January, 
1971 he applied to justices under s 2 (1) of the Act of 1971, for the removal of both periods 
of disqualification, and the justices ordered their removal. On a motion by the chief 
constable of the area for certiorari, to bring up the justices’ order to be quashed, 

Hep: the justices had no jurisdiction to remove either period, for (i) the 12-months’ 
period could not be described as ‘an additional period’ within the meaning of s 2 (1) 
of the Act of 1971 as at the time of conviction the defendant was not subject to any period 
of disqualification, and (ii) the six-months period, though an additional period, was not, 
within the meaning of s 2 (1), a disqualification imposed ‘in consequence of a conviction 
under s 110 (b) of the Road Traffic Act, 1960’, since it had been imposed in consequence 
of, inter alia, the ‘totting-up’ procedure contained in s 5 (3) of the Act of 1962; certiorari 
must, therefore, issue to quash the order of the justices. 


Motion by David Holdsworth, the chief constable of the Thames Valley Con- 
stabulary, for an order of certiorari to remove into the High Court to be quashed an 
order made by justices for Bradfield and Sonning, Berkshire, by which it was ordered 
that disqualifications previously imposed on the respondent, Alan Reginald Rivers, 
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for holding or obtaining a driving licence under Part II of the Road Traffic Act 1960 
for periods of 12 months and six months consecutively by the Bradfield justices 
should be removed. 


D H Farquharson for the applicant. 
The respondent did not appear. 


LORD WIDGERY CJ: In these proceedings, counsel moves on behalf of the 
applicant, the chief constable of the Thames Valley Constabulary, for an order of 
certiorari to remove into this court for the purpose of it being quashed an order made 
by the justices for the petty sessional division of Bradfield and Sonning in the county 
of Berkshire on 8th January 1971 whereby it was ordered that disqualifications im- 
posed on the respondent, Alan Reginald Rivers, for holding or obtaining a licence 
to drive a motor vehicle under Part II of the Road Traffic Act 1960 for consecutive 
periods should be removed. 

This is a short but important point in that very difficult sphere of disqualifica- 
tion from driving, and the circumstances in which such disqualification may properly 
be removed. I should say at once, for my part, that I have every sympathy with the 
justices, who have clearly made every effort to produce the correct answer to this 
problem, though in fact for the reasons which will appear in a moment in my opinion 
they have failed. 

The vital facts are these. On 23rd January 1970 the respondent was disqualified 
for driving a motor vehicle for a period of 12 months. The disqualification was in 
consequence of an offence of driving a motor vehicle while disqualified. In addition 
to being disqualified for 12 months in respect of that offence, he was subject to a 
further six-month period of disqualification under what is popularly called the 
totting up procedure, namely, the provisions of s 5 (3) of the Road Traffic Act 1962. 
Although the offence was one of driving while disqualified and although there had 
been a period of disqualification in respect of an offence, there was on 23rd January 
1970 no outstanding disqualification at all. In other words, the previous disqualifi- 
cation had spent itself before the offence was before the court and before the further 
periods of disqualification to which I referred were imposed. 

The position in January 1970 was that disqualification for offences of this kind 
depended on s 5 of the Road Traffic Act 1962 and, putting it in brief, a person con- 
victed of the offence of driving while disqualified was subject to a mandatory further 
disqualification of 12 months. The mandatory disqualification came under s 5 (1), 
and the obligation to make it additional or consecutive came under s 5 (5) which 
provided: 


‘The period of any disqualification imposed under subsection (3) of this section 
or on a conviction of an offence under paragraph (b) of section one hundred and 
ten of the principal Act (driving while disqualified) shall be in addition to any 
other period of disqualification imposed (whether previously or on the same 
occasion) under this section or under the principal Act or an enactment repealed 
by that Act...’ 


[The words in italics were repealed by the Road Traffic (Disqualification) Act 
1970, S$ I (2).] 

So at the time when this story begins and the respondent was before the court on 
23rd January 1970 the only circumstances in which a consecutive disqualification 
could properly be imposed were either for an offence of driving while disqualified or 
under the totting up procedure. In those circumstances the disqualification could 
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be and indeed had to be consecutive. In fact concern had been expressed for some 
time at cases coming before the court where the so-called compulsive driver drives 
when he is disqualified and goes on driving while disqualified, and under the pro- 
visions to which I have referred often built up an enormous period of disqualification 
for the future, periods which really had no reality in them at all, and so Parliament 
in 1970 by the Road Traffic (Disqualification) Act 1970 first of all provided that it 
should no longer be mandatory to impose a disqualification when the offence itself 
was driving while disqualified, and further removed the words in s 5 (5) which would 
require any such disqualification which was imposed to be consecutive to any other 
period. 

The court is not so much concerned with those provisions which were for the 
future, but with the provisions in s 2 of the 1970 Act which were intended to provide 
a measure of relief for those already subject to consecutive periods of disqualification 
imposed under s 5 of the principal Act. What s 2 (1) provides is this: 


‘Any person who by an order of a court made before the commencement of 
this Act is, in pursuance of section 5 (5) of the Road Traffic Act 1962, disqualified 
for an additional period in consequence of a conviction of an offence under 
section 110 (b) of the Road Traffic Act 1960 may apply for the removal of the 
disqualification ...’ 


In other words, within the somewhat restricted terms of the section there is power 

for a person disqualified by an order made before the Act was passed to go to the 

court and, as a discretionary power, for the court to remove the disqualification. 
What happened in the respondent’s case was that he went to the court relying on 


s 2 (1) and asking that the two periods of disqualification imposed on him on 23rd 
January 1970 should be removed. It was argued before the justices that in the terms 
of the section there was no power to give this relief to the respondent. The justices 
took a different view and it is now for us to decide which is right. 

I go back to s 2 (1) of the 1970 Act. In order that the justices can have power to 
remove a disqualification, a number of conditions must be satisfied. First of all, the 
disqualification must be in consequence of a conviction for an offence of driving 
whilst disqualified. The discretionary power to give relief is clearly limited to a 
period of disqualification imposed in consequence of a conviction of an offence of 
driving whilst disqualified. Secondly, it is perfectly clear that the power of removal 
applies to disqualification for an additonal period and those words take one straight 
back to the language of s 5 (5) of the 1962 Act where, as I have already pointed out, 
there was a requirement that on a conviction for driving while disqualified the 
offender should be disqualified for a period in addition to any other period of dis- 
qualification. So in order to'see whether the justices correctly assumed jurisdiction 
in this case one has to go back and ask oneself whether both or either of these dis- 
qualification orders was an additional period of disqualification in consequence of a 
conviction for an offence under s 110. One observes first of ail that on 23rd January 
1970 the respondent was not subject to any period of disqualification at all. 
Accordingly, so it seems to me, the period of 12 months’ disqualification imposed 
on him on that occasion cannot be described as an additional period. The purpose 
of the 1970 Act, in my judgment, was to strike out the cumulative effect of one dis- 
qualification being imposed on another. Here at the relevant time, namely when 
the disqualification was imposed, he was not subject to any period of disqualification 
and accordingly it seems to me that the imposition of a 12 months’ disqualification 
on that occasion was not the imposition of a disqualification for an additional period. 
On that basis, it would seem to me that the justices were wrong in assuming 
jurisdiction to remove that disqualification. 





Justice of the Peace and Local Government Review Reports, December 18, 1971. 


135 LOCAL GOVERNMENT REVIEW REPORTS 615 


When one comes to the other six months, this was imposed on the same occasion 
in respect of the same offence, but under the totting up procedure s 5 (3) this was 
an additional period of disqualification in the sense that it took effect consecutive to or 
in addition to the other period of 12 months then imposed. The question however 
still arises whether a disqualification under the totting up procedure, under s 5 (3), is 
imposed in consequence of a conviction of an offence under s 110. In my judgment it 
does not come within those words. I construe s 2 (1) of the 1970 Act as not extending to 
a period of disqualification which was imposed solely under the totting up procedure 
of s 5 (3). I do not regard a period of disqualification so imposed, although it is 
additional to any other period, as a disqualification imposed in consequence of a 
conviction under s 110. It is imposed in consequence of, amongst other things, the 
totting up procedure itself. 

Accordingly, I find counsel’s argument entirely convincing and I would allow the 
order of certiorari to go. 


O’CONNOR J: Like Lorp Wincery I have great sympathy for the justices 
who had to consider this matter. I can well understand how they came to fall into 
error, but for the reasons given by Lorp Wincery, I agree the order should go. 


LAWSON J: I agree. 


Order for certiorari. 


Solicitors: Sharpe, Pritchard & Co, for J Malcolm Simons, Kidlington, Oxford. 


TRE.B. 


QUEEN’S BENCH DIVISION 
(Lorp Wipcery, CJ, O’CoNNoR AND Lawson, JJ) 
26th july 1971 
FRANKLIN v LANGDOWN 


Road Traffic—School crossing—Exhibition of prescribed sign—Duty of driver to stop— 
Vehicle to be stopped ‘so as not to impede [children] crossing’—Driver proceeding while 
sign still exhibited, but after children had crossed crown of the road—Road Traffic 
Regulation Act, 1967, s 25 (1), (2). 

Section 25 (2) (a) of the Road Traffic Regulation Act 1967, provides that a motorist 
required to stop at a place where children are crossing a road on their way to school by 
a school crossing patrol displaying the prescribed sign ‘shall cause the vehicle to stop 
before reaching the place where the children are crossing or seeking to cross and so as 
not to stop or impede their crossing.’ 

The defendant was charged with failing to stop after being required to do so by a 
school crossing patrol exhibiting a prescribed sign, contrary to s 25 (1) of the Act of 1967. 
A school crossing patrol on duty near a road junction held up a ‘Stop: Children’ sign to 
enable a party of two or three women with children to cross the road. When the first 
members of the party had reached the opposite pavement, the last of the children was 
over the crown of the road, and the last of the adults was in the centre of the road, and 
the patrol was still holding up the stop sign, a car driven by the respondent came out 
of a side turning and passed behind the last of the adults, causing her to hasten her steps. 
Justices dismissed the information on the ground that the defendant had not acted so 
as to impede children crossing. On appeal by the prosecutor, 
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Hetp: the words ‘and so as not to stop or impede [the children’s] crossing’ were 
merely descriptive of the manner in which the driver should stop; once the sign had 
been properly exhibited, the driver must stop until, in accordance with s 25 (2), the sign 
ceased to be exhibited; the respondent in the present case had committed an offence 
against s 25 and the case must be remitted to the justices with a direction to convict. 


Case Sratep by justices for the borough of Andover. 

An information was preferred by the appellant, Ernest George Franklin, against 
the respondent. Victor George Langdown, charging that he on 5th November 1970 
at Andover, being a person approaching a place at 8.55 am where children on their 
way to school were crossing or seeking to cross the road and having been required 
to stop by a school crossing patrol exhibiting a prescribed sign, did fail to cause his 
vehicle to stop before reaching the place where the children were crossing or seeking 
to cross so as not to stop or impede their crossing, contrary to s 25 of the Road Traffic 
Regulation Act 1967. 

The justices held that s 25 of the Road Traffic Regulation Act 1967 related solely 
to children, and, as the children in the present case were clear of the respondent’s 
lane betore he reached the crossing, there was no obligation for him to stop, as by 
proceeding he neither impeded nor stopped their passage. The only person who 
might have been inconvenienced was an adult. The case was almost identical with 
R v Greenwood (1). Accordingly, no offence had been committed, they dismissed the 
information, and the prosecutor appealed. 


J AC Spokes for the appellant. 
R N Titheridge for the respondent. 


LORD WIDGERY CJ: This is an appeal by Case Stated from justices for the 
borough of Andover who on 25th January 1971 dismissed an information preferred 
by the appellant against the respondent alleging that the respondent at Andover, 
being a person approaching a place at 8.55 am where children on their way to school 
were crossing the road and having been required to stop by a school crossing patrol 
exhibiting a prescribed sign, did fail to cause his vehicle to stop before reaching the 
place where the children were crossing or seeking to cross so as not to stop or impede 
their crossing, contrary to s 25 of the Road Traffic Regulation Act 1967. 

The facts of the case were that at 8.55 am on 5th November 1970 a school crossing 
patrol in uniform was on duty in Salisbury Road, Andover. The children were 
going to school as one would understand at that time, and she was responsible for 
operating the school crossing. She saw a party of women and children approaching 
the crossing and she walked to the centre of the road, held up the prescribed ‘Stop: 
Children’ sign and then a party of two or three women with children began to cross 
the road. They crossed the nearside lane facing Salisbury and when the first mem- 
bers of this party were safely on the pavement on the far side of the road, the last 
of the children was over the crown of the road and the last of the adults in the centre 
of the road, a car driven by the respondent came out of a side turning and passed 
behind the last adult in the line, causing her to hasten her steps. Throughout this 
time the school crossing patrol continued to hold the said sign to require the driver 
of any vehicle that might approach to stop. 

So there are extremely simple facts, the women and the children crossing a school 
crossing and at the time when the respondent comes along in his car some of the 
children are safely across and on the far pavement, some of the children have 
crossed half the road, but not yet completed the manoeuvre, and finally one has this 
lady who was at the rear of the party, as one might say, who was just about on the 
crown of the road. The driver comes through notwithstanding the exhibition of the 
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‘Stop: Children’ sign and drives near enough to the last lady in the party to cause her 
to hasten her steps. That is what the justices found. 

The question whether in those circumstances the respondent committed an 
offence can only be determined by a careful look at the relevant legislation which is 
now s 25 of the Road Traffic Regulation Act 1967. This provides: 


‘(1) When between the hours of eight in the morning and half-past five in the 
afternoon a vehicle is approaching a place in a road where children on their 
way to or from school are crossing or seeking to cross the road, a school crossing 
patrol wearing a uniform approved by the Secretary of State shall have power, 
by exhibiting a prescribed sign, to require the person driving or propelling the 
vehicle to stop it. (2) When a person has been required under subs. (1) above to 
stop a vehicle—(a) he shall cause the vehicle to stop before reaching the place 
where the children are crossing or seeking to cross and so as not to stop or impede 
their crossing; and (b) the vehicle shall not be put in motion again so as to reach 
the place in question so long as the sign continues to be exhibited .. .’ 


Subsection (2) goes on to provide that anyone who fails to comply with those 
requirements commits an offence. The contest below was as to the true meaning 
of s 25 (2) (a) which I will read again. It specifies the duty of the person driving the 
car: 


‘he shall cause the vehicle to stop before reaching the place where the children 
are crossing or seeking to cross and so as not to stop or impede their crossing .. .’ 


The argument in favour of the driver, the respondent, was that no offence was 


committed by him unless the manner of his driving was such as to stop or impede 
the children from crossing the road. In other words, he said: “By the time I got there 
the children had all crossed my half of the road, some were already on the pavement 
and the others who were still in the carriageway had passed beyond the side of the 
road on which I was travelling’. Hence he said: “My activity in proceeding with the 
car did not stop or impede the crossing of the children’. That was his argument. The 
argument for the appellant was that the provisions of the section must be read in a 
different way. The section, according to counsel for the appellant’s argument, simply 
means that the driver must stop, and everything else in s 25 (2) (a) is concerned with 
a description of the manner in which he must stop. So the argument is that the effect 
of the subsection is to cause the driver to stop before reaching the place where the 
children are crossing or seeking to cross and so as not to stop or impede their crossing. 
In other words, it is contended that all those words are merely describing the manner 
in which he must stop, he must stop before reaching the place where the children are 
crossing, and with his motor car in such a situation as not to stop or impede their 
crossing. 

Quite evidently if the respondent’s argument was right, he was properly acquitted 
below, whereas if the appellant’s argument is right he ought to have been convicted, 
because the time had not come on that construction of the section when he could 
lawfully proceed. 

The justices found the answer to this question, or so they thought, in an earlier 
decision of this court in R v Greenwood (1). It is a very short report and I should read 
it. 

‘The defendant was driving a bus towards a school crossing where a crossing 
patrol was on duty. He was charged with failing to stop before the crossing, 


(1) [1962] Crim LR 6309. 
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contrary to section 48 of the Road Traffic Act, 1960. The justices found that, as 
the defendant approached, the patrol escorted three children across the street; 
they reached the far side and the patrol then started to return, still exhibiting 
the prescribed sign. The defendant drove so close to the patrol that the bus 
brushed her coat The justices were of opinion that the defendant was probably 
guilty of careless or reckless driving, but that he was not, in the circumstances, 
under a duty to stop and, accordingly, had not committed the offence charged.’ 


On appeal this court dismissed the appeal and said: 


‘that the plain words of the Act were that the driver’s only duty was to stop 
before the place “where children are crossing or seeking to cross so as not to 
stop or impede their crossing”. If there were no such children, or they had 
reached the other side of the road, there could be no question of impeding 
their crossing. Although under the Act a driver who had had to stop could 
not start again while the patrol’s sign was exhibited, this did not apply to a 
driver who had merely had to slow down, or not slowed down at all. The 
justices were right to dismiss the information.’ 


It is to be observed that that decision is based on the fact that in that case there 
were no children on the road at the material time at all. They had all reached the 
place of safety on the far pavement, and the court there observed that, if there were 
no children whose crossing could be impeded, then there could be no question of an 
offence being committed. I would observe first in relation to R v Greenwood that the 
facts in the present case are quite different. The facts in the present case, as I have 
already emphasised, are that some of the children were still in the process of crossing 
at the time when the alleged offence was committed. Accordingly, it is not possible 
to dismiss the present case as R v Greenwood was dismissed merely by stating the 
proposition that in the absence of any children on the roadway no offence could 
be committed. For my part, I would add that I have the gravest doubts whether 
this court’s approach in R v Greenwood was right I would construe the section as 
counsel for the appellant has construed it today. In my judgment, the reference to 
‘and so as not to stop or impede their crossing’ in s 2 (1) (a) is merely descriptive of the 
manner in which the driver should stop. My reading of the section therefore is that 
once the sign has been properly exhibited in accordance with sub-s (1) the driver must 
stop, unless indeed by the time he reaches the crossing the prescribed sign has already 
been removed. Of course, if he approaches slowly and the warden has taken the 
sign down before he gets there, naturally he can proceed. But if the sign is still 
exhibited there is, in my judgment, an obligation to stop which obligation cannot be 
released until s 25 (2) (b) has been satisfied, namely, that the sign no longer continues 
to be exhibited. 

In my opinion, in this case the justices were wrong in the conclusion which they 
reached, although I have much sympathy for them. They failed to appreciate the 
difference in the facts of the present case when compared with R v Greenwood. If 
they had appreciated the true facts of the present case they would have realised that 
R v Greenwood did not require them to reach the conclusion that thev did. I would 
therefore allow the appeal and send the case back to the justices with a direction to 
convict. 


O’CONNOR J: | agree with the proposed order and in view of the decision in 
R v Greenwood | expressly agree with what Lorp Wincery CJ has said about the 
construction of this section of the statute. I too have the gravest doubts whether 
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R v Greenwood was correctly decided, if the report really means that the court decided 
the way in which it is submitted by counsel for the respondent that it did. 


LAWSON J: I agree with both judgments which have been delivered. 


Appeal allowed. 


Solicitors: Theodore Goddard & Co, for P K L Danks, Winchester; Trethowen & 


Bullen, Andover. 
T.R.E.B. 


HOUSE OF LORDS 


(Lorp Gugst, Lorp PARKER OF WADDINGTON, LORD WILBERFORCE, LORD SIMON OF 
GLAISDALE AND LORD Cross OF CHELSEA) 


27th, 28th July, 21st October 1971 
SELBY v DIRECTOR OF PUBLIC PROSECUTIONS 


Criminal Law—Coinage offence—Possession of counterfeit coin with intent to utter—Need 
to prove intention to utter as genuine currency—Currency Offences Act, 1935, s 5 (3). 

By s 5 (3) of the Coinage Offences Act, 1936: “Every person who has in his possession 
three or more false or counterfeit coins resembling any current gold or silver coin, 
knowing them to be false or counterfeit and with intent to utter or put off the said coins 
or any of them, shall be guilty of a misdemeanour . . .” 

Hetp (by Lorp ParkER OF WADDINGTON, LorD WiLBERFORCE and Lorp Cross OF 
CueELsEA, Lorp Guest and Lorp Simon oF GLalsDALe dissenting): the sub-section, being a 
penal enactment, should be construed strictly, and a person could not be convicted of an 
offence under it unless it was established that he intended to utter or put off counterfeit 
coins in his possession as genuine currency; a person who sold the coins without any 
intention to deceive and declaring that they were imitations was not liable to conviction. 


Appeat by Arthur John Selby against an order of the Court of Appeal dismissing 
his appeal against his conviction at Inner London Quarter Sessions of having in his 
possession 45 false or counterfeit coins resembling current gold coins, knowing them 
to be false or counterfeit and with intent to utter them or put them off, contrary to 
s 5 (3) of the Coinage Offences Act 1936. 


R M G Simpson QC and C A A Nicholls for the appellant. 
H J Leonard QC and E M Hill for the Crown. 


Their Lordships took time for consideration. 


21st October. The following opinions were delivered. 


LORD GUEST: The appellant was convicted at the Inner London Sessions 
in September 1970 of an offence under s 5 (3) of the Coinage Offences Act 1936. 
The charge was that he had in his possession 45 false or counterfeit coins resem- 
bling current gold coins, knowing the same to be false or counterfeit, and with 
intent to utter or put off the coins or any of them. He was sentenced by the deputy 
chairman to two years’ imprisonment. His appeal to the Court of Appeal, Criminal 
Division, was dismissed on 1st April 1971. The court gave a certificate that a point 
of law of general public importance was involved, namely: What is the meaning 
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of ‘intent to utter’ within s 5 (3) of the Coinage Offences Act 1936? and gave leave to 
appeal to this House. 

At the trial there was no dispute that the appellant was in possession of the 45 
coins, that those coins were false or counterfeit resembling current gold coins, and that 
the appellant knew that they were false or counterfeit. But the appellant’s counsel 
submitted that there was no evidence of intent to utter or put off the coins and 
that there was accordingly no case to answer. The deputy chairman overruled the 
submission and the appellant was convicted. The only evidence as to the appellant’s 
intent depended on his statement to the police officer who arrested him. When 
asked what he did with the coins, his statement amounted to this, that he dealt in 
these coins for his living. He denied having uttered them with intent to deceive. 
‘T always say they are imitations.’ The deputy chairman held that this was no defence 
to the charge and directed the jury to that effect. The Court of Appeal, Criminal 
Division approved of the deputy chairman’s direction to the jury. The court held 
that in order to prove an intent to utter it was not necessary to establish that the 
appellant intended to pass off the counterfeit coins as genuine currency and that it 
was sufficient proof of intent to utter that he intended to part with the coins for any 
purpose and in any circumstances. 

The Coinage Act 1936 contains a number of provisions. Section 1 makes it an 
offence to falsely make or counterfeit any coin resembling any current coin. Section 2 
deals with the impairment of gold or silver coins. Section 4 (1) makes it an offence 
to deface any current coins. Subsection (2) provides: 


‘A tender of payment in money made in any coin which has been defaced 
as aforesaid shall not be legal tender.’ 


Section 4 (3) provides that any person who tenders, utters or puts off any defaced 
coin shall be guilty of an offence. Section 5 is in the following terms: 


‘(1) Every person who tenders, utters or puts off any false or counterfeit coin 
resembling any current coin knowing it to be false or counterfeit, shall be guilty 
of a misdemeanour and cu conviction thereof liable to imprisonment for a term 
not exceeding one year... 

‘(3) Every person who has in his possession three or more false or counterfeit 
coins resembling any current gold or silver coin, knowing them to be false or 
counterfeit and with intent to utter or put off the said coins or any of them, 
shall be guilty of a misdemeanour and on conviction thereof liable to penal 
servitude for a term not exceeding five years or less than three years.’ 

‘(6) Every person who, with intent to defraud, tenders, utters or puts off as 
or for any current gold or silver coin—(a) any coin not being that current coin 
and being of less value than that current coin; or (b) any medal or piece of metal 
or mixed metals resembling in size, figure and colour that current coin and being 
of less value than that current coin; shall be guilty of a misdemeanour and on 
conviction thereof liable to imprisonment for a term not exceeding one year.’ 

‘(7) The offence of tendering, uttering or putting off a false or counterfeit 
coin shall be deemed to be complete although the coin is not in a fit state to be 
uttered or the counterfeiting thereof has not been finished or perfected.’ 


The first question to which I must address myself is: What in the context of s 5 (3) 
is the meaning of ‘intent to utter’. Does it require that there shall be an intention 
to pass the counterfeit coin as current coin of the realm, or is it sufficient that there 
shall be an intention to part with the coin in any circumstances? The first meaning 
involves an element of deceit or fraud. The elementary point which must strike 
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the construer is that the contrast is between a person who merely has the coins in his 
possession and a person who not only has the coins in his possession but also intends to 
part with them in some way or other. The first is not criminal, the second may be, 
depending on the meaning of ‘intent to utter’. The next question is: What is the 
meaning of the words ‘tenders, utters or puts off’ in s 5 (1)? The words ‘utters or 
puts off’ must have the same meaning in sub-s (3) which relates to possession. The 
meaning of ‘tenders’ is fairly clear. It must mean ‘offers in payment’. This is made 
plain by s 4 (2) which speaks of ‘a tender of payment in money made in any coin 
which has been defaced’ not being legal tender. What about ‘utters or puts off’? 
They cannot have the same meaning as ‘tenders’ which has already been provided 
for. In its natural meaning ‘utters’ comprises the issuing out of the control of the 
possessor, such as ‘publishing a libel’. ‘Puts off’ might suggest the parting of possession 
possibly with the added concept of deception. But the expression ‘puts off as or for 
any current gold or silver coin’ which occurs in s 5 (6) is coupled with an intent to 
defraud suggesting that in sub-s (1) intent to defraud is not necessary. “Uttering’, 
in my view, in the context means parting with possession with no element of deceit. 

The appellant’s construction of ‘uttering’ must involve an element of deceit or 
fraud in passing off the coin as current coin of the realm. This element of fraud is 
requisite for an offence under s 5 (6)—‘every person who, with intent to defraud .. .’ 
I see no necessity for importing into sub-s (3) an intent to defraud which is not present 
in the statute and I decline to read those words into the section. To do so would 
involve the tautologous expression in s 5 (6): “Every person who, with intent to 
defraud, tenders, utters or puts off’—in my view an impossible construction. There 
is no special reason why ‘intent to defraud’ should be mentioned in sub-s (6). 

It appears to me that the appellant’s construction of s 5 in regard to the meaning 
of ‘uttering’ would ignore the mischief at which the Coinage Offences Act 1936 is 
aimed. It is the manufacture and circulation of coins resembling current coin with 
the consequent damage to the currency of the realm. Asa matter of pure construction 
I have no doubt as to the meaning of ‘utter’ in s 5. It must mean put into circulation 
for any purpose and in any circumstances. 

I now ask the question: Is there anything in the coinage legislation or in the 
authorities which would lead to a different conclusion? The history of the legislation 
goes back to the Statute of Treason 1351 whereby counterfeiting the King’s seals 
or money or importing counterfeit money into the realm was made a treasonable 
offence punishable with death. There followed a number of statutes dealing with 
foreign coins, ie, 1 Mary c 6 (1553), 1 & 2 Phil & Mar c 11 (1554), 14 Eliz c 3 (1570), 
which required an element of falsity or fraud relative to the offence. Counterfeiting 
was still a treasonable offence by 8 & 9 Geo 3 c 26. 

There is no doubt that prior to 1742 uttering counterfeit coins was not a statutory 
offence. It was treated as cheating at common law (see East’s Pleas of the Crown: 
vol 1, p 178; Russell on Crimes, vol. 2, p 1508). The precedents of indictments over 
this period include the words ‘deceitfully’ or ‘with intent to defraud’. The most 
significant example appears in Starkie’s Criminal Pleading (1938, p 561), where the 
words used are “as and for a piece of good lawful and current coin unlawfully unjustly 
and deceitfully did utter’. But in 1742 by 15 Geo 2 c 28 s II it was provided: 


‘And whereas the uttering of false money, knowing it to be false, is a crime 
frequently committed all over the Kingdom, and the offenders therein are not 
deterred, by reason that it is only a misdemeanor, and the punishment very 
often is but small, though there be great reason to believe that the common 
utterers of such false money are either themselves the coiners, or in confederacy 
with the coiners thereof: for preventing whereof, Be it hereby further enacted 
by the authority aforesaid, that if any person whatsoever shall, after the said 
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twenty-ninth day of September, utter or tender in payment any false or counter- 
feit money, knowing the same to be false or counterfeit, to any person or persons, 
and shall be thereof convicted, such persons so offending shall suffer six months 
imprisonment... .’ 


It is noticeable that in the first instance where ‘uttering or tendering in payment’ 
is made a statutory offence there is no requirement of intent to defraud. In s 5 (6) 
of the Coinage Offences Act 1936 (the predecessor of which was s 13 of the Coinage 
Offences Act 1861) an intent to defraud is required. The omission in the 1742 Act 
of intent to defraud is most significant. 

The appellant contends that when ‘uttering’ was made a statutory offence in 1742 
the word was imported from the common law with its element of cheating and 
consequently an intent to defraud was implied. This is to some extent supported 
by the fact that in indictments subsequent to 1742 the requirement of intent to 
defraud is alleged, as, for example, in R v Tandy (1), ‘as for a good piece of money’; 
and see also Archbold’s Criminal Pleading (2nd edn., 1825, p 277). This fact is by 
no means conclusive and the maxim communis error facit lex cannot apply to 
pleading. It may well be that this practice was a hangover from the days of the 
common law offence of cheating and practitioners continued to follow the old style 
As against this practice it is noteworthy that the Indictments Act 1915, in the appendix 
to the rules in Sch 1, form 19, for an offence of ‘uttering’ under the Coinage Offences 
Act 1861, contains no mention of intent to defraud, whereas form 18 ‘uttering a forged 
document’ does contain the words ‘intent to defraud’. The practice cannot, therefore, 
have been consistent. It is unlikely that the form for uttering counterfeit coins 
would omit fraud, if it was a necessary element in the offence 

In 1832 the first consolidating statute relating to coinage offences was passed 
which repealed all existing legislation. Uttering, tendering or putting off were the 
offences in s vii. In s viii, for the first time, the possession of counterfeit coins 
knowing them to be counterfeit and with intent to utter, was made an offence— 
the forerunner of s 5 (3) of the 1936 Act. This had not previously been an offence 
at common law (R v Stock (2); R v Heath (3)). 

The cases following the 1832 statute are instructive. In R v Page (4) Lorp ABINGER 
CB held that the giving of a piece of money in charity was not an offence under the 
1832 Act, because it was not done with intent to defraud. But in R v Jon (5) ALDERSON B, 
on being referred to Lorp Asincer’s judgment, bluntly observed: “This is overruled.’ 
In R v Sutton (6) it was no offence against 37 Geo 3 c 126 if the coin was to be circulated 
abroad. 

In 1861 the Coinage Offences Act further consolidated the law relating to coinage 
offences. Section 11 dealing with possession is the forerunner of s 5 (3) of the 1936 
Act. Section 13 of the 1861 Act introduced a new provision which is now contained 
in s 5 (6) of the 1936 Act. It is an offence for a person who with intent to defraud 
tenders, utters or puts off as or for any current coin not being that current coin 
and being of less value than that coin or any medal or piece of metal resembling 
the current coin and being of less value than current coin. 

For the sake of completeness it is only necessary to mention s 8 of the 1936 Act. 
This section provides that any person who without lawful authority or excuse makes, 
sells, offers for sale or has in his possession any medal, cast, coin or other thing made 


(1) (1799), 2 Leach 833. 
(2) (1810), Russ & Ry 185. 
(3) (1810), Russ & Ry 184. 

(4) (1837), 8 C & P 122 

(5) (1852), 16 JP 455. 

(6) (1841), 5 JP 195. 
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of metal resembling in size, figure or colour any current gold or silver coin shall be 
guilty of a misdemeanour. It was suggested by appellant’s counsel that this was the 
appropriate section under which the appellant might have been charged for having 
in his possession without lawful authority or excuse a coin resembling a current 
gold coin. It is possible that an indictment might have been laid under this section, 
but the fact that the prosecution have an alternative charge open does not preclude 
an indictment under s 5 (3) if it is applicable. The origin of s 8 of the 1936 Act is to be 
found in its predecessor, ie, the Counterfeit Medal Act 1883, which, as its title 
suggests, is primarily concerned with medals, although it is true that coins are also 
mentioned. This argument for the appellant did not impress me. 

There is no case directly in point, but R v McMahon (1) has a bearing. In that case 
the accused had three counterfeit coins in his possession which he intended not to 
part with but to keep and use for the purpose of cheating. He was found not guilty 
of the offence of being in possession of the coins with intent to utter them (a similar 
provision to s 5 (3) of the Coinage Offences Act 1936). The decision was, in my view, 
perfectly correct as the accused never intended to part with the possession of the 
coins. That would have defeated his object as they were double headed or tailed 
coins. Some observations of Foster J were relied on by the appellant’s counsel. 
These were: 


“We think, however, that an uttering must at least amount to a holding 
forth of the thing uttered as valuable or efficient for the purpose for which the 
genuine article is valuable or efficient, in the same way as a genuine article would 
be efficient, although the thing uttered need not be absolutely parted with. 
After careful consideration, we think coin implies using it as current coin for 
the purpose of currency...’ 


These observations, however, were obiter and on the views which I hold I think 
they were wrong. 

A significant result of the appellant’s contention is that if he imported these 
counterfeit coins into the United Kingdom (as he said they came from Italy) he would 
be liable to 14 years’ imprisonment under s 70 of the 1936 Act, but if he is found in 
possession of them with the intention of dealing with them, he commits no offence 
under s 5 (3). This is a startling result and one which for my part I cannot think was 
intended by Parliament. 

My view on the whole matter is that the construction of s 5 is perfectly plain and 
that if a person is in possession of counterfeit coins knowing them to be counterfeit 
with the intention of dealing with them, although not of passing them off as current 
coin of the realm, he is guilty of an offence under s 5 (3) of the 1936 Act. The history 
of the legislation and the authorities do not persuade me that this construction of s 5 
is wrong. The deputy chairman’s ruling was, in my view, correct, and the Court of 
Appeal were right in upholding it. I would dismiss the appeal. 


' LORD PARKER OF WADDINGTON: [Ihave had the advantage of reading 
the speech of my noble and learned friend, Lorp Cross of CueEtsga, with which I 
agree. I would therefore allow the appeal. 


LORD WILBERFORCE: I have had the benefit of reading in advance the 
opinion prepared by my noble and learned friend, Lorp Cross or CHELsga. I agree 
with it and would allow the appeal. 


(1) (1894), 15 NSWLR 131; 1o NSWWN 204. 
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LORD SIMON OF GLAISDALE: I have had the advantage of reading the 
speech of my noble and learned friend, Lorp Guest. I agree with it; and for the 
reasons given therein I too would dismiss the appeal. 


LORD CROSS OF CHELSEA: The appellant Arthur John Selby was charged 
with possessing counterfeit coin contrary to s 5 (3) of the Coinage Offences Act 
1936, the particulars of the offence being stated to be that on 24th February 1970 
he had in his possession 45 fake or counterfeit coins resembling current gold coins 
knowing the same to be false or counterfeit and with intent to utter or put off the 
said coins or some of them. He was tried at the Inner London Sessions on 9th and 
roth September 1970. On the latter day he was found guilty of the offence with 

thich he was charged and sentenced to imprisonment for two years, the sentence 
to run concurrently with a sentence of eighteen months’ imprisonment for receiving 
imposed on him at Surrey Quarter Sessions in August 1970. He appealed to the 
Criminal Division of the Court of Appeal against both his conviction and his sentence. 
His appeal was dismissed on 1st April 1971, but the court granted him leave to appeal 
to this House against the dismissal of his appeal against conviction. 

The facts of the case are simple and can be stated quite shortly. On 24th July 1970 
detective officers armed with a search warrant entered a house in the East End of 
London where the appellant lived. In a box they found 45 coins, all purported to have 
been minted in 1917 and having the appearance of United Kingdom sovereigns, but 
being, in fact, counterfeit. When asked what they were, the appellant replied: ‘Don’t 
worry about them, they’re alright. They’re all snide’. Asked what ‘snide’ meant, he 
said: “Well they’re not real, they're snide. Those Italian ones’. When asked what he 
did with them, he replied: ‘“That’s my living, I deal in them . . . There’s nothing 
wrong in them, they’re all legal like’. At the police station he added: 


‘I told you they’re imitation. I know a bit about them. I’ve got them, but I 
haven’t uttered them with intent to deceive, because I always say they are 
imitation.’ 


Later, he said that he had been selling such coins for a few weeks, that the 45 coins 
found were a fresh batch, that they came from Italy and could be bought anywhere, 
adding that jewellers could sell them as ‘genuine reproductions’, as he did. 

The Crown called no evidence to disprove the appellant’s assertion that he always 
told those to whom he sold similar coins that they were imitations and at the close 
of the case for the prosecution his counsel submitted that there was no case for him 
to answer since there was no evidence that he intended to pass the counterfeit coins 
found in his possession or any of them as genuine. The deputy chairman (Murray 
Buttrose Esq) overruled that submission and directed the jury that as the appellant 
admittedly intended to part with the coins found in his possession which he knew 
to be counterfeit he was guilty of the offence with which he was charged even though 
he may not have intended to dispose of the coins as genuine coins. The Criminal 
Division of the Court of Appeal held that that direction was right but certified that 
the question: What is meant by the words ‘intent to utter?’ in s 5 (3) of the Coinage 
Offences Act 1936 was a point of law of general public importance which should 
be considered by this House. 

The parts of s 5 of the Act which are relevant to the determination of the question 
provide as follows: 


‘(1) Every person who tenders, utters or puts off any false or counterfeit coin 
resembling any current coin knowing it to be false or counterfeit, shall be guilty 
of a misdemeanour and on conviction thereof liable to imprisonment for a 
term not exceeding one year. 
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‘(2) Every person who tenders, utters or puts off any false or counterfeit coin 
resembling any current gold or silver coin, knowing it to be false or counterfeit, 
and—(a) at the time of the tendering, uttering or putting off has in his possession, 
besides that coin, any other such false or counterfeit coin; or (b) on the day of the 
tendering, uttering or putting off, or within the period of ten days next following, 
tenders, utters or puts off any other such false or counterfeit coin, knowing it 
to be false or counterfeit; shall be guilty of a misdemeanour and on conviction 
thereof liable to imprisonment for a term not exceeding two years. 

‘(3) Every person who has in his possession three or more false or counterfeit 
coins resembling any current gold or silver coin, knowing them to be false or 
counterfeit and with intent to utter or put off the said coins or any of them, 
shall be guilty of a misdemeanour and on conviction thereof liable to penal 
servitude for a term not exceeding five years or less than three years... 

‘(6) Every person who, with intent to defraud, tenders, utters or puts off as or 
for any current gold or silver coin—(a) any coin not being that current coin and 
being of less value than that current coin; or (b) any medal or piece of metal or 
mixed metals resembling in size, figure and colour that current coin and being 
of less value than that current coin; shall be guilty of a misdemeanour and on 

‘ conviction thereof liable to imprisonment for a term not exceeding one year.’ 


The section, it will be seen, uses three different expressions, ‘tender’, ‘utter’ and ‘put 
off’, none of which is defined in the Act, to describe dealings or intended dealings 
with coins. All three occur in sub-ss (1), (2) and (6) but only the two latter in sub-s (3). 
The offences dealt wih by these subsections became statutory offences at different 
dates—those covered by sub-ss (1) and (2) in 1743, that covered by sub-s (3) in 1832 
and those covered by sub-s (6) in 1861. But before considering what light is thrown 
on the question before us by the legislative history or by decided cases, I ask myself 


what meaning (if any) I would attribute to each of the three expressions as a matter 
of the ordinary use of language in the context of dealings with counterfeit coins. 
The word ‘tender’ clearly imports a holding out of the coin in question as a genuine 
coin. The expression “put off’ is not one which would be ordinarily used nowadays 
to describe a dealing with a counterfeit coin and I would have no clear idea what was 
meant by it in that context. It was not, however, suggested in argument by either 
side that there was any distinction relevant to the decision of this case to be drawn 
between ‘uttering’ and ‘putting off’. In particular, counsel for the Crown did not 
suggest that if the appellant had not an intent to ‘utter’ the coins in his possession 
because he did not intend to pass them as genuine coins he nevertheless had an inten- 
tion to ‘put them off’ within the meaning of that expression as used in s 5. As is shown 
by the terms of the certificate granted by the Court of Appeal the whole controversy 
centred on the meaning of the word ‘utter’. ‘Utter’ is, perhaps, not a word which an 
ordinary man with no legal training would use at all in connection with a counterfeit 
coin; but a lawyer who had made no special study of coinage law would, I think, 
suppose that ‘uttering’ a counterfeit coin meant passing it or trying to pass it as 
genuine. Certainly if I had been told before I sat on this appeal that if I gave or sold 
to a coin collector, as a curiosity, a bad florin which I had been given in change I was 
guilty of a criminal offence of uttering a counterfeit coin I would have been surprised. 
My surprise, I am glad to see, would have been shared by the members of the Court 
of Appeal of New South Wales who decided the case of R vMcMahon (1). The statutory 
provision there in question was in similar terms to s 5 (3) of the 1936 Act but the 
facts of the case were totally different and the actual decision is not inconsistent with 
the contentions of the Crown on this appeal. But although their language may 
have been wider than was necessary for the decision it is noteworthy that they said: 


(1) (1894), 15 NSWLR 131; 1o NSWWN 204. 





Justice of the Peace and Local Government Review Reports, December 25, 1971. 


626 JUSTICE OF THE PEACE AND Vol. 


“After careful consideration we think uttering coin implies using it as current coin 
for the purpose of currency.’ 

I turn now to consider whether the history of the legislation or the decided cases 
show that the word ‘utter’ in s 5 is used not in what I take to be its prima facie sense 
of passing or trying to pass as a genuine coin but in the wider sense of ‘parting with’. 
To counterfeit the King’s money was treason under the statute of 1351 and those 
who took a hand in passing the counterfeit money into circulation by arrangement 
with the counterfeiter were themselves guilty of treason as abettors or accessories. 
But if a man who could not be shown to be the counterfeiter or in league with him 
passed coin which he knew to be counterfeit as genuine coin he was, before the 
passing of the statute 15 Geo 2 c 28 (1742-43), only liable to be punished for a common 
law cheat. Sections (II) and (III) of that statute were in the following terms: 


“di. And whereas the uttering of false money, knowing it to be false, is a crime 
frequently committed all over the kingdom, and the offenders therein are not 
deterred, by reason that it is only a misdemeanor, and the punishment very 
often is but small, though there be great reason to believe that the common 
utterers of such false money are either themselves the coiners, or in confederacy 
with the coiners thereof: for preventing whereof, Be it hereby further enacted 
by the authority aforesaid, That if any person whatsoever shall, after the said 
twenty-ninth day of September, utter or tender in payment any false or counter- 
feit money, knowing the same to be false or counterfeit, to any person or persons, 
and shall be thereof convicted, such person so offending shall suffer six months 
imprisonment, and find sureties for his or her good behaviour for six months 
more, to be computed from the end of the said first six months; and if the 
same person shall afterwards be convicted a second time of the like offence of 
uttering or tendering in payment any false or counterfeit money, knowing the 
same to be so, such person shall, for such second offence, suffer two years 
imprisonment, and find sureties for his or her good behaviour for two years 
more, to be computed from the end of the said first two years; and if the same 
person shall afterwards offend a third time in uttering or tendering in payment 
any false or counterfeit money, knowing the same to be so, and shall be con- 
victed of such third offence, he or she shall be and is hereby adjudged to be 
guilty of felony, without benefit of clergy. 

‘(l). And it is hereby further enacted by the authority aforesaid, that if any 
person whatsoever shall after the said twenty-ninth day of September utter or 
tender in payment any false or counterfeit money, knowing the same to be false 
or counterfeit, to any person or persons, and shall either the same day, or within 
the space of ten days then next, utter or tender in payment any more or other 
false or counterfeit money, knowing the same to be false or counterfeit, to the 
same person or persons, or to any other person or persons, or shall at the time 
of such uttering or tendering have about him or her, in his or her custody, one 
or more piece or pieces of counterfeit money, besides what was so uttered or 
tendered, then such person so uttering or tendering the same, shall be deemed 
and taken to be a common utterer of false money, and being thereof convicted, 
shall suffer a year’s imprisonment, and shall find sureties for his or her good 
behaviour for two years more, to be computed from the end of the said year; 
and if any person having been once so convicted as a common utterer of false 
money, shall afterwards again utter or tender in payment any false or counterfeit 
money to any person or persons, knowing the same to be false or counterfeit, then 
such person being thereof convicted shall for such second offence be and is 
hereby adjudged to be guilty of felony without benefit of clergy.’ 
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The statute—as is pointed out by Christian in Blackstone (1809, vol 4, p 99, note 2)—did 
not create any new offence but simply provided that what had before been a common 
law misdemeanour with no fixed penalties should henceforth be a statutory offence 
carrying fixed penalties of varying severity to match varying degrees of criminality. 

An intention to deceive was of the essence of the common law offence and so 
indictments under the statute always alleged that the accused uttered a counterfeit 
coin to AB deceitfully as and for a good coin knowing the same to be counterfeit 
(see e g Archbold’s Criminal Pleading (2nd edn, 1825, pp 272, 273)). To part with a 
counterfeit coin to someone as a counterfeit coin would not have been an offence at 
common law, and, as I see it, it was not made an offence by this statute. 

In 1832 the Coinage Offences Act, 1832, was passed to consolidate and amend the 
laws against offences relating to coin. Section 1 repealed a large number of earlier 
statutes which created coinage offences, including the statute 15 Geo 2 c 28. Section VII 
which was plainly intended to replace the provisions of ss ii and iii of the earlier Act 
was in the following terms: 


‘And be it enacted, That if any person shall tender, utter, or put off any false 
or counterfeit coin resembling, or apparently intended to resemble or pass for, 
any of the King’s current gold or silver coin, knowing the same to be false 
or counterfeit, every such offender shall, in England and Ireland, be guilty of a 
misdemeanor, and in Scotland of a crime and offence, and, being convicted 
thereof, shall be imprisoned for any term not exceeding one year; and if any 
person shall tender, utter, or put off any false or counterfeit coin resembling, 
or apparently intended to resemble or pass for, any of the King’s current gold 
or silver coin, knowing the same to be false or counterfeit, and such person 
shall, at the time of such tendering, uttering, or putting off, have in his possession, 
beside the false or counterfeit coin so tendered, uttered, or put off, one or more 
piece or pieces of false or counterfeit coin resembling, or apparently intended 
to resemble or pass for, any of the King’s current gold or silver coin, or shall, 
either on the day of such tendering, uttering, or putting off, or within the space 
of ten days then next ensuing, tender, utter, or put off any more or other 
false or counterfeit coin resembling, or apparently intended to resemble or 
pass for, any of the King’s current gold or silver coin, knowing the same to be 
false or counterfeit, every such offender shall, in England and Ireland, be guilty 
of a misdemeanor, and in Scotland of a crime and offence, and being convicted 
thereof, shall be imprisoned for any term not exceeding two years; and if 
any person who shall have been convicted of any of the misdemeanors, or crimes 
and offences, herein-before mentioned, shall afterwards commit any of the 
said misdemeanors, or crimes and offences, such person shall, in England 
and Ireland, be deemed guilty of felony, and in Scotland of a high crime and 
offence, and, being convicted thereof, shall be liable, at the discretion of the 
court, to be transported beyond the seas for life or for any term not less thas 
seven years, or to be imprisoned for any term not exceeding four years.’ 


Section VIII, which is the ancestor of s 5 (3) of the Act of 1936 and created a new offence, 
was in the following terms: 


‘And be it enacted, that if any person shall have in his custody or possession 
three or more pieces of false or counterfeit coin resembling, or apparently 
intended to resemble or pass for, any of the King’s current gold or silver coin, 
knowing the same to be false or counterfeit, and with intent to utter or put off 
the same, every such offender shall, in England and Ireland, be guilty of a 
misdemeanor, and in Scotland of a crime and offence, and, being convicted. 
thereof, shall be liable, at the discretion of the court, to be imprisoned for any 
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term not exceeding three years; and if any person so convicted shall after- 
wards commit the like misdemeanor, or crime and offence, such person shall, 
in England and Ireland, be deemed guilty of felony, and in Scotland of a high 
crime and offence, and, being convicted thereof, shall be liable, at the discretion 
of the court, to be transported beyond the seas for life or for any term not less 
than seven years, or to be imprisoned for any term not exceeding four years.’ 


{t will be observed that while the statute of 1742 spoke of ‘uttering’ or ‘tendering 
in payment’ the statute of 1832 speaks of ‘uttering or putting off’, but, as I have said, 
it has not been suggested that this change of language made any difference to the 
substance of the offence and so it would seem that it was not an offence under s VII 
or s VIII of the 1832 Act to part with or to intend to part with a counterfeit coin as a 
counterfeit coin. 

This was the view of Lorp ABINcER CB as appears from R v Page (1). There the 
prisoners, who were man and wife, had given a bad half-a-crown to a beggar and 
when they were arrested the husband was found to have another bad coin in his 
mouth. They were charged under s VII of the Act of 1832 with uttering a counterfeit 
coin knowing it to be counterfeit. Lorp ABinGcER CB directed an acquittal saying: 


‘This in my judgment is no uttering within the statute. The giving away 
half-a-crown in charity cannot be with intent to defraud as nothing was received 
in exchange... Although in the statute there are no words with respect to 
defrauding yet in the proof it is necessary in my opinion to go beyond the mere 
words of the statute and to shew an intention to defraud some person. There 
might be cases of a party giving a person a counterfeit piece of money, and at 
the same time telling that person that it is bad, and yet he would still be liable 
to be convicted on an indictment like the present, if a case falling within the 
mere words of the statute were sufficient. I take it that the uttering must either 
be with intent to defraud the party receiving the piece of money or with intent 
that that party should pass it as agent of the utterer.’ 


The actual ruling in that case is obviously open to criticism, for although the beggar 
was not defrauded of anything he was deceived by being given a bad coin as a good 
one—a deception which might have landed him in serious trouble. In 1845 in R v 

2) where the prisoner had given a counterfeit sovereign to a girl with whom he 
had had intercourse, Lorp Denman CJ, while distinguishing R v Page as a case of 
charity, expressed doubt as to its correctness, and in 1852 in R v Jon (3) ALDERSON B said 
in argument that R v Page had been ‘overruled’. But I do not think that either Lorp 
DENMAN CJ or ALDERSON B was intending to disagree with Lorp Apincer CB when 
he said that a man who gave another a counterfeit shilling telling him that it was 
counterfeit would not be guilty of an offence under s VII of the 1832 Act. 

In 1861 the Coinage Offences Act, 1861, was passed to consolidate and amend the 
law relating to coinage offences. Sections VII and VIII of the 1832 Act reappear as 
ss 9 to 12 of the 1861 Act. Section 13, which is the ancestor of s 5 (6) of the 1936 Act and 
created a new offence, was in the following terms: 


“Whosoever shall, with intent to defraud, tender, utter, or put off as or for 
any of the Queen’s current gold or silver coin, any coin not being such current 
gold or silver coin, or any medal or piece of metal or mixed metals, resembling 
in size, figure, and colour the current coin as or for which the same shall be so 
tendered, uttered, or put off, such coin, medal, or piece of metal or mixed metals 


(1) (1837), 8 C & P 122. 
(2) (1845), 1 Cox CC 250. 
(3) (1852), 16 JP 455. 
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so tendered, uttered, or put off being of less value than the current coin as or for 
which the same shall be so tendered, uttered, or put off, shall, in England and 
Ireland, be guilty of a misdemeanor, and in Scotland of a crime and offence, and 
being convicted thereof shall be liable, at the discretion of the court, to be im- 
prisoned for any term not exceeding one year, with or without hard labour 
and with or without solitary confinement.’ 


Counsel for the Crown submitted that the fact that s 5 (6) of the 1936 Act expressly 
says that the tendering, uttering or putting off covered by it must be with intent to 
defraud shows that no dishonest intent is needed to constitute the offences created by 
s 5 (1) and (3). Iam not myself impressed by that argument. In the first place, sub-s (6) 
only came into the code in 1861 and even if one could see no reason for the mention 
of an intent to defraud in s 13 of the 1861 Act despite the absence of any such mention 
in ss 9 to 12, I would not think that that circumstance would justify me in putting on 
ss 9 to 12 a meaning which their predecessors had not borne in the earlier legislation. 
But in fact it is not hard io see a reason for the express reference to intent to defraud 
in s 13. That section was not concerned with counterfeit objects at all. It was (to 
concentrate for simplicity on coins) dealing with a genuine coin which happened to 
resemble a current coin which was worth more; and it made it an offence to pass off 
that genuine coin as the similar current coin which was worth more. If a man tenders 
in payment a coin which he knows to be counterfeit he must necessarily have an intent 
to defraud; but he might tender a gold ‘Napoleon’ as a sovereign by mistake. If what 
is tendered or uttered is itself a genuine coin you must make it clear that there will 
be no offence unless the tenderer or utterer is acting dishonestly and intends the coin 
to be taken for a different genuine coin of greater value. The words ‘with intent to 
defraud’ in sub-s (6) perform the same purpose as the words “knowing it to be false 
or counterfeit’ in the other subsections. 

In 1883 an Act, the Counterfeit Medal Act, 1883, was passed the title of which 
was ‘An Act for preventing the sale of medals resembling current coin’. That Act is 
reproduced with certain immaterial amendments in s 8 of the Act of 1936 which 
provides as follows: 


‘8. Every person who, without lawful authority or excuse (the proof whereof 
shall lie on the person accused), makes, sells, offers for sale or has in his possession 
for sale, any medal, cast, coin, or other like thing made wholly or partially of 
metal or any mixture of metals, and either—(a) resembling in size, figure and 
colour any current gold or silver coin; or (b) having thereon a device resembling 
a device on any such current coin; or (c) being so formed that it can, by gilding, 
silvering, colouring, washing or other like process be so dealt with as to resemble 
any such current coin; shall be guilty of a misdemeanour and on conviction 
thereof liable to imprisonment for a term not exceeding one year.’ 


It would appear both from the title and the wording of the Act that it was not really 
aimed at coins which were made to resemble current coins but with genuine medals 
and other objects which resembled or could readily be made to resemble current 
coin. There is, however, no doubt that the word ‘coin’ covers counterfeit coin and so, 
unless he could have shown that he had lawful authority or excuse for what he was 
doing, the appellant could have been convicted under s 8 of the 1936 Act. In 1935 
another coinage offences Act, the Counterfeit Currency (Convention) Act, 1935, was 
passed to the terms of which it is not necessary to refer, and on 21st May 1936 the 
present Act was passed consolidating the provisions of the Acts of 1861, 1883 and 1935. 

We were referred in argument to a number of other sections in the 1936 Act besides 
ss 5 and 8—ss 1 to 4 which deal with counterfeiting or altering current coin; s 6 which 
deals with buying or selling counterfeit coin for less than its denomination; and s7 
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which deals with the export and import of counterfeit coins. The code has grown up in 
a haphazard fashion over the centuriesand it cannot be said that it is an entirely logical 
structure either as regards what acts will or will not constitute offences or as to the 
scale of penalites. But although the examination of other sections revealed possible 
anomalies I do not think that any light is thrown by them on the meaning of s 5. We 
were also referred to the Forgery Act 1913, and in particular s 6 (2), which makes it 
clear that an inten‘ion to deceive or defraud is a necessary ingredient in the offence 
of uttering a forged document. But the difference in the subject-matters makes it, to 
my mind, impossible to draw any conclusions as to the meaning of ‘uttering’ in the 
Coinage Offences Act 1936 from the provisions of the Forgery Act 1913. 

It is perhaps worth observing that Archbold’s Pleading, Evidence and Practice 
(27 edn, 1969, para 3129)—published before the decision in this case—states: 


‘It is submitted that to be within the statute [ie s 5 (1) of the 1936 Act] the 
uttering must at least amount to a holding forth of the thing as current coin for 
the purpose of currency.’ 


It appears that in two cases tried at the Old Bailey shortly before this case, where the 
facts were similar, the judges held, that no offence was committed under s 5 (3) and 
that this is the first case where the Crown has secured a conviction under that sub- 
section on facts of this sort. We were told that pending the determination of this appeal 
it has become the practice of the Crown to lay charges in the alternative both under 
ss 5 (3) and 8. 

In the Court of Appeal the argument for the appellant seems not to have been the 
simple one presented to us—namely, that a man is not guilty of ‘uttering’ a counterfeit 
coin unless he passes or tries to pass it as genuine. It was what is, to my mind, a less 
plausible argument—namely, that there should be implied in the section a provision 
that the accused is not guilty unless he acts dishonestly, so that a man who disposes 
of a coin which he knows to be counterfeit to someone whom he tells that it is counter- 
feit is not guilty of an offence unless he anticipates that the recipient will himself pass 
it or try to pass it as genuine. 

The Court of Appeal—al:'1ough they thought that the point was a different one— 
upheld the conviction. In the light of the argument presented to us I think that the 
conviction was wrong. This is a penal enactment which should be construed strictly. 
To utter a counterfeit coin means, to my mind, prima facie, to pass it or try to pass it 
as genuine, and a study of the legislative history so far from leading me to think that 
the word is used in s 5 with something other than what I take to be its prima facie 
meaning confirms me in the view that it bears its prima facie meaning. I would, 
therefore, allow the appeal. 

Appeal allowed. 

Solicitors: Sampson & Co; Director of Public Prosecutions. 

G.F.L.B. 


END OF VOLUME 135. 
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on part of driver — ‘Fault’ — Deliberate misconduct, recklessness or moral blame 
not necessarily involved — Failure to show care or skill of competent and 
experienced driver sufficient - Momentary lapse — Inference of fault from facts 
of situation — Right of driver to prove special facts avoiding inference — Road 
Traffic Act, 1960, s 2 a ). 

Rv Gosney as 

ROAD TRAFFIC - Disqualification Mitigating circumstances — panne 2 
which may be considered — Triviality of previous convictions — Road Traffic Act, 
1962, s 5 (3). 

Woodage v Lambie 

ROAD TRAFFIC -— Disqualification ~ Mitigating circumstances — sisted circum- 
stances — Circumstances concerned with the offence — Road Traffic Act 1962, s 5 
(3). 

Baker v Cole ‘ 

ROAD TRAFFIC - Driving t test -— Duty of examiner ieeiinn hs Ministry. 

British School of Motoring Ltd vy Simms and Another, Stafford Third Party 


ROAD TRAFFIC -— Driving while disqualified - Conviction — Period of earlier dis- 
qualification expired — New period of disqualification imposed — Additional 
period imposed under ‘totting up’ procedure — Application for removal of both 
periods — Jurisdiction of justices — Disqualification ‘for an additional period in 
consequence of a conviction of an offence under s 110 (b) of the Road Traffic 
Act, 1960’ — Road Traffic (Disqualification) Act, 1970, s 2 (1). 

R v Bradfield and Sonning Justices. Ex parte Holdsworth . . 


ROAD TRAFFIC - Driving while disqualified - Outstanding offences mn into con- 
sideration — Similar _— 
R v Jones 


ROAD TRAFFIC - iitiios -— “7 aie proportion above iain limit - 
Arrest without warrant — Powers of police to detain thereafter - Road Safety Act 
1967, ss 1, 2 (2), 2 (4), 3 @),4 
R v Mackenzie .. . 


ROAD TRAFFIC - Driving with blood- alcohol proportion above ae limit - 
Ascertainment of alcohol proportion —‘Ascertainment from laboratory test’ - 
Drink consumed after cessation of driving - Adjustment of test - Road Safety 
Act, 1967, s 1 (1). 

Rowlands v Hamilton : 

ROAD TRAFFIC - Driving with ‘eheai ‘alcohol enitaion ‘eiebaties pecncstiaad 
limit — Attempting to drive — Car stopped by person wrongly believed by defen- 
dant to be police officer — Ignition keys handed over - Departure of defendant 
from car — Return — Demand for handing back of keys — Refusal — Subsequent 
breath test — Road Safety Act, 1967, s 1 (1). 

Harman vy Wardrop : 


ROAD TRAFFIC -Driving with blood- elahat a cnneting saniabieeit limit - - 
Provision of specimen — Blood - Analysis by ordinary equipment and skill - 
Gas chromatography. 

Smith v Cole 


ROAD TRAFFIC - Driving w with blood- ute seceneiii salads edited limit ~ 
Specimen for laboratory test — Failure to supply —- Reasonable excuse — Excuse 
relating to blood specimen only — pee y | to supply specimen of urine — Direc- 
tion to jury — Road Safety Act, 1967, s 3 (3) (6). 

R v Harling oe $* ee ee ee 


ROAD TRAFFIC - Driving with blood-alcohol proportion women: paineatiies limit 
— Specimen for laboratory test — Hospital patient — Notification to medical 
practitioner of proposal to make ‘requirement’ — Failure to include in notification 
statutory warning of possible consequences of refusal - Road Safety Act, 1967, 
s 3 (2), (3), (10). 

R v Knightley ° 

ROAD TRAFFIC — Goods witiile-- Plating and test entinaden- - aasiathian- Vehicle 
‘temporarily in Great Britain’ — Trailer owned by United Kingdom company — 
Use only for carrying goods between England and the Continent — Presence in 
England intermittent, but regular and repeated — Road Safety Act, 1967, s 14 (1), 
@) - a Vehicles (Plating and Testing) Regulations, 1968, reg 3 (2), Sched 2, 
class 
British Road Services Ltd y Wurzal 


Assizes 





Justice of the Peace and Local Government Review Reports, December 25, 1971. 


ROAD TRAFFIC - Heavy goods vehicle — Driver’s licence — Application to licensing 
authority — Insufficient driving experience of applicant — Refusal — Appeal to 
justices — ‘Person aggrieved’ — Power in ).stices to order authority to grant 
licence ~ Road Traffic Act, 1960, s 195 (2), Sched 15, aur | 
R v Ipswich Justices. Ex parte Robson " 


ROAD TRAFFIC - Light signals — Fire brigade caitihin = analeie ies lights - Order 
regulating — Validity. 
Buckoke v Greater London Council 

ROAD TRAFFIC - School crossing — Exhibition of prescribed sin - - Duty of deiver 
to stop — Vehicle to be stopped ‘so as not to impede [children] crossing’ — Driver 
proceeding while sign still exhibited, but after children had crossed crown of the 
road — Road Traffic eens Act, 1967, s 25 (1) (2). 

Franklin vy Langdown 


SHIPPING - Pilot — Pilotage district - Offer us Sieeeed die» - Offer to " wales or 
communicated in relation to particular movement of ship — Simultaneous offer 
to number of ships — Pilotage Act, 1913, s 30 (3) - London Pilotage District Bye- 
Laws, Part IX, byelaw 2. .: 

Babbs v Press : 


STATUTE - Construction - Purposive interpretation- Act providing minimum 
sentences for specified criminal offences. 
Kennedy vy Spratt i i . ; 


TOWN AND COUNTRY ‘PLANNING - eens entities Cuiiinsiitin 
Assessment - Application of Pointe Gourde principle to cases under Land 
Compensation Act, 1961, s 6 (1), Sched 1, _ i 
Wilson v Liverpool ‘City Council i 


TOWN AND COUNTRY PLANNING - iain iat Cetimaiatiie. - 
Reference to Lands Tribunal — Agreement between parties as to basis of assess- 
ment — Subsequent decision of House of Lords that that basis wrong — Power of 
court to remit case to tribunal — Discretion. 

Wilson v Liverpool City Council “ou oe 


TOWN AND COUNTRY PLANNING - niin: ~ ‘ji land used for wie 
trading — Building erected over whole of site - Ground floor area remaining open 
— Automatic extinction of former use — New planning unit with nil use — 
Petticoat Lane Rentals Ltd v Secretary of State for the Environment 


TOWN AND COUNTRY PLANNING - Enforcement - Notice — Service — “‘ rr 
ier” — Licensee - Caravan dweller—Town and Country Planning Act, 1962, 


s 45 (3) (a). 
Stevens vy London Borough of Bromley 


TOWN AND COUNTRY PLANNING - Permission — Gatien « pon to “Minister 
— Decision in accordance with general policy — Need for genuine consideration of 
particular matter - Town and Country Planning Act, 1962, s 179 (1) (3) (b). 

H Lavender and Son Ltd v Minister of Housing and Local Government .. 


TOWN AND COUNTRY PLANNING - Permission - Refusal - Authority required 
to purchase land - Compensation — Assessment. 
Margate Corporation v Devotwill Investments Ltd 


TRADE DESCiPTIONS — Defence - Act or default of another person — ‘anata 
person’ — Company - Commission of offence through breach of duty of branch 
manager — Trade Descriptions Act, 1968, s 11 2), s 24 (1). 

Tesco Supermarkets Ltd v Nattrass = 


TRADE DESCRIPTIONS - Defence - ‘Mistake’ - ‘Act or default” ~ “Offence der to 
conduct of employee — Trade Descriptions Act, 1968, s 24 (1) (a). 
Birkenhead and District Co-operative Society Ltd v Roberts : 


TRADE DESCRIPTIONS - False description — Milk — Foil cap on bettie cients 
describing milk and bearing retailer’s name — Names of milk suppliers to whom 
Oot. belonged embossed on bottle —- Trade Descriptions Act, 1968, s 1 (1) (b), 
s 1 
Donnelly vy Rowlands 


TRADE DESCRIPTIONS - False iene Sale - amma wae car — False 
number of miles on indicator - Defence — Reliance by defendants on information 
supplied to them - Act or default of another person — Failure to take all reason- 
ve oo or exercise all due diligence - Trade Descriptions Act, 1968, s 24 
(1) (a 3) 

London Borough of Richmond v Motor Sales (Hounslow) Ltd 

VAGRANCY. See Criminal Law. 
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